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mTavari redaqtorisagan

moxaruli var, warmogidginoT Jurnal `Tsu samarTlis mimoxilvis~ mesame, saiubileo 

gamocema. mogexsenebaT, rom 2018 wels Tbilisis saxelmwifo universitetis saukuno-

vani iubile aRiniSneboda, rasac araerTi RonisZieba Tu publikacia mieZRvna. amdenad, 

bunebrivia, verc Cveni Jurnali iqneboda gamonaklisi, rom ar gamoxmaureboda am mniS-

vnelovan TariRs.

 isic ar aris SemTxveviTi, rom winamdebare nomerSi dasabeWdad SerCeuli sami sta-

tia eZRvneba Jurnalis mTavar Temad gansazRvrul da Cveni qveynisTvis erTob aqtual-

ur iseT sakiTxs, rogoricaa saqarTvelos daaxloeba evropul kavSirTan da kerZo Tu 

sajaro samarTlis konkretul sferoebSi am mimarTulebiT nakisr valdebulebebs.

 aRsaniSnavia, rom JurnalisTvis erTgvar tradiciadac ki iqca mTavari Temis ru-

brikis farglebSi moqceul statiebze Cveni ucxoeli kolegebis gamoxmaurebis dabeWd-

va sarubriko winaTqmis saxiT. mocemul nomerSi, Jurnalis pirveli gamocemis msgavsad, 

ibeWdeba Cveni axlo partnioris, italieli profesoris, doqt. andrea boronis winaTq-

ma, risTvisac mas did madlobas vuxdi. vfiqrob, msgavs praqtikas aqvs didi mniSvneloba 

ori TvalsazrisiT: erTi mxriv, es garkveulwilad xels uwyobs kvlevebis internacio-

nalizacias, meore mxriv ki, axalgazrda avtorebisTvis erTgvari motivacia da waxal-

iseba unda iyos, rodesac maT naSroms gamocdili da aRiarebuli ucxoeli mecnieri 

exmaureba.

 rac Seexeba danarCen statiebs, romlebic am gamocemaSi ibeWdeba, isini kerZo samar-

Tlis aqtualur problemebs eZRvneba.

 ase rom, Jurnalis gamocemebisTvis statiaTa SerCevis mTavari kriteriumi kvlavin-

deburad maTi gansakuTrebuli mniSvneloba da aqtualobaa, Tumca tendencia imas aCven-

ebs, rom xSir SemTxvevaSi, es naSromebi naklebad akmayofileben uSualod am perioduli 

gamocemisaTvis dadgenil akademiur da teqnikur moTxovnebs, rac aucileblad gasaT-

valiswinebelia Cveni momavali avtorebis mxridan. xolo saredaqcio kolegiis muSao-

baSi samomavlod CarTuli studentebisTvis erT-erTi amosavali principi unda iyos 

aRebuli pasuxismgeblobis bolomde tareba.

 dabolos, gulwrfeli madlierebis sityvebiT msurs movixsenio yvela is adamiani da 

organizacia, visac wvlili Seaqvs am Jurnalis arsebobis saqmeSi. vimedovneb, winamorbe-

debis msgavsad, es nomeric saTanado interess daimsaxurebs mkiTxvelTa wreSi.

asist., doqt. giorgi amiranaSvili

31 maisi, 2019 w.
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A LETTER FROM THE EDITOR-IN-CHIEF

I am glad to present the third, Jubilee EdiƟon of the Journal “TSU Law Review”. As it is known, the Cente-
nary of Tbilisi State University was celebrated in 2018 and many events or publicaƟons were dedicated to 
it. Naturally, therefore, our Journal could not be an excepƟon to not respond to this important date.

It is not accidental that three arƟcles selected to publish in this EdiƟon are dedicated to the Main Topic 
of the Journal and very important issue for our country, such as the aspiraƟon of Georgia to get closer to 
the European Union and the obligaƟons undertaken in this regard in specific areas of private or public law.

It should be noted that it has become a tradiƟon for the Journal to publish our foreign colleagues’ 
feedback as a preface on arƟcles published in the main secƟon. In this Issue, as in the First EdiƟon of the 
Journal, the Preface is published by our close partner from Italy, Prof. Dr. Andrea Borroni and I thank him 
for that. I think there are two main factors why this pracƟce is important: on the one hand, it contributes 
to the internaƟonalizaƟon of research; on the other hand, young authors should be moƟvated and encour-
aged when their works are commented by an experienced and recognized foreign scienƟst.

As for the rest of the arƟcles published in this EdiƟon, they are dedicated to the actual problems of 
private law.

So, the main criterion for selecƟng arƟcles for the Journal EdiƟons is sƟll their special importance and 
actuality, however, the tendency shows that in many cases these works do not meet most academic and 
technical requirements established for this Periodical EdiƟon. This fact should necessarily be taken into 
consideraƟon by our future authors. And for the students who will be involved in the work of the Editorial 
Board in the future, carrying through the responsibility taken by them should be one of the basic princi-
ples.

Finally, I would like to express my sincere graƟtude to all the people and organizaƟons that contribute 
to this Journal. I hope, like the predecessors, this EdiƟon will be of interest to a wide range of readers.

Asst. Dr. Giorgi Amiranashvili

31 May 2019
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andrea boroni*

winaTqma

 saqarTvelos moqalaqeebs evropuli kavSiris xelsayreloba aqvT gacnobierebuli; 2017 

wels ganxorcielebuli gamokiTxvis mixedviT, saqarTvelodan respondentTa 93%-s 

gaaCnia pozitiuri an neitraluri ganwyoba evrokavSirTan dakavSirebiT.

 wlebis ganmavlobaSi, evropuli kavSiris mier saqarTvelosTan mimarTebiT ganxor-

cielebuli politika moicavda saxelmwifos Senebis process, rac gulisxmobda ekoni-

mikuri da politikuri reformebis waxalisebasa da demokratiisken warmatebul svlaSi 

daxmarebas.

 amis Sedegad, 2014 wlis 27 ivniss, saqarTvelom xeli moawera `asocirebis SeTanx-

mebas~ evropul kavSirsa da mis wevr saxelmwifoebTan da Rrma da yovlismomcveli Ta-

visufali savaWro sivrcis Sesaxeb SeTanxmebas (DCFTA), ramac saxelmwifos moqalaqeebs 

mianiWa Sengenis sivrceSi vizis gareSe gadaadgilebis SesaZlebloba. aRniSnuli SeTanx-

meba ZalaSi Sevida 2016 wlis 1-l ivliss.

 dResdReobiT, saqarTvelo imyofeba 2017-2020 wlebis periodSi, romlis ganmav-

lobaSic oTxi prioritetuli mimarTulebis ganviTareba aris gansazRvruli:

1) ekonomikuri ganviTareba da sabazro SesaZleblobebi, maT Soris, xelsayreli, 

mdgradi da inkluziuri ekonomikis zrda; 2) institutebisa da sajaro mmarTvelobis 

gaZliereba, maT Soris, kanonSemoqmedeba da usafrTxoebis dacva; 3) kavSirebis gafar-

Toeba; 4) mobiloba da sazogadoebas Soris komunikacia.

 eWvgareSea, rom saqarTvelo dgas seriozuli misiis winaSe, zemoT dasaxelebuli 

saerTaSoriso SeTanxmebebiT gaTvaliswinebuli valdebulebebis Sesrulebis Tvalsaz-

risiT.

 imis ukeT gasacnobad, Tu rogor ganxorcielda asocirebis SeTanxmebis implementa-

cia, rogor iqna igi aRqmuli, Teoriulad rogor unda iqnes miRweuli rogorc Sinaar-

sobrivi, ise teqnikuri miznebi, gamodgeba sami axalgazrda mecnieris naSromi. es naS-

romebi miRebulia samecniero sazogadoebis mier da SeuZlia gaaadvilos saqarTvelos 

ekonomikuri politikis svlebi.

 mariam grigalaSvilis naSromSi: `buRaltruli aRricxvisa da auditis sferos 

saxelmwifo zedamxedveloba da misi uflebamosilebis farglebi~ naTlad aris saqarT-

velos reformebis zogadi daxasiaTeba buRaltruli aRricxvis da auditis Taobaze.

 reformis mizans warmoadgens finansebis Sesaxeb informaciis gamWvirvalobis gaum-

jobeseba da ekonomikuri zrda evropuli kavSiris direqtivebis moTxovnebis Sesabam-

isad, romlebic aregulirebs buRalteriis, angariSgebisa da auditis sakiTxebs, rac 

SesaniSnavad aris warmoCenili zemoT dasaxelebuli naSromiT.

 aRsaniSnavia, rom saqarTvelosTvis naxsenebi wesebi warmoadgens siaxles, romliTac 

Canacvlebulia profesiis TviTregulacia saxelwifos zedamxedvelobis sistemiT da 

eqvemdebareba sazedamxedvelo organos (buRaltruli aRricxvis, angariSgebisa da au-

ditis zedamxedvelobis samsaxuri), romelic aRWurvilia farTo uflebamosilebebiT.

 SedarebiTi samarTlis perspeqtividan, am sferoSi praqtikisa da sasamarTlo gad-

awyvetilebebis nakleboba Teoriuli analizis mniSvnelobas ufro zrdis.

 ufro metic, saerTaSorisod aRiarebuli standartebis miReba da gamoyeneba war-

* profesori, samarTlis doqtori, luiji vanvitelis saxelobis kampanias universiteti (italia).

#3, 2018                   Tsu samarTlis mimoxilva saiubileo gamocema
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moadgens mniSvnelovan elements biznesmenTaTvis, bazarze investirebis ganxorcielebi-

sTvis gadawyvetilebis misaRebad.

 marTlac, mTavroba struqturirebulad atarebs reformebs ekonomikuri da biznes-

garemos gasaumjobeseblad, uaxloebs erovnul kanonmdeblobas evropuli standar-

tebis mqone savaWro sivrceebs, risi saSualebiTac ixsneba vaWrobasTan dakavSirebuli 

barierebi.

 naSromSi warmoCenilia mzardi moTxovna cifruli da eleqtronuli komunikaciebis 

saSualebebze. monacemTa gadacema SesaZloa warmoadgendes saqarTvelosTvis Sanss, rom 

swrafad moergos teqnologiur cvlilebebs da gaxdes sainvesticio samizne.

 Teo kvirikaSvili exeba gansaxilvel Temas: `korufciis gavlena sainvesticio gare-

moze da saqarTvelos mier asocirebis xelSekrulebiT nakisri valdebulebebi mis aR-

mosafxvrelad~.

 korufciis winaaRmdeg brZola da misi aRmofxvra warmoadgens evrokavSirsa da saqa-

rTvelos Soris gaformebuli asocirebis SeTanxmebis erT-erT mizans. naSromSi xaz-

gasmiT aris warmoCenili, rom mxolod es ukanaskneli ki ar warmoadgens politikuri 

gegmis nawils, aramed igi sainvesticiod xelsayreli garemos Seqmnis winapirobaa glo-

balizaciis epoqasa da gadametebuli raodenobiT monacemebisa da informaciis gacvlis 

mqone sazogadoebis farTo fenebSi.

 marTlac, saqarTvelos SeuZlia ganacxados, rom miaRwia garkveul warmatebas mas 

Semdeg, rac axorcielebs reformebs korufciis winaaRmdeg sabrZolvelad, rac war-

moadgens Rrma da yovlismomcveli Tavisufali savaWro sivrcis Sesaxeb SeTanxmebis 

Zireuli warmatebis winapirobas. gansakuTrebiT, saqarTvelos efeqturi Sedegebi aqvs 

dabal da saSualo doneze korufciis aRmofxvris TvalsazrisiT, rac saxelmwifos in-

vestirebisTvis usafrTxo adgilad warmoaCens.

 dabalSemosavliani saxelmwifosTvis investiciis aucileblobasa da asocirebis Se-

Tanxmebis pirobebis pativiscemasa da mis farglebSi Sesasrulebel valdebulebebs So-

ris balansis SesanarCuneblad, avtori warmoaCens mkacr antikorufciul midgomebs: 

sazogadoebis nebismier fenaSi gamWvirvalobis zrdas (xelovneba, ganaTleba, politika, 

sasamarTloebi da a.S.), investiciis mozidvisa da konkurenciis gaadvilebis mizniT.

 bolos, oTar maCaiZe axdens gansaxilvel Temaze samarTlebrivi Sexedulebebis gad-

mocemas.

 globalizacia da samarTlebrivi sistemebis daaxloeba uciloblad axdens gavlenas 

dasaqmebulebze. Sesabamisad, warmodgenili naSromi _ `sawarmoTa gadacemisas dasaqme-

bulTa uflebebis dacvis standarti evrokavSiris samarTlis mixedviT _ qarTuli 

Sromis samarTlis gamowveva~ _ SesaniSnavad pasuxobs gardauval SekiTxvebs.

 naSromi faravs dasaqmebulis dacvis standartebs, damsaqmebelTa ZiriTad val-

debulebebs/pasuxismgeblobebs da dasaqmebulTa uflebebs, rac daregulirebulia ev-

ropis sabWos 2001 wlis 12 martis 2001/23/EC direqtiviT sawarmoebisa da biznesebis 

sruli an nawilobrivi gasxvisebis SemTxvevaSi dasaqmebulTa uflebebis dacvasTan da-

kavSirebiT wevr saxelmwifoTa kanonebis daaxloebis Sesaxeb.

 es statia warmoadgens evropuli kavSiris, misi wevri qveynebisa da saqarTvelos 

kanonmdeblobisa da Camoyalibebuli sasamarTlo praqtikis SedarebiT analizs.

 sakiTxi aseve gaanalizebulia asocirebis SeTanxmebis 354-e muxlis WrilSi, romlis 

mixedviTac, saqarTvelo kisrulobs valdebulebas, rom ganamtkicos da uzrunvelyos 

Tavisi kanonmdeblobis daaxloeba evrokavSiris saerTaSoriso instrumentebTan, roml-

iTac regulirdeba `dasaqmeba, socialuri politika da Tanasworobis SesaZleblobebi~, 

a. boroni winaTqma
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maT Soris moazrebulia evropis sabWos 2001 wlis 12 martis 2001/23/EC direqtiva.

 maCaiZis statia exmianeba ara mxolod direqtiviT daregulirebul sakiTxebs, ar-

amed cdilobs Camoayalibos samarTliani balansi, erTi mxriv, dasaqmebulis interesebs 

da, meore mxriv, mimReb kompanias Soris, rac mZime tvirTad awevs investorebs.

 naTelia, rom qarTuli saxelmwifo institutebi mowodebulni arian, ganaxorcielon 

organizaciuli cvlilebebi da moaxdinon axali Sromis samarTlis praqtikisa da wese-

bis implementacia, direqtivasTan Sesabamisobis mizniT.

 sabolood, unda aRiniSnos, rom es sami Rirebuli naSromi warmoaCens saqarTvelos 

ganviTarebis dones mmarTvelobisa da kanonSemoqmedebis ganxorcielebis Tvalsazris-

iT, romlis drosac gaTvaliswinebulia ZiriTadi uflebebi da aseve ekonomikuri se-

qtoris progresi.

 amasTan, avtorebi ganixilaven saqarTvelos progress ara mxolod sakanonmdeblo 

cvlilebebis TvalsazrisiT, aramed samarTlebrivi reformebis ganxorcielebis mixed-

viT. naSromebis mniSvnelovan elements warmoadgens is, rom avtorebi saqarTvelos 

mTavrobas sTavazoben rekomendaciebs.

 da es rekomendaciebi Riad xelmisawvdomia samarTlis nebismieri ganmmarteblisT-

vis.

#3, 2018                   Tsu samarTlis mimoxilva saiubileo gamocema
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ANDREA BORRONI*

PREFACE

The European Union is perceived in a beneficial and worthy way by the Georgian ciƟzenship; according to 
a 2017 poll, 93 % of respondents from Georgia had a posiƟve or neutral image of the EU.

Over the years, the European Union’s underlying policy towards Georgia has been to support 
state-building processes by encouraging economic and poliƟcal reforms and helping them to successfully 
face the transiƟon to democracy.

To this end, on 27 June 2014 Georgia signed the “AssociaƟon Agreement” with the European Union 
and their Member States and the Deep and Comprehensive Free Trade Agreement (DCFTA) that granted 
the Country with visa free travel to the Schengen Area; this agreement came into force on 1 July 2016.

Nowadays, Georgia is in the middle of the 2017-2020 term, where four priority sectors of intervenƟon 
have been selected:

1) economic development and market opportuniƟes, including smart, sustainable and inclusive eco-
nomic growth; 2) strengthening insƟtuƟons and good governance, including the rule of law and addressing 
security; 3) connecƟvity; 4) mobility and people-to-people contacts.

It is undoubted that Georgia has been facing a demanding mission in implemenƟng the aforesaid in-
ternaƟonal agreements.

In the path of beƩer understanding how the AssociaƟon Agreement has been implemented, under-
stood, and theoreƟcally used to achieve conceptual as well as technical goals, the papers of three young 
scholars are more than welcome by the academia and could facilitate the design of the trajectory of the 
economic policy in Georgia.

Mariam Grigalashvili’s “The Scope of Public Oversight of AccounƟng and AudiƟng Fields” provides a 
clear introducƟon of the Georgian reform on AccounƟng, ReporƟng and AudiƟng.

Since the reform has the purpose to facilitate financial transparency and economic growth through 
approximaƟon to the requirements of the respecƟve European Union DirecƟves regulaƟng accounƟng and 
audit of enƟƟes, this paper is perfectly fiƫng the scope of the premises.

It is noteworthy that this set of rules represents a novelty for Georgia replacing the self-regulaƟon of 
profession with the State supervision system and introducing a monitoring agency (Service for AccounƟng, 
ReporƟng and AudiƟng Supervision) equipped with extensive powers.

From a comparaƟve law perspecƟve, the absence of pracƟces and court decisions in this field makes 
the necessity for a theoreƟcal analysis even more important, if not necessary.

Furthermore, the acceptance and applicaƟon of internaƟonal recognized standards are a crucial ele-
ment in the choice of the businessmen who are deciding if and how to invest in a specific market.

Indeed, the government keeps on guiding structural reforms with the purpose to improve the eco-
nomic and business environment, approximaƟng its naƟonal legislaƟon in trade-related areas of the Euro-
pean standard _ and this is prevalently true in regard of the sector of the technical barriers to trade.

The paper underlines that the growing demand for a digital and electronic means of communicaƟon 
and data transfer could represent a chance for Georgia to rapidly adapt itself to the technological changes 
and to become an investment target.

Teo Kvirikashvili touches a connected topic: “The Influence of CorrupƟon on Investment Environment 
and Taken ObligaƟons by Georgia”.

The fight against the corrupƟon and its eradicaƟon represents one of the goals of the EU-Georgia As-
sociaƟon Agreement; but what is firmly underlined in this paper is that this does not consƟtute only a pur-
* Professor, Doctor of Law, University of Campania `Luigi Vanvitelli~ (Italy). 
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pose of the poliƟcal agenda, but it amounts to one of the needs to create a favourable investment-friendly 
environment, in an era of globalizaƟon, overwhelming exchange of data and informaƟon between larger 
strata of the society.

Indeed, Georgia can claim some success, since it conƟnues to implement the reforms in combaƟng 
corrupƟon, which is essenƟal for the success of the DCFTA. Specifically, Georgia has been efficacious in 
combaƟng low and mid-level corrupƟon, allowing the Country to be seen as one of the safest places to 
invest in.

In light of the delicate balance between the need for investment of low-income Countries and the 
desire to respect the AssociaƟon Agreement and the commitments within, the author opts for a strict an-
Ɵ-corrupƟon line: fostering the transparency at all the levels of the society (in culture, educaƟon, poliƟcs, 
courts and so on) to aƩract investments and facilitate the compeƟƟon.

Finally, Otar Machaidze goes on a connected stream of legal thoughts.
The globalizaƟon and the approximaƟon of the legal systems necessarily affect the figure and the 

condiƟons of the workers. Therefore, the presented paper “Standard of Safeguarding of Employees' Rights 
in the Event of Transfers of Undertakings According to the EU Law - Challenge of Georgian Labour Law” 
perfectly answers to unavoidable quesƟons.

The arƟcle covers employee protecƟon standards, basic obligaƟons/liabiliƟes of employers, and em-
ployee rights sƟpulated under the DirecƟve 2001/23/EC of 12 March 2001 of Council of Europe on the 
approximaƟon of the laws of the Member States relaƟng to the safeguarding of employees' rights in the 
event of transfers of undertakings, businesses or parts of undertakings or businesses.

This arƟcle illustrates a comparaƟve survey of regulaƟons and prevailing court addresses in the Euro-
pean Union and its Member States and Georgia.

This study could be read also in light of ArƟcle 354 of the AssociaƟon Agreement between the EU and 
Georgia, where Georgia commiƩed itself to ensure and provide an approximaƟon of its legislaƟon to the 
internaƟonal legal instruments of EU that regulate "employment, social policy and equal opportuniƟes", 
including Council of Europe DirecƟve 2001/23/EC of 12 March 2001.

Machaidze’s paper deals not only with the DirecƟve at issue, but also tries to draŌ a fair balance be-
tween the interests of the employees, on the one hand, and those of the transferee, on the other hand, 
placing the heavier burdens on the investor’s shoulders.

Even if it is evident that Georgian InsƟtuƟons are called to adopt organizaƟonal changes and to imple-
ment new labour law pracƟces and rules to comply with the DirecƟve.

To sum up, these valuable papers explore the where Georgia is in the development of good gover-
nance and in the applicaƟon of the rule-of-law principle, taking into consideraƟon also the fundamental 
rights as well as the progress in the economic sector.

Moreover, they all consider how Georgia is progressing with the implementaƟon of legal reforms not 
only per se or on the paper, but, and this is maybe the most relevant element, the three authors tries to 
elaborate recommendaƟons for the Georgian Government.

And this advice is free and available for all the legal interpreters.

#3, 2018                   Tsu samarTlis mimoxilva saiubileo gamocema
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Mariam Grigalashvili (PhD Student, TSU)

The Scope of Public Oversight of Accoun ng and Audi ng Fields

Abstract

The present arƟcle is dedicated to exploring the reforms implemented in the field of audit and accounƟng 
in Georgia in 2016. The professional self-regulaƟon system was replaced by state supervision due to the 
reforms curried in Georgia.

The scandals related to the financial statements caused the distrust from investors, leading to the 
reforms in the world.

The new law is a novelty for regulaƟng the audit and accounƟng field and it is especially important for 
fulfilling the obligaƟons taken by Georgia towards the EU. Consequently, it is especially important to ana-
lyze the regulatory norms of the field and to compare them with regulatory pracƟces of foreign countries.

The importance of the audit and its role in economic development is studied and evaluated in the 
present arƟcle. It reviews the legislaƟve framework existed in Georgia before the reform. The present arƟ-
cle surveys the funcƟons of accounƟng, reporƟng and audit supervision service and compares it with simi-
lar agencies of foreign countries. One of the main funcƟons of the service is to monitor the quality control 
system of auditors/audit firms registered in the auditor’s registry within the state control, itself increasing 
the need for protecƟon of the actors’ rights.

Based on the above, the arƟcle develops a comparaƟve approach about the monitoring the quality 
control system with the pracƟce of other countries and also it is compared with similar kind of state con-
trol. Under the circumstances that the reform is a novelty, it is necessary to explore the audit and account-
ing regulaƟon on the example of foreign countries, including EU member states and the United States.

It should be noted that the field is dynamic and the legislaƟon needs to be constantly updated.
According to the above menƟoned, Georgia faces a significant challenge as the legislaƟon requires 

constant supervision and adequate legislaƟve safeguards for the protecƟon of rights.
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1. Sesavali

2016 wels saqarTveloSi auditis da buRaltruli aRricxvis sferoSi mniSvnelovani 

reforma ganxorcielda. 2016 wlis 25 ivliss ZalaSi Sevida kanoni „buRaltruli aR-

ricxvis, angariSgebisa da auditis Sesaxeb“, romlis mizania finansuri gamWvirvalobisa 

da ekonomikuri zrdis xelSewyoba subieqtTa angariSgebisa da auditis maregulirebe-

li Sesabamisi evrokavSiris direqtivebis moTxovnebTan miaxloebiT.

msoflioSi bolo ramdenime aTwleuli auditis profesiisTvis gamowvevebiT iyo 

savse.1 axali kanoni siaxles warmoadgens auditis da buRaltruli aRricxvis sferos 

regulirebisTvis da gansakuTrebiT mniSvnelovania saqarTvelos mier evrokavSiris 

winaSe aRebuli valdebulebebis SesrulebisTvis.2 Sesabamisad, gansakuTrebiT aqtua-

luria sferos momwesrigebeli normebis ganxilva da maTi Sedareba sazRvargareTis 

qveynebSi damkvidrebul praqtikasTan. 

unda aRiniSnos, rom auditoruli saqmianobis ganxorcielebis xarisxis mimarT ndo-

ba ar aris maRali, gansakuTrebiT arasabanko sferoSi.3 rac kidev ufro aucilebels 

xdis auditis ganmaxorcielebeli pirebis xarisxis kontrolis sistemis monitorings da 

maTi Sedegebis sajaroobas.

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis samar-

Tlis sadoqtoro saganmanaTleblo programis me-2 semestris doqtoranti sajaro samarTlis mimar-

TulebiT. 

1 ix. Messier W.F., Glover S.M., PrawiƩ D.F., AudiƟng & Assurance Services, McGraw-Hill EducaƟon, USA, 2016, 3.
2 ix. ganmartebiTi baraTi `buRaltruli aRricxvis, angariSgebisa da auditis Sesaxeb~ saqarTvelos 

kanonis proeqtze.

3 ix. iqve.
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msoflioSi momxdarma finansur angariSgebebTan dakavSirebulma TaRliTobebma ga-

moiwvia investorebis undobloba finansuri angariSgebebis mimarT.4 zemoaRniSnulidan 

gamomdinare, gansakuTrebiT mniSvnelovania am sferos swori regulireba da saxelmwi-

fosTvis iseTi uflebamosilebis miniWeba, rac xels Seuwyobs rogorc sajaro, aseve 

kerZo interesebis dacvas.

amerikis SeerTebul StatebSi Sarbanes-Oxley-is miRebamde profesia ZiriTadad TviT-

regulirebaze iyo damyarebuli.5 saqarTveloSi 2016 wels ganxorcielebuli reformiT 

auditis sferos TviTregulireba Caanacvla saxelmwifo zedamxedvelobam. axali reg-

ulaciiT, saxelmwifo zedamxedveloba xorcieldeba buRaltruli aRricxvis, angariS-

gebisa da auditis zedamxedvelobis samsaxuris (SemdgomSi _ samsaxuri) mier, romelic 

farTo uflebamosilebebiT aris aRWurvili, maT Soris axorcielebs auditorebis/au

ditoruli firmebis xarisxis kontrolis sistemis monitorings, rac TavisTavad 

warmoadgens saxelmwifo kontrolis erT-erT saxes da mniSvnelovania kanonmdeblobiT 

gaTvaliswinebuli moTxovnebi maqsimalurad icavdes, rogorc saxelmwifo, aseve kerZo 

pirTa interesebs. kanonidan gamomdinare, xarisxis kontrolis sistemis monitoringTan 

dakavSirebiT kanoniT gaTvaliswinebuli regulaciebi zogadi xasiaTisaa da met konk-

retizacias saWiroebs.

am sferoSi praqtikisa da sasamarTlo gadawyvetilebebis ararseboba kidev ufro 

sainteresos da mniSvnelovans xdis sakvlev sakiTxs. 

2. auditis mniSvneloba da roli

Tanamedrove auditis warmoSoba ukavSirdeba industriul revolucias, rodesac kom-

paniebi gafarTovdnen da saWiro gaxda kapitalisa da finansebis gazrda.6 auditis Zir-

iTadi rolia uzrunvelyos kompaniis sajaro informaciis Sesabamisoba sinamdvilesTan, 

ara mxolod ricxvebis doneze, aramed Sefasebuli riskis da informaciis sworad in-

terpretaciisTvis.7 auditoris saqmianobis saboloo produqti aris gacemuli daskvna, 

romelic miuTiTebs im informaciaze klientis finansuri angariSgeba Seicavs Tu ara 

uzustobebs.8 

auditis saerTaSoriso standartebis SemuSaveba ganpirobebulia investorebis 

mzardi moTxovniT, rom finansuri angariSgeba momzaddes da Semowmdes globalurad 

aRiarebuli saerTaSoriso standartebis Sesabamisad. auditi emsaxureba fundamentur 

mizans xeli Seuwyos sandoobas da gaaZlieros ndoba finansur informaciaze. is aseve 

xels uwyobs ekonomikur ganviTarebas. Tumca bolo wlebSi arsebuli korporaciuli 

skandalebidan gamomdinare, yvela mowme gaxda globaluri moTxovnis, rom gazrdiliyo 

auditis xarisxi. cvlilebebi aseve ganxorcielda did britaneTSi auditorebis gam-

Wirvalobisa da angariSvaldebulobis gazrdis mizniT.9 dResdReobiT, roca infor-

4 ix. Messier W.F., Glover S.M., PrawiƩ D.F., AudiƟng & Assurance Services, McGraw-Hill EducaƟon, USA, 2016, 3.
5 Blocher J.S., InspecƟon and InvesƟgaƟon of Public AccounƟng Firms under the Sarbanes-Oxley Act: Real Reform, 110 
Penn St. L. Rev. 741 (2005-2006), 742.
6 ix. Messier W.F., Glover S.M., PrawiƩ D.F., AudiƟng & Assurance Services, McGraw-Hill EducaƟon, USA, 2016, 5.
7 The Future of Assurance, The Role of Audit in Society, EY Report, 2, xelmisawvdomia: <hƩp://www.ey.com/Publi-
caƟon/vwLUAssets/EY-financial-services-viewpoints-audits-role-in-society/$FILE/EY-financial-services-viewpoints-au-
dits-role-in-society.pdf>, [27.11.2017].

8 ix. Messier W.F., Glover S.M., PrawiƩ D.F., AudiƟng & Assurance Services, McGraw-Hill EducaƟon, USA, 2016, 17.
9 ix. Agency Theory and the Role of Audit, The InsƟtute of Chartered Accountants in England and Wales, 5, xelmi-
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maciis didi nawilis miReba xdeba eleqtronulad, internetis da sxva saSualebebiT, 

gansakuTrebiT mniSvnelovania informaciis sandooba, Sesabamisoba da drouloba.10 au-

ditoruli momsaxureba ki mniSvnelovan rols TamaSobs informaciis sandoobisa da 

Sesabamisobis TvalsazrisiT biznesisTvis.11

auditi aseve, Seufasebel rols asrulebs saxelSekrulebo urTierTobebis kontro-

lis kuTxiT, sawarmos, mis partniorebs, menejerebs, dasaqmebulebsa da kreditorebs 

Soris.12 globaluri ekonomikis pirobebSi, informaciis miReba, romelic xdeba sxva 

pirisgan, unda iyos sando. roca informacia mopovebulia sxvebisgan, izrdeba imis al-

baToba, rom is SeiZleba ganzrax an ganzraxvis gareSe iyos mcdari (SecdomebiT).13 

SesaZlebelia sawarmos mflobels, romelic ar monawileobs sawarmos marTvaSi da 

menejers (direqtori, mmarTveli) Soris warmoiSvas interesTa konfliqti. menejeri 

(direqtori, mmarTveli) yovelTvis ar moqmedebs mflobelis saukeTeso interesebis Se-

sabamisad.14 aqedan gamomdinare, savaldebuloa, mflobelebisTvis momzaddes finansuri 

informacia (angariSgeba) SeTanxmebuli formiT. Tumca angariSgebis arsebobiT Tav-

isTavad problema ar wydeba, radganac swored menejeria pasuxismgebeli am informaci-

is sisworeze da Sesabamisad izrdeba riski, rom swored man moaxdinos angariSgeba-

Si manipulireba. swored es xdis saWiros finansuri angariSgebis Semowmebas, auditis 

Catarebas.15 

2001 wlis oqtomberSi, umsxvilesi kompaniis Enron-is mimarT SEC16-ma daiwyo gamoZie-

ba mis mier buRalteriis warmoebasTan dakavSirebiT. mokvleviT maleve gamoaSkaravda 

Enron-is finansuri darRvevebi. Andersen-i, romelic iyo auditoruli firmebis „didi 

xuTeulis“ erT-erTi wevri da utarebda Enron-s audits, maleve gaexva gaugebroba-

Si.17 Andersen-is damoukideblobis sakiTxi kiTxvis niSnis qveS dadga.18 Andersen-i mniS-
vnelovnad iyo Cabmuli Enron-is finansuri gadawyvetilebebis miRebaSi rasac mowmobs 

is anazRaureba, romelic miiRo araauditoruli momsaxurebis ganxorcielebisas.19 An-
dersen-Tan dakavSirebuli skandali ar iyo erTaderTi, iseTi kompaniebi, rogoric aris 

Crossing, AOL, Xerox, Adelphia CommunicaƟons da Tyco InternaƟonal, aseve gaexvnen Enron-is msgavs 
skandalSi.20 Worldcom-is SemTxvevaSi ki sazogadoebaSi arsebulma panikam ukve piks mi-

aRwia, unda aRiniSnos, rom auditori Enron-is, Global Crossing-is, Worldcom-is da Qwest-is 
yvela SemTxvevaSi Andersen-i iyo.21

im wnexis pirobebSi, roca saWiro iyo sazogadoebis ndobis aRdgena kongresma 2002 

sawvdomia: <hƩps://www.icaew.com/-/media/corporate/files/technical/audit-and-assurance/audit-quality/audit-quali-
ty-forum/agency-theory-and-the-role-of-audit.ashx>, [27.11.2017].

10 Messier W.F., Glover S.M., PrawiƩ D.F., AudiƟng & Assurance Services, McGraw-Hill EducaƟon, USA, 2016, 3.
11 iqve.
12 iqve.
13 Arens A.A., Elder R.J., Beasley M.S., AudiƟng & Assurance Services, Pearson, 15th EdiƟon, Greensboro, 2013, 7.
14 Messier W.F., Glover S.M., PrawiƩ D.F., AudiƟng & Assurance Services, McGraw-Hill EducaƟon, USA, 2016, 6.
15 iqve.
16 U.S. SecuriƟes and Exchange Commission.
17 ix. Messier W.F., Glover S.M., PrawiƩ D.F., AudiƟng & Assurance Services, McGraw-Hill EducaƟon, USA, 2016, 44.
18 Blocher J.S., InspecƟon and InvesƟgaƟon of Public AccounƟng Firms under the Sarbanes-Oxley Act: Real Reform, 110 
Penn St. L. Rev. 741 (2005-2006), 743.
19 iqve.
20 Kecskes A., The Sarbanes-Oxley Act: An Answer to Corporate Governance Scandals, Law Series Annals W. U. Timisoara 
143 (2015), 148.
21 iqve, 144.
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wels miiRo Sarbanes-Oxley-is aqti, romliTac ganxorcielda mniSvnelovani reformebi 

korporaciul marTvaSi, ramac gavlena moaxdina sajaro kompaniebis movaleobebze da 

praqtikaze, finansur analizze da gare auditze.22 aRniSnuli aqtis miReba warmoadgen-

da bolo wlebis yvelaze mniSvnelovan reformas profesiis regulirebisTvis.23

am aqtiT dgindeboda mkacri wesebi auditorul saqmianobaSi damoukideblobis 

moTxovnasTan dakavSirebiT.24 mkvlevarebi miuTiTeben, rom Sarbanes-Oxley-is miReba ga-

mowveuli iyo buRaltrul aRricxvasTan dakavSirebuli sakiTxebis dauregulireblo-

biT da auditis standartebis mcired gamoyenebiT.25 aRniSnuli kidev ufro xazs usvams 

auditis sferos regulirebis mniSvnelobas.

3. auditis sferos da buRaltruli aRricxvis regulireba 

 3.1. auditis sferos da buRaltruli aRricxvis regulireba 

saqarTveloSi

saqarTveloSi auditoris profesias safuZveli Cauyara 1995 wlis saqarTvelos kanonma 

„auditoruli saqmianobis Sesaxeb“, xolo buRaltruli aRricxvis Semdgom srulyofas 

da saerTaSorisod aRiarebuli standartebis SemoRebas 1999 wlis saqarTvelos kanon-

ma „buRaltruli aRricxvisa da angariSgebis regulirebis Sesaxeb“. aRniSnuli kanonis 

Tanaxmad, kerZo samarTlis subieqtebisaTvis buRaltruli aRricxvisa da finansuri 

angariSgebis TviTregulirebas axorcielebdnen buRalterTa damoukidebeli profesi-

uli organizaciebi da saqarTvelos parlamentTan arsebuli buRaltruli aRricxvis 

standartebis komisia.

2012 wels, „buRaltruli aRricxvisa da finansuri angariSgebis auditis Sesaxeb“ 

saqarTvelos kanonma moicva orive sferos regulireba, romlis Sesabamisadac ganisaz-

Rvra auditis saerTaSoriso standartebis gamoyenebis valdebuleba auditorebisa da 

auditoruli firmebisaTvis. 

saqarTvelosa da evrokavSirs Soris asocirebis Sesaxeb SeTanxmebiT gaTvaliswinebu-

li valdebulebebidan gamomdinare saWiro gaxda iseTi regulaciis arseboba, romelic 

SesabamisobaSi iqneboda evrokavSiris Sesabamis direqtivebTan. swored es iyo erT-er-

Ti ZiriTadi mizezi axali kanonis miRebis.26 kanoni adgens saerTaSorisod aRiarebuli 

standartebis Sesabamisad saqarTveloSi buRaltruli aRricxvis warmoebis, finansuri 

angariSgebis, mmarTvelobis angariSgebis da am kanoniT gaTvaliswinebuli saxelmwifos 

mimarT ganxorcielebuli gadaxdebis Sesaxeb angariSgebis momzadebisa da wardgenis, 

profesiuli sertificirebis, auditoruli saqmianobis (momsaxurebis) ganxorcielebis 

da misi xarisxis uzrunvelyofis, aRniSnul sferoebze saxelmwifo zedamxedvelobis 

ganxorcielebis da pasuxismgeblobis dakisrebis samarTlebriv safuZvlebs.

22 ix. Messier W.F., Glover S.M., PrawiƩ D.F., AudiƟng & Assurance Services, McGraw-Hill EducaƟon, USA, 2016, 44.
23 ix. Blocher J.S., InspecƟon and InvesƟgaƟon of Public AccounƟng Firms under the Sarbanes-Oxley Act: Real Reform, 110 
Penn St. L. Rev. 741 (2005-2006), 741.
24 ix. Messier W.F., Glover S.M., PrawiƩ D.F., AudiƟng & Assurance Services, McGraw-Hill EducaƟon, USA, 2016, 44.
25 Lemus E., The Financial Collapse of the Enron CorporaƟon and Its Impact in the United States Capital Market, Global 
Journal of Management and Business Research: AccounƟng and AudiƟng, Volume 14, Issue 4, Version 1.0, Year 2014, 41, 
xelmisawvdomia: <hƩps://journaloĩusiness.org/index.php/GJMBR/arƟcle/download/1539/1442>, [20.11.2017].

26 ix. ganmartebiTi baraTi `buRaltruli aRricxvis, angariSgebisa da auditis Sesaxeb~ saqarTvelos 

kanonis proeqtze.
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Sesabamisad, dResdReobiT orive sfero regulirdeba „buRaltruli aRricxvis, 

angariSgebisa da auditis Sesaxeb“ saqarTvelos kanoniT, romelic ZalaSia 2016 wlis 

25 ivnisidan. kanonis safuZvelze Seiqmna buRaltruli aRricxvis, angariSgebisa da 

auditis zedamxedvelobis samsaxuri, romelmac Caanacvla profesiuli TviTreguli-

reba. saqarTveloSi 2012 wlis moqmedi kanoniT ganisazRvreboda mxolod aRricx-

va-angariSgebis wesi, auditis moTxovnebi, auditis maregulirebeli standartebi, 

profesiuli sertificirebis standartebi da profesiuli organizaciebis ufleba-

mosilebebi. 

 aseve angariSgebisa da auditis regulirebasTan dakavSirebuli ZiriTadi funqciebi 

delegirebuli iyo profesiul organizaciebze. maT Soris umniSvnelovanesi xarisxis 

kontrolis monitoringi. profesiul organizaciebSi moRvawe praqtikosebis CarTu-

loba SesaZloa ganxiluli yofiliyo, rogorc interesTa konfliqtis Semcveli gare-

moeba, amasTanve profesiul organizacias ar gaaCnda saTanado resursi monitoringis 

gansaxorcieleblad.27 aRniSnuli kanoniT swored saxelmwifo zedamxedvelobis qveS 

gadavida iseTi mniSvnelovani sakiTxebi, rogoricaa, saqarTveloSi buRaltruli aR-

ricxvis warmoebis, finansuri angariSgebis, mmarTvelobis angariSgebis da am kanoniT 

gaTvaliswinebuli saxelmwifos mimarT ganxorcielebuli gadaxdebis Sesaxeb angariS-

gebis momzadebisa da wardgenis, profesiuli sertificirebis, auditoruli saqmianobis 

(momsaxurebis) ganxorcielebis da misi xarisxis uzrunvelyofis, aRniSnul sferoebze 

saxelmwifo zedamxedvelobis ganxorcielebis da pasuxismgeblobis dakisreba.

3.2. auditis sferos da buRaltruli aRricxvis regulireba 

sazRvargareTis qveynebSi

evrokavSiris qveynebSi (bulgareTi, litva, latvia, estoneTi, slovenia, slovakeTi, 

CexeTi, poloneTi, xorvatia) sxvadasxva saxelwodebiT moqmedebs erTiani kanoni buRal-

truli aRricxvisa da auditoruli saqmianobis Sesaxeb. buRaltruli aRricxvisa da au-

ditis sferoSi sajaro zedamxedvelobas xorvatiaSi da latviaSi axorcielebs finansTa 

saministro, xolo bulgareTSi, poloneTSi, estoneTSi, CexeTSi, litvaSi, slovakeT-

Si da sloveniaSi finansTa saministrosTan arsebuli sajaro zedamxedvelobis organo 

_ auditis zedamxedvelobis samsaxuri (Audit Oversight Authority). am organos statussa 

da saqmianobis wess gansazRvravs qveynis aRmasrulebeli xelisufleba. profesiuli 

organizacia ki aris damoukidebeli TviTregulirebadi organo, romelic aerTianebs 

auditorebsa da auditorul firmebs da gansazRvravs profesiuli kompetenciisa da 

gamocdilebis dones im amocanebis gansaxorcieleblad, romelic unda Seasrulon au-

ditorebma.28 

kongresis mier Sarbanes-Oxley-iT Seiqmna PCAOB (Public Company AccounƟng Oversight Board), 
romelic aris arakomerciuli korporacia da zedamxedvelobas uwevs sajaro kompaniebis 

auditis ganmaxorcielebel pirebs, aRniSnuli emsaxureba investorebisa da sajaro in-

teresis dacvas auditoruli saqmianobis sizustisa da damoukideblobis gazrdiT.29 aR-

niSnuliT, amerikis istoriaSi pirvelad ganxorcielda sajaro kompaniebis auditore-

27ix. sainformacio furceli kanonproeqtisTvis: „buRaltruli aRricxvis, angariSgebisa da auditis 

Sesaxeb“ (#07-2/481, 27.04.2016).

28 ix. iqve.

29 xelmisawvdomia: <hƩps://pcaobus.org/About>, [20.11.2017].
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bis zedamxedveloba, manamde profesia mTlianad TviTregulirebaze iyo damyarebuli.30 

amerikaSi moqmedi organo, PCAOB uzrunvelyofs im auditorul firmebze zedamxed-

velobas, romlebic sajaro kompaniebis audits atareben. imisTvis, rom daicvan inves-

torebis da metic sajaro interesi informaciuli, zusti da damoukidebeli auditoru-

li daskvnebis meSveobiT.31 marTalia aRniSnuli sabWo aris arakomerciuli korporacia, 

magram sinamdvileSi is warmoadgens kvazi-saxelmwifo maregulirebels, romelsac 

zedamxedvelobas Tavis mxriv uwevs SEC32-i. yvela firma, romelic auditorul mom-

saxurebas uwevs sajaro kompaniebs, valdebulebi arian daregistrirdnen, gadaixadon 

safasuri da daemorCilon PCAOB-is mier miRebul standartebs da regulaciebs. 2015 

wlis martisTvis daaxloebiT 2,100 auditoruli firmaa registrirebuli sabWoSi.33

PCAOB axorcielebs regularul Semowmebebs da Sefasebas registrirebuli firme-

bis saqmianobis Sesabamisobis Sarbanes-Oxley-is aqtTan, PCAOBis moTxovnebTan da SEC-is 
regulaciebTan da profesiul standartebTan. PCAOB-s aseve aqvs farTo mokvlevisa 

da pasuxismgeblobis dakisrebis uflebamosileba auditorul firmebze. Tumca misi 

uflebamosileba ar vrceldeba, standartebis dadgenaze im sawarmoebisTvis an audi-

toruli firmebisTvis, romlebic ar arian sabrokero an sajarod movaWre kompaniebi 

da utareben maT audits.34 unda aRiniSnos, rom „buRaltruli aRricxvis, angariSgebisa 

da auditis Sesaxeb“ kanoni ar iTvaliswinebs auditorul saqmianobaze zedamxedvelo-

bis SezRudvebs, nebismieri piri, vinc apirebs ganaxorcielos auditoruli momsaxure-

ba, valdebulia daregistrirdes Sesabamis reestrSi. Tumca kanoni garkveul SezRud-

vebs awesebs im auditorul firmebTan mimarTebiT, visac surs finsuri angariSgebis 

auditi Cautaron sazogadoebrivi dainteresebis pirebs. amisTvis saWiroa am pirebs 

hqondeT gavlili Sesabamisi xarisxis kontrolis sistemis monitoringi. direqtivis 

Tanaxmad, iqidan gamomdinare, rom sazogadoebrivi dainteresebis pirebi arian ekono-

mikurad ufro mniSvnelovnebi, ufro mkacri midgomebi SesaZlebelia dawesebuli iyos 

im auditoruli firmebis mimarT, vinc maT utarebs audits.35 swored aRniSnul midgo-

mas efuZneba auditis sferos regulireba saqarTveloSic. erTaderTi ganmasxvavebeli 

auditoruli momsaxurebis ganmaxorcielebel pirebs Soris aris sazogadoebrivi dain-

teresebis piris auditis Catarebis uflebamosilebis miniWeba.

3.3. buRaltruli aRricxvis, angariSgebisa da auditis zedamxedvelobis 

samsaxuri

buRaltruli aRricxvis, angariSgebisa da auditis zedamxedvelobis samsaxuri aris fi-

nansTa saministros sistemaSi Semavali saxelmwifo saqveuwyebo dawesebuleba. aRniSnu-

li samsaxuris Seqmna srulad Seesabameba evrokavSirSi arsebul sistemebs.36

30 xelmisawvdomia: <hƩps://pcaobus.org/About>, [20.11.2017].

31 ix. Messier W.F., Glover S.M., PrawiƩ D.F., AudiƟng & Assurance Services, McGraw-Hill EducaƟon, USA, 2016, 51.
32 U.S. SecuriƟes and Exchange Commission.
33 Messier W.F., Glover S.M., PrawiƩ D.F., AudiƟng & Assurance Services, McGraw-Hill EducaƟon, USA, 2016, 51.
34 iqve.

35 DirecƟve 2006/43/EC of the European Parliament and of the Council of 17 may 2006 on Statutory Audits of Annual 
Accounts and Consolidated Accounts, Amending Council DirecƟves 78/660/EEC and 83/349/EEC and Repealing Council 
DirecƟve 84/253/EEC, (23).
36 ix. sainformacio furceli kanonproeqtisTvis: „buRaltruli aRricxvis, angariSgebisa da auditis 
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samsaxuris ZiriTadi uflebamosilebebia auditorebis/auditoruli (audituri) 

firmebis saxelmwifo reestris warmoeba, sawarmoebis finansuri da mmarTvelobiTi 

angariSgebebis vebgverdis warmoeba, kanoniT gansazRvruli finansuri angariSgebisa 

da auditis standartebis, wesebis samoqmedod SemoReba, auditoruli momsaxurebis 

xarisxis kontrolis sistemis monitoringi,sasertifikacio programebis, sagamocdo 

procesebisa da gangrZobiTi ganaTlebis programebis aRiareba da am momsaxurebebis 

ganmxorcielebel pirTa monitoringi.37

2017 wels buRaltruli aRricxvis angariSgebisa da auditis zedamxedvelobis sam-

saxuri gaxda auditis damoukidebel sazedamxedvelo organoTa forumis (IFIAR) wevri.38 

 2016 wlis ganmavlobaSi, samsaxuris mier araerTi mniSvnelovani normatiuli aq-

tia gamocemuli. 39 auditorebisa da auditoruli firmebis saxelmwifo reestrSi ukve 

mravali firmaa registrirebuli, romlis damsaxurebiTac, nebismier dainteresebul 

pirs registrirebuli pirebis profesiuli dazRvevis, Semosavlebisa da TanamSromel-

Ta raodenobis statistikuri monacemebis naxva SeuZlia.40 direqtivis Tanaxmad, mesame 

pirebis interesebis dasacavad auditori da auditoruli firma unda iyos reestrSi 

registrirebuli, aRniSnuli reestri ki xelmisawvdomi unda iyos mesame pirebisTvis, 

raSic unda iyos ZiriTadi informacia asaxuli auditoris da auditoruli firmis 

Sesaxeb.41 arsebuli reestri sakmaod mniSvnelovan informacias Seicavs auditoruli 

firmebis Sesaxeb, maT Soris aris xarisxis kontrolis sistemis monitoringis Sedegebi 

da aseve, arsebobis SemTxvevaSi, pasuxismgeblobis dakisrebis Sesaxeb informacia.42

PCAOB-is ZiriTadi funqciebic swored auditoruli saqmianobis ganmaxorcielebe-

li pirebis registracia, Semowmeba, standartebis damtkiceba, auditis, xarisxis kon-

trolis, eTikis, pasuxismgeblobis dakisreba.43 bordi amowmebs Semowmebisas auditoris 

Sesabamisobas kanonmdeblobasTan, mis mier damtkicebul standarTebTan SEC-is moTx-

ovnebTan da profesiul standartebTan.44 Tumca unda aRiniSnos, rom SEC-sac aqvs aseve 

uflebamosileba ganaxorcielos auditoris fasiani qaRaldebis da sabrokero kompa-

niebis auditorebis mimarT RonisZiebebi.45 

saqarTveloSi auditis sferos regulirebis arsebul sistemasTan axloa TurqeTis 

sistema, sadac arsebobs aseve saxelmwifo zedamxedveli, romlis ZiriTadi funqciebia 

Sesaxeb“ (#07-2/481, 27.04.2016). 

37 buRaltruli aRricxvis, angariSgebisa da auditis zedamxedvelobis samsaxuris 2016 wlis angari-

Si, 5, xelmisawvdomia: <hƩps://www.saras.gov.ge/Content/files/SARAS-2016-REPORT-V9-Uploaded-08.12.2017.pdf>, 
[20.11.2017].
38 xelmisawvdomia: <hƩps://www.saras.gov.ge/ka/News/Detail/107>, [20.11.2017].
39 buRaltruli aRricxvis, angariSgebisa da auditis zedamxedvelobis samsaxuris 2016 wlis angari-

Si, 7, xelmisawvdomia: <hƩps://www.saras.gov.ge/Content/files/SARAS-2016-REPORT-V9-Uploaded-08.12.2017.pdf>, 
[20.11.2017]. 
40 iqve, 8-11. 
41 DirecƟve 2006/43/EC of the European Parliament and of the Council of 17 may 2006 on Statutory Audits of Annual 
Accounts and Consolidated Accounts, Amending Council DirecƟves 78/660/EEC and 83/349/EEC and Repealing Council 
DirecƟve 84/253/EEC, (8).
42 xelmisawvdomia: <hƩps://www.saras.gov.ge/ka/Register/Auditors>, [20.11.2017].
43 xelmisawvdomia: <hƩps://www.ifiar.org/members/member-directory/index.php?wpdmdl=1789&ind=MLsnM98_
yTm_FZwxZHaRlofLvKDqf0BThW-OZp_V2-ZepMEeoJr0zpWwH9cZ1oXO4zA7EPcrk28_M87eAKH0dV7xe--rpcS7ql-xXKiv2k-
k&#zoom=100>, [20.11.2017].
44 iqve.

45 iqve.
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standartebis SemoReba, auditorebis da auditoruli firmebis reestris warmoeba, 

zedamxedvelobas daqvemdebarebuli pirebis Semowmeba, kontroli da sanqciebis dakisreba.46

4. xarisxis kontrolis sistemis monitoringis sakanonmdeblo 

regulirebis SedarebiTi analizi

direqtivis Tanaxmad, auditoruli saqmianobis ganmaxorcielebeli pirebis saxelmwi-

fos mxridan regularuli Semowmeba kargi saSualebaa auditorul momsaxurebisTvis 

xarisxis SenarCunebisTvis.47 swored am princips emyareba miRebuli kanonis normebi 

xarisxis kontrolis sistemis monitoringis ganxorcielebisas, romelic gulisxmobs 

auditoris/auditoruli firmis mier gamoyenebuli procedurebis auditis, mimoxilvis, 

sxva marwmunebeli garigebebisa da dakavSirebuli momsaxurebis saerTaSoriso stand-

artebTan da am kanoniT dadgenil moTxovnebTan Sesabamisobis, eTikis wesebis dacvis, 

gamoyenebuli resursebis xarisxisa da raodenobis, auditoruli saqmianobis (momsax-

urebis) ganxorcielebisaTvis miRebuli anazRaurebis marTlzomierebis da xarisxis 

kontrolis sistemis Sefasebas. 

inspeqtirebis dros PCAOB-i amowmebs auditoruli firmis saqmianobis kanonTan, pro-

fesiul standartebTan, sabWos mier dadgenil wesebTan Sesabamisobas. kanonis Tanaxmad, 
PCAOB-im unda ganaxorcielos Semowmeba yovelwliurad sul mcire registrirebuli 

firmebis 5 procentis, romlebsac aqvT mniSvnelovani roli auditoruli saqmiano-

bis ganxorcielebaSi.48 saqarTveloSi moqmedi regulaciis Tanaxmad, xarisxis kontro-

lis sistemis monitoringis dros mowmdeba auditoruli firmis/auditoris saqmianobis 

Sesabamisoba moqmed kanonmdeblobasTan, saerTaSoriso standartebTan eTikis wesebis 

dacvis, gamoyenebuli resursebis xarisxisa da raodenobis, auditoruli saqmianobis 

(momsaxurebis) ganxorcielebisaTvis miRebuli anazRaurebis marTlzomierebasTan. 

xolo rac Seexeba monitoringis sixSires, igi unda ganxorcieldes araumetes 6 weli-

wadSi erTxel auditorebisaTvis/auditoruli firmebisaTvis da araumetes 3 weliwadSi 

erTxel im auditorebisaTvis/auditoruli firmebisaTvis, romlebic sdp-ebis da pir-

veli kategoriis sawarmoebis audits atareben. 

4.1. xarisxis kontrolis sistemis monitoringis Sedareba sagadasaxado 

kontrolTan

sainteresoa saxelmwifo kontrolis am sistemis Seswavla sagadasaxado kontrolTan 

mimarTebiT. saqarTvelos sagadasaxado kodeqsi ar gvaZlevs sagadasaxado kontrolis 

cnebas. sagadasaxado kontroli _ es specializebuli (mxolod gadasaxadebTan mimarTe-

46 xelmisawvdomia: <hƩps://www.ifiar.org/members/member-directory/index.php?wpdmdl=1788&ind=T1pm1Vc 
niBHc7-mKuNEnBWtQvdtAIdlwyTMkTOuvQ9coy2NxkJTwtY99dLXB7gcPuTQJb9R3rU3aKIxISQRaQQiSSBy95INmCB7S9aN-
RKkk&#zoom=100>, [20.11.2017].
47 DirecƟve 2006/43/EC of the European Parliament and of the Council of 17 may 2006 on Statutory Audits of Annual 
Accounts and Consolidated Accounts, Amending Council DirecƟves 78/660/EEC and 83/349/EEC and Repealing Council 
DirecƟve 84/253/EEC, (17).
48 IFIAR 2017 Member Profile _ PCAOB, xelmisawvdomia: <hƩps://www.ifiar.org/members/member-directory/index.
php?wpdmdl=1789&ind=MEHaW6v2x-mslSrwpznOYUsGxln xkd6lJqdxZfifnp9cWJKsbyuRuAY1vJTaCmmfA9jbWFccBM-aq4 
kFh_xHpe67AgY2SeZ__WgFdPLU0&#zoom=100>, [20.11.2017].
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baSi) zeuwyebrivi (uwyebaTa farglebs gareT) saxelmwifo kontrolia. sagadasaxado 

kontroli uzrunvelyofs sagadasaxado kanonmdeblobis dacvas, gadasaxadebis sworad 

gamoangariSebas, biujetSi maT srulad da droulad gadaxdas. sagadasaxado kontroli 

saxelmwifo finansebis dacvis mniSvnelovani saSualebaa,49 xolo xarisxis kontrolis 

sistemis monitorings (mis Sedegebs) kanoni garkveul uflebamosilebis miniWebas ukav-

Sirebs. kanonis me-14 muxlis me-5 punqtis Tanaxmad, sdp-is finansuri angariSgebis au-

ditis samsaxuris mier dadgenili wesiT ganxorcielebis uflebamosileba aqvs im audi-

torul firmas, romelmac gaiara Sesabamisi xarisxis kontrolis sistemis monitoringi. 

aseve xarisxis kontrolis sistemis monitoringis Sedegebi ukavSirdeba pasuxismgeblo-

bis dakisrebasac, kanonis V TaviT gaTvaliswinebul auditorul momsaxurebasTan daka-

vSirebuli moTxovnebis (maT Soris, Sesabamisi saerTaSoriso standartebis, me-16 mux-

liT gansazRvruli wesebis, me-19 muxliT gansazRvruli xarisxis kontrolis sistemis 

mimarT moTxovnebis da am sistemis monitoringis ganxorcielebasTan dakavSirebuli 

moTxovnebis) darRveva gamoiwvevs auditoris/auditoruli firmis an/da Sesabamisi 

garigebis partnioris dajarimebas 500-dan 5 000 laramde an/da reestridan amoRebas. 

zemoaRniSnulidan gamomdinare, xarisxis kontrolis sistemis monitorings gan-

sakuTrebuli mniSvneloba aqvs Tavad auditoruli momsaxurebis ganmaxorcielebeli 

pirebis da aseve subieqtebisTvis, romlebsac sWirdebaT informacia im auditoruli 

firmebis, maTi xarisxis Sesaxeb, romlebTanac fiqroben saxelSekrulebo urTierTobis 

damyarebas. 

saqarTvelos msgavsad, xarisxis kontrolis Sedegad gamovlenili Sedegebis safuZ-

velze TurqeTis Sesabamisi organo, uflebamosilia amoiRos auditoruli firmebis 

siidan kanonmdeblobis da standartebis darRvevis gamo.50

sagadasaxado kontroli gulisxmobs sagadasaxado organoebis uflebamosili pire-

bis mier, TavianTi kompetenciis farglebSi, sagadasaxado kodeqsiT gaTvaliswinebuli 

procedurebiT ganxorcielebul saqmianobas. sagadasaxado kontrolis mizania gadasaxa-

debiT dabegvris srulyofili sistemis Seqmna, sagadasaxado samarTaldarRvevebis ga-

movlena, maTi gamomwvevi mizezebis Tavidan acileba da sagadasaxado kanonmdeblobis 

dacva.51 buRaltruli aRricxvis, angariSgebisa da auditis zedamxedvelobis samsaxuris 

saqmianoba, mis mier monitoringis etapze auditoris, auditoruli firmisa da misi 

garigebis partniorisaTvis dagegmili procedurebi, monitoringis safuZvelze miRe-

buli gadawyvetileba (maT Soris, rekomendacia) emsaxureba saqarTveloSi auditoru-

li momsaxurebis xarisxis uzrunvelyofis xelSewyobas, sferoSi arsebuli sistemuri 

riskebis gamovlenas da maTi gavlenis Semcirebas, zedamxedvelobas daqvemdebarebul 

seqtorSi informaciuli asimetriis aRmofxvrasa da procesebis gamWvirvalobis donis 

amaRlebas.52

sagadasaxado kontrols obieqturi mizezebi ganapirobeben. gadasaxadis gadamxde-

49 ix. nadaraia l., rogava z., ruxaZe k., bolqvaZe b., saqarTvelos sagadasaxado kodeqsis komentarebi, 

wigni II, 255-e muxli, Tb., 2012, 463.

50 IFIAR 2017 Member Profile _ POA/CMB, xelmisawvdomia: <hƩps://www.ifiar.org/members/member-directory/in-
dex.php?wpdmdl=1788&ind=o2p69u0oQ3H7SPlm_WwNYuZpy4er39t0FvVJSa0auSjbAPehNlDC97tAcTpKBQoSvaY_adBO-
le6cY8xFSZXGsggXriEoDRE7aEA97cbY6hw&#zoom=100>, [01.11.2017].
51ix. nadaraia l., rogava z., ruxaZe k., bolqvaZe b., saqarTvelos sagadasaxado kodeqsis komentarebi, 

wigni II, 255-e muxli, Tb., 2012, 464.

52 `xarisxis kontrolis sistemis monitoringis ganxorcielebis wesis Sesaxeb“ buRaltruli aRricxvis, 

angariSgebisa da auditis zedamxedvelobis samsaxuris ufrosis 2017 wlis 12 ivlisis brZaneba #n-9. 
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li kerZo qonebrivi interesebidan gamomdinare xSirad adgeba gadasaxadisagan Tavis 

aridebis gzas. amasTan, gadasaxadis gadamxdelebis mier sagadasaxado valdebulebebis 

Seusruleblobis masStabebi jer kidev mniSvnelovania.53 sajaro interesebis dacvis 

mizniT, saxelmwifo SeimuSavebs valdebul subieqtebTan urTierTobis specialur meqa-

nizmebs54. auditoris/auditoruli firmis xarisxis kontrolis sistemis monitorings 

axorcielebs samsaxuri. samsaxuri uflebamosilia xarisxis kontrolis sistemis moni-

toringi riskze damyarebuli midgomis safuZvelze ganaxorcielos. amasTanave, samsax-

uri uflebamosilia xarisxis kontrolis sistemis monitoringi warmodgenili gancxa-

debis an/da saCivris safuZvelze Caataros. xarisxis kontrolis sistemis monitoringi 

auditoris/auditoruli firmis saqmianobis moculobisa da sirTulis adekvaturi 

unda iyos. PCAOB-is erT-erTi ZiriTadi funqciac swored auditoruli firmebis, maTi 

saqmianobis Semowmebaa.55 unda aRiniSnos, rom PCAOB-is mier inicirebuli Semowmebebis 

Semdeg firmebma daiwyes mniSvnelovani cvlilebebi Sida xarisxis mimoxilvis kuTxiT. 

sul ufro gaizarda im garigebebis raodenoba, romelic eqvemdebareboda Sida xarixsis 

kontrolis mimoxilvas.56

aseve sainteresoa parareluri gamoZiebebi da Semowmebebi. Tu SEC-i aRmoaCens Sec-

domebs korporaciis finansur angariSgebaSi, Semdeg parareluri gamoZieba iwyeba sxva 

saxelmwifo organos mier an TviTregulirebadi organos mier, rogoric aris safondo 

birJa. yvelaze xSirad msgavsi gamoZiebebi, Semowmebebi xorcieldeba amerikis Semosav-

lebis samsaxuris (IRS) an amerikis iusticiis departamentis mier. parareluri gamoZie-

bebi, Semowmebebi xorcieldeba maSin, roca erTi saxelmwifo organo meores awvdis 

informacias. eseTi koordinirebuli midgoma da TanamSromloba uzrunvelyofs Tan-

mimdevrulobasa da sicxades kapitalis bazarze gaugebrobebis Tavidan asacileblad.57 

PCAOB-im SeiZleba mimarTos gamoZiebisTvis SEC-s an sxva federalur maregulirebels.58 

Tavis mxriv, SEC-ma da IRS-ma SeiZleba erToblivad mimarTon iusticiis departaments 

sisxlis samarTlebrivi devnis dawyebasTan dakavSirebiT.59

auditori/auditoruli firma valdebulia hqondes sakuTari xarisxis kontrolis 

sistemis saTanado politika da procedurebi xarisxis kontrolis saerTaSoriso stan-

dartebis (ISQC) Sesabamisad. xarisxis kontrolis sistemis monitoringis Sedegebi saja-

roa. isini Sesabamisi gadawyvetilebis miRebidan 5 samuSao dRis vadaSi aisaxeba reestr-

Si. aRniSnuli uzrunvelyofs procesebis gamWvirvalobas da aseve arsebuli xarvezebis 

gamosworebis efeqturobis gazrdas.

53 ix. nadaraia l., rogava z., ruxaZe k., bolqvaZe b., saqarTvelos sagadasaxado kodeqsis komentarebi, 

wigni II, 255-e muxli, Tb., 2012, 464.

54 iqve.

55 xelmisawvdomia: <hƩps://www.ifiar.org/members/member-directory/index.php?wpdmdl=1789&ind=MLsnM98_
yTm_FZwxZHaRlofLvKDqf0BThW-OZp_V2-ZepMEeoJr0zpWwH9cZ1oXO4zA7EPcrk28_M87eAKH0dV7xe--rpcS7ql-xXKiv2k-
k&#zoom=100>, [20.11.2017].
56 Pearson T.C., Mark G., InvesƟgaƟons, InspecƟons, and Audits in the Post-SOX Environment, 86 Neb. L. Rev. (2007), 84.
57 iqve, 88.

58 iqve.

59 iqve.
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5. daskvna

zemoaRniSnulidan gamomdinare, naTelia, rom saqarTvelom evrokavSirTan daaxloebis 

gzaze, auditis da buRaltruli aRricxvis sferos daaxloebisTvis mniSvnelovani nabi-

jebi gadadga. unda aRiniSnos, rom amerikaSi PCAOB-is Seqmna erT-erTi mTavari nabiji 

iyo finansuri informaciis sandoobis gzaze. PCAOB-is mier ganxorcielebuli Semowme-

bebi exmareba auditorebs ufro metad izrunon ganaTlebaze da metad motivirebulebi 

iyvnen, ukeTes profesionalebad gaxdomisTvis. magram Semowmebebma aseve aCvena ganaT-

lebis gaZlierebis aucilebloba auditorebisTvis.60

saqarTveloSi ganxorcielebuli reformiT auditis sferos regulireba saxelmwifo 

zedamxedvelobis qveS moeqca da swored saxelmwifo dgas auditoruli momsaxurebis 

ganxorcielebisas xarisxis uzrunvelyofis garantad, rac, Tavis mxriv, mniSvnelovnad 

uzrunvelyofs investorebis mxridan saqarTveloSi ganxorcielebul auditorul mom-

saxurebaze da gamoqveynebul finansur angariSgebebze sandoobis gazrdas. direqtivis 

ZiriTadi mizanic swored ucxouri investiciebisTvis da evrokavSiris farglebSi Se-

darebiTobisa da sajaro ndobis gaumjobesebaa.61 Sesabamisad, bolo dros ganxorciele-

buli cvlilebebi, auditis da buraltruli aRricxvis sferoSi emsaxureba finansuri 

gamWvirvalobisa da ekonomikuri zrdis xelSewyobas.

amasTan, saqarTvelo mniSvnelovani gamowvevis winaSe dgas, Sesabamisad, sferos ma-

regulirebeli kanonmdebloba mudmivad saWiroebs gaumjobesebasa da zedamxedvelobas 

daqvemdebarebuli subieqtebisTvis uflebis dacvis saTanado sakanonmdeblo garan-

tiebis arsebobasa da maT gaumjobesebas.

60 Pearson T.C., Mark G., InvesƟgaƟons, InspecƟons, and Audits in the Post-SOX Environment, 86 Neb. L. Rev. (2007), 87.
61 DirecƟve 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the Annual Financial Statements, 
Consolidated Financial Statements and Related Reports of Certain Types of Undertakings, Amending DirecƟve 2006/43/EC 
of the European Parliament and of the Council and Repealing Council DirecƟves 78/660/EEC and 83/349/EEC.
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The Influence of Corrup on on Investment Environment and Taken Obliga ons by 
Georgia According to the EU-Georgia Associa on Agreement for the Eradica on of 

Corrup on

Abstract

The work deals with the way Georgia has gone through and ahead to the EU, aiming at eradicaƟon of cor-
rupƟon and its consequences on the investment climate.

Interest in the issue presented in this work is condiƟoned by the vital necessity of foreign investments 
in Georgia, especially aŌer the AssociaƟon Agreement concluded with the European Union based on which 
Georgia has undertaken the obligaƟon to provide favorable as possible investment environment. Due to 
the topicality of the topic, the arƟcle deals with an investment environment in the context of Georgia-EU 
AssociaƟon Agreement with regard to corrupƟon.

The arƟcle is based on a general report on AnƟ-CorrupƟon and Transparency issued presented by 
World Economic Forum 2012-2014, as well as the study in this regard conducted by the InternaƟonal 
Finance CooperaƟon (IFC) and the Economic CooperaƟon and Development OrganizaƟon (OECD) and Cen-
tral Asian AnƟ-CorrupƟon Network Monitoring Account. 

The harmful impact of corrupƟon on foreign investment and its ability to reduce the producƟvity of 
public investment and the infrastructure of the country is presented in the arƟcle. CorrupƟon disrupts the 
system of re-financing, indirectly affects the growth of prices and declines foreign investments. Therefore, 
it is impossible to achieve the goal without fighƟng it. CorrupƟon exists in every part of society and at any 
Ɵme. CorrupƟon undermines the country’s progress and development of democraƟc insƟtuƟons. It hin-
ders first of all the economic progress and development of the country.

Transparency in business acƟvity plays one of the most important role in the reducƟon of foreign 
direct investment and the level of corrupƟon, which is also guaranteed by ArƟcle 68 of the AssociaƟon 
Agreement, which provides for that ”parƟes should ensure transparency of the relevant legislaƟon and 
procedures in relaƟon to the business sector’’. Furthermore, one of the main key issues to eradicate cor-
rupƟon is the existence of anƟ-corrupƟon laws addressed not only to the public sector, but also to private 
as those sectors are interrelated and the existence of corrupƟon on condiƟons the spread of it to another.



29

Teo kvirikaSvili*

korufciis gavlena sainvesticio garemoze da saqarTvelos 
mier asocirebis xelSekrulebiT nakisri valdebulebebi mis 

aRmosafxvrelad

1. Sesavali ..............................................................................................................................29

2. korufciis ganmarteba ......................................................................................................30

3. korufciis Tanmdevi Sedegebi sainvesticio garemoze .................................................31

4. saqarTvelos gza evrokavSirisken korufciis aRmosafxvrelad da misi Sedegebi 

sainvesticio garemoze .........................................................................................................33

5. saqarTveloSi arsebuli sainvesticio garemo korufciasTan mimarTebiT da 

samomavlo perspeqtivebi asocirebis xelSekrulebis farglebSi ...................................38

6. daskvna ................................................................................................................................40

1. Sesavali

ekonomika qveynis mamoZravebeli Zalaa. ekonimika dakavSirebulia warmoebasTan, sim-

didris gadanawilebasTan da momxmareblebs Soris saqonlis gavrcelebasTan. aseve, 

Tu rogor aris es yvelaferi organizebuli adamianis moTxovnilebebis dasakmayo-

fileblad. politikuri ekonomika miiswrafvis xalxis da xelisuflebis gamdidrebi-

sken.1 magram, drois gasvlasTan erTad xalxs ufro metad exeba korufcia da biznes 

darRvevis sakiTxebi. es warmoadgens socialuri cvlilebebis Sedegs, romelic mTel 

msoflioSi aris gavrcelebuli sxvadasxva xarisxiT.2 bolo saukuneebis ganmavlobaSi 

finansuri krizisi komerciuli da biznes cxovrebis Tanmdevi nawilia.3 nawilobriv, es 

gamowveulia kompaniebis gakotrebiTa da finansuri skandalebiT, romelic mimdinare-

obda 1990-iani wlebidan 2000 wlebis dasawyisamde. es SesaZloa aseve ganpirobebulia 

investoris Sinaarsis gagebis cvlilebiT. dResdReisobiT momuSave amasTanave aris ka-

pitalisti. didi investorebi da institucionaluri investorebi icaven rigiTi adami-

anebis sapensio anazRaurebebs, sapensio fondebs da a.S. es ukanaskneli ki SesaZloa iyos 

globalizaciis Sedegi.4

 investiciebis da globalizaciis saerTaSoriso da urTierTdakavSirebul konte-

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis samar-

Tlis sadoqtoro saganmanaTleblo programis me-4 semestris doqtoranti kerZo samarTlis mimar-

TulebiT. 

1 Ruggiero V., The Crime of the Economy, Routledge, London, New York, 2013, 1.
2 Eicher S., CorrupƟon in InternaƟonal Business: The Challenge of Cultural and Legal Diversity, Frieds University, Wichita, 
Kansas, USA, 2009, 1.
3 Krambia-Kapardis M., Corporate Fraud and CorrupƟon: A HolisƟc Approach to PrevenƟng Financial Crisis, Palgrave Mac-
millan, Cambridge, 2016, 1.
4 Eiche S., CorrupƟon in InternaƟonal Business: The Challenge of Cultural and Legal Diversity, Frieds University, Wichita, 
Kansas, USA, 2009, 1.
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qstSi ganxilva yovelTvis dadebiTad ar aris Sefasebuli. magram globalizaciam ga-

navrco komunikaciisa da informaciis miRebis saSualebebi sazogadoebis farTo wreebs 

Soris, maT Soris visi interesebic ewinaaRmdegeba kerZo seqtors. globalizaciam aiZu-

la dasavleli kapitalistebi iTanamSromlon kolegebTan dabalSemosavlian qveynebSi, 

sadac ndobis xarisxi, urTierTmoqmedeba, patiosneba da sazogadoebrivi valdebule-

bebi SesaZloa gansxvavdebodes. sabolood, globalizaciam gamoiwvia aSkara Sejaxebebi 

kerZo seqtors, sajaro moxeleebs, kerZo pirebsa da gaerTianebul jgufebs Soris up-

recendento doneze da tempiT. Sesabamisad, Seiqmna urTierTTanamSromlobisa da urT-

ierTdaxmarebis aucilebloba saxelmwifoebs Soris. 

naSromi Sedgeba Sesavlis, oTxi Tavisa da daskvnisagan. Tavdapirvelad ganxiluli 

iqneba korufciis cnebis Sinaarsi sxvadasxva saerTaSoriso organizaciis ganmartebebis 

safuZvelze, romelsac mosdevs korufciis Tanmdevi Sedegebis analizi sainvestico 

garemoze. aseve, ganxiluli iqneba saqarTvelos gza evrokavSirisken korufciis aRmo-

safxvrelad da misi Sedegebi sainvesticio garemoze. bolos ki SemoTavazebulia saqa-

rTveloSi arsebuli sainvesticio garemo korufciasTan mimarTebiT da samomavlo per-

speqtivebi asocirebis xelSekrulebis farglebSi.

2. korufciis ganmarteba

korufcia msoflioSi arsebobs saukuneebis ganmavlobaSi. korufciasTan dakavSire-

biT sazogadoebrivi Segneba gaizarda arasamTavrobo organizaciebis mcdelobebiT 

magaliTad, organizacia `saerTaSoriso gamWvirvaloba~ ibrZvis ara mxolod koruf-

ciis winaaRmdeg, aramed SesaZleblobas gvaZlevs SevadaroT korufciis maCvenebeli 

sxvadasxva qveyanaSi), saerTaSoriso saagentoebisa da mediis skandalebis saSualebiT.5 

korufcia kompleqsuri da gansxvavebuli fenomenia. maSin roca ar arsebobs korufci-

is sayovelTaod aRiarebuli, farTod miRebuli da sworad gamoyenebadi ganmarteba, 

msoflio banki gvTavazobs mis ganmartebas, rogorc sajaro xelisuflebis borotad 

gamoyenebas piradi gamorCenisTvis. miuxedavad amisa, zogi aRniSnavs, rom es ganmarte-

ba gamoricxavs korufcias kerZo seqtorSi; korufcia arsebobs mTavrobis mier reg-

ulirebad kerZo saqmianobaSi (magaliTad, rodesac saavadmyofos eqimis mier gaweuli 

momsaxurebisTvis gadaxdili Tanxa ar ibegreba), sajaro xelisuflebis borotad gamoy-

eneba SesaZlebelia ar iyos aucileblad piradi gamorCenisTvis, aramed SesaZlebelia 

iyos megobrisTvis, polotikuri mxarisTvis, da a.S.; dabolos, korufciis yvela qmedeba 

Seicavs qrTamis gadaxdas.6 

organizacia ̀ saerTaSoriso gamWvirvaloba~ dgas msoflioSi mimdinare korufciuli 

movlenebis sadarajoze. ̀ saerTaSoriso gamWvirvaloba~ korufcias ganmartavs, rogorc 

`miniWebuli Zalauflebis borotad gamoyenebas piradi gamorCenis mizniT~. gaeros gan-

viTarebis programis (UNDP) mixedviT, korufcia umTavresad aris Zalauflebis sakiTxi, 

institucionaluri Cavardnis anarekli an mTavrobis uunaroba sazogadoebaSi social-

uri, sasamarTlo, politikuri da ekonomikuri kontrolisa da balansis SesanarCune-

blad. UNDP korufcias ganmartavs, rogoric sajaro xelisuflebis, Tanamdebobis an 

Zalauflebis borotad gamoyenebas piradi gamorCenis mizniT _ meqrTameobis, daSinebiT 

5 Eicher S., CorrupƟon in InternaƟonal Business: The Challenge of Cultural and Legal Diversity, Frieds University, Wichita, 
Kansas, USA, 2009, 1.
6 Krambia-Kapardis M., Corporate Fraud and CorrupƟon: A HolisƟc Approach to PrevenƟng Financial Crisis, Palgrave Mac-
millan, Cambridge, 2016, 27.
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fulis gamoZalvis, nepotizmiT, TaRliTobis, miTviseba/gaflangvis meSveobiT.7

 korufcia obieqturad ganekuTvneba mZime danaSaulTa kategorias. am faqtis mar-

tivad axsna ki Semdegnairad SeiZleba: korufcia arRvevs sazogadoebrivi cxovrebis 

nebismieri sferos sijansaRes. rac sabolood iwvevs zogadad sazogadoebis da Ti-

Toeuli moqalaqis pirovnul degradacias. sabolood ki, saxelmwifos mTlianad ukar-

gavs ganviTarebis perspeqtivas.8. korufciam SeaRwia sajaro seqtorSi da korufci-

asTan brZola unda gaxdes saxelmwifo politikis erT-erTi yvelaze mTavari sakiTxi.9 

mraval SemTxvevaSi scenari viTardeba Semdegnairad: Raribi qveynis mmarTveli sesxu-

lobs Tanxas saerTaSoriso donorebisgan gansaviTarebeli proeqtebis dasafinanseb-

lad. aqedan nawili xmardeba proeqtis ganviTarebas, xolo umetesi raodenoba im eli-

tis xelSi nawildeba, romelic qveynis pirveli piris mmarTvel koaliciaSia an es Tanxa 

aRmoCndeba qveynis mmarTvelis Sveicariis bankSi gaxsnil angariSze. amave dros, qveynis 

pirveli piri ar marTavs saxelmwifos saTanadod, ar zrunavs saxelmwifos mosaxleo-

bisTvis saganmanaTeblo da socialuri pirobebis gaumjobesebaze. samagierod, sakuTar 

da TavisTan garemoculi pirebis Semosavals amdidrebs. rogorc ki nasesxebi Tanxisa 

da mmarTveli piris simdidre izrdeba, Semdeg TiTqos SeuZleblad eCveneba qveynis 

mTavrobas sesxis dafarva. amis Semdeg iwyeba mTavrobis Cavardna, qveynis brZola axali 

demokratiuli institutebis dasafuZneblad. `axali demokratia~ cdilobs valebis da-

farvas, magram isini awydebian Tanxebis miznobrivad argaxarjvis problemebs. Semdeg 

mTavroba xdeba aramyari, demokratia sustdeba da sabolood ingreva.10 

 

3. korufciis Tanmdevi Sedegebi sainvesticio garemoze

korufcia korporaciebis ganadgurebisa da nacionaluri da globaluri finansuri 

krizisis gamomwvevi mizezia, rogorc es moxda 2007-2008 wlebSi. korufcia mianiSnebs 

arakeTilsindisier qmedebebze. ukanasknelma krizisma evrozonaSi miiqcia yuradRe-

ba gansakuTrebiT korufciasTan mimarTebiT. magaliTad, saberZneTis SemTxvevaSi ko-

rufcia endemuria, ramac bolo mouRo qveynis ekonomikis ganviTarebas. amgvari didi 

masStabis korufcia aris avTvisebiani simsivne, rac Ziravs qveyanas ufrodaufro Rr-

mad saxelmwifo valebSi.11

korufciis damRupveli Sedegebi saxelmwifos ekonomikaze da srulad sazogadoe-

baze aris oficialurad dadasturebuli. msoflio ekonomikuri forumis 2012-2014 

wlebis saerTo angariSis mixedviT, antikorufciisa da gamWvirvalobis Taobaze, bi-

znesis warmoebis Rirebuleba msoflio masStabiT Semcirda 10 procentiT korufciis 

mizeziT. korufcia amcirebs ucxour investicias, radgan mas aqvs igive gavlena, rac 

gadasaxads da faqtobrivad moqmedebs rogorc gadasaxadi; is aseve amcirebs sajaro 

7 Ravi S.P., Does CorrupƟon in a Country Affect the Foreign Direct Investment? A Study of Rising Economic Super Pow-
ers China and India, Open Journal of Social Sciences, 3, 2015, 102, xelmisawvdomia: <hƩp://dx.doi.org/10.4236/
jss.2015.37017>, [09.01.2017].
8 nebieriZe d., korufciis qrestomaTia, xelmisawvdomia:  <hƩp://iveria.biz/1649--.html>, [17.01.2017].
9 Eicher S., CorrupƟon in InternaƟonal Business: The Challenge of Cultural and Legal Diversity, Frieds University, Wichita, 
Kansas, USA, 2009, 1.
10 Ginsburg T., Ulen T., TransnaƟonal Financial Crimes: Odious Debt, Odious Credit, Economic Development, and Democra-
ƟzaƟon, Northeastern University, USA, 2013, 223.
11 Krambia-Kapardi M., Corporate Fraud and CorrupƟon: A HolisƟc Approach to PrevenƟng Financial Crisis, Palgrave Mac-
millan, Cambridge, 2016, 6.
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investiciebis produqtiulobasa da qveynis infrastruqturas.12 

ucxouri pirdapiri investicia gaxda Zalian mniSvnelovani rogorc ganviTarebadi, 

iseve ganviTarebuli qveynebisTvis. pirdapiri ucxouri investicia gaxda erT-erTi mTa-

vari ganmsazRvreli kriteriumi qveynis mimzidvelobis gansasazRvrad saerTaSoriso 

biznesisTvis.13 

yovel saxelmwifos surs pirdapiri ucxouri investiciis mozidva, radgan mosa-

lodnelia xelsayreli Sedegebi ekonomikaze: Semosavali, nou-hau, xelmZRvanelobiTi 

unar-Cvevebi, adgilobrivi bazris konkurencia, dasaqmebis SesaZleblobebi, globaluri 

bazari da ekonomikuri zrda.14 pirdapiri ucxouri investicia aris erTi saxelmwifos 

investoris mier ganxorcielebuli investicia sxva saxelmwifoSi kompaniis minimum 10%-

iani wilis dauflebiT an beneficiar saxelmwifoSi axali mewarme-subieqtis dafuZnebiT 

(UNCTAD, 2014). magram korufcia amaxinjebs Tanxebis dabandebis sistemas, arapirdapir 

gavlenas axdens fasebis zrdasa da ukan xevs pirdapir investiciebs. korufciis done 

qveyanaSi SesaZlebelia daiyos sam doned: pirveli aris umniSvnelo biurokratiuli ko-

rufcia, rac gvxvdeba yvelaze dabali maCvenebliT samTavrobo dawesebulebebSi; meore 

done exeba mmarTveli xelisuflebis korufcias, romelSic monawileoben mTavrobis 

maRalCinosnebi; mesame da umaRlesi xarisxis korufcia fiqsirdeba politikur doneze, 

rac cnobilia rogorc `didi qurdoba~ (”Grand Larceny’’).15

rac Seexeba korufciis gamomwvev mizezebs, igi SesaZlebelia iyos gamowveuli erTi 

an ramdenime mizezisgan, rogoricaa: gadaWarbebuli biurokratia, politikis impleme-

netaciisas farTo diskrecia, samarTlebrivi sistemis araefeqturoba da ganviTarebis 

neli tempi, dabali xelfasebi sajaro samsaxurSi da ekonomikuri Tavisuflebis dabali 

xarisxi. CamoTvlilma faqtorebma SesaZloa uaryofiTi gavlena moaxdinos ekonomikis 

mraval aspeqtze, kerZod, ucxour investiciasa da ekonomikur zrdaze. korufcia dRes-

dReisobiT uaryofiT gavlenas axdens aramxolod ganviTarebad ekonomikaze, aramed 

metad ganviTarebulzec. 

korufcia qveyanaSi mravalmxriv gavlenas axdens investorebze: pirveli, qveyanaSi iz-

rdeba biznesis keTebis xarjebi; meore, es qmnis iuridiuli pirebisTvis gaurkvevlobas, 

Tu licenziis miRebis procesSi erevian politikosebi an biurokratebi; mesame, koruf-

cia aqezebs Suamavals korufciuli qmedebebis Cadenisken; meoTxe, investorebi Sesa-

Zloa miecnen sisxlissamarTlebriv pasuxisgebaSi; mexuTe, beneficiarma qveyanam inves-

torebi SesaZlebelia Seiyvanos Sav siaSi da mravali sxva potenciuri qveyana, romlebic 

gamoaSkaravebulni iqnebian ukanono qmedebebis CadenaSi; meeqvse, investorma kompaniam 

savaraudoa ver SeZlos niWieri xalxis mozidva maspinZel saxelmwifoSi; meSvide, momx-

mareblis mimarT araeTikurma mopyrobam SeiZleba ziani miayenos brendis imijs da kom-

paniis reputacias axal maspinZel saxelmwifoSi; merve, korufcias SeuZlia ziani miay-

enos kompaniis imijs aseve Tavis saxelmwifoSi; mecxre, korufciam SeiZleba finansuri 

12 Krambia-Kapardi M., Corporate Fraud and CorrupƟon: A HolisƟc Approach to PrevenƟng Financial Crisis, Palgrave Mac-
millan, Cambridge, 2016, 30-31.
13 Ravi S.P., Does CorrupƟon in a Country Affect the Foreign Direct Investment? A Study of Rising Economic Super Pow-
ers China and India, Open Journal of Social Sciences, 3, 2015, 105, xelmisawvdomia: <hƩp://dx.doi.org/10.4236/
jss.2015.37017>, [09.01.2017].
14 Castro C., Nunes P., Does CorrupƟon Inhibit Foreign Direct Investment?, PolíƟca / Revista de Ciencia PolíƟca Vol. 51, №1, 
2013, 62, xelmisawvdomia: <hƩp://www.revistas.uchile.cl/index.php/RP/arƟcle/viewFile/27418/29062>, [22.01.2017].
15 Ravi S.P., Does CorrupƟon in a Country Affect the Foreign Direct Investment? A Study of Rising Economic Super Pow-
ers China and India, Open Journal of Social Sciences, 3, 2015, 102, xelmisawvdomia: <hƩp://dx.doi.org/10.4236/
jss.2015.37017>, [09.01.2017].
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zarali miayenos kompanias jarimebis saxiT, im SemTxvevaSic ki, Tu kompania ar aris aR-

iarebuli damnaSaved; meaTe, yvelaze safrTxis Semcvelia is faqti, rodesac korufcia 

Sewynarebulia raime formiT, miRebulia sazogadoebis mier da qceulia cxovrebis wesad.16 

miuxedavad zemoTqmulisa, rac ar unda gasakviri iyos, aRniSnaven, rom korufcias 

aqvs dadebiTi gavlena pirdapir ucxour investiciebze. magaliTad, qrTamis micemiT 

transnacionalur sawarmoebs SeuZliaT Seamciron dro biurokratiul dokumentebze 

samuSaod. agreTve, korufciis saSualebiT SesaZlebelia Semowmebebis Tavidan acile-

ba, gadasaxadebis Semcireba da mTavrobisgan subsidiis miRebac.17 araerT samecniero 

naSromSi aRniSnulia, rom korufcias aqvs dadebiTi efeqtic, magram amgvari azri gad-

aWarbebulad Cans iqidan gamomdinare, rom korufciis dadebiTi faqtoriT sargebloben 

mxolod Semsruleblebi, anu uSualod procesis monawileebi, da igi dakavSirebuli ar 

aris saboloo SedegTan. aseve, isic aRsaniSnia, rom korufcias romc hqondes `dadeb-

iTi~ gavlena saboloo Sedegze, magaliTad, pirdapiri ucxouri investiciis zrdaze, 

mainc SeuZlebelia movixsenioT es faqtori dadebiTad, radgan miRweuli Sedegi ara-

kanonieri qmedebebis saSualebiT aris Sesrulebuli, rac TavisTavad gamoricxavs ko-

rufciis pozitiur aspeqtSi Sefasebas.

4. saqarTvelos gza evrokavSirisken korufciis aRmosafxvrelad da misi 

Sedegebi sainvesticio garemoze

evrokavSirma Tavdapirvelad aiRo valdebuleba ekonomikuri danaSaulis winaaRmdeg sa-

brZolvelad ZiriTadad wevr saxelmwifoebSi.18 magram ukanaskneli wlebis ganmavloba-

Si, korufciis winaaRmdeg brZola ganviTarebad saxelmwifoebSi gaxda erT-erTi mTa-

vari prioriteti. aRsaniSnia is garemoeba, rom mWidro ekonomikuri kavSirebis Sedegad, 

ganviTarebuli qveynebi ufro metad dainteresdnen ganviTarebadi qveynebis daxmare-

biT.19 amis naTeli magaliTia 2014 wels saqarTvelos evrokavSirTan urTierTobis axal 

etapze gadasvla. 2014 wlis 27 ivniss xeli moewera, erTi mxriv, evrokavSirs da evropis 

atomuri energiis gaerTianebas da maT wevr saxelmwifoebs da, meore mxriv, saqarTve-

los Soris dadebuli asocirebis Sesaxeb SeTanxmebas, romlis ratificirebac saqarTve-

los parlamentma 2014 wlis 18 ivliss moaxdina. 2014 wlis 1 seqtembridan ZalaSi Sevida 

SeTanxmebis mniSvnelovani nawili, maT Soris Rrma da yovlismomcveli Tavisufali vaW-

robis sivrcis komponenti (Deep and Comprehenisve Free Trade Area). asocirebis SeTanxmeba, 

DCFTA-is CaTvliT emsaxureba adamianis uflebebis dacvis ganmtkicebas, demokratiis 

gaRrmavebas, met gamWvirvalobas, efeqtian mmarTvelobas, usafrTxoebisa da regio-

nuli TanamSromlobis ganmtkicebas, stabiluri makroekonomikuri garemos uzrunve-

lyofas, rac Tavis mxriv, uzrunvelyofs biznesgaremos Semdgom gaumjobesebasa da 

ekonomikuri zrdis xelSewyobas. Rrma da yovlismomcveli Tavisufali savaWro sivrcis 

Seqmna ki saqarTvelos SesaZleblobas miscems gazardos sainvesticio mimzidveloba da 

16 Ravi S.P., Does CorrupƟon in a Country Affect the Foreign Direct Investment? A Study of Rising Economic Super Pow-
ers China and India, Open Journal of Social Sciences, 3, 2015, 102, xelmisawvdomia: <hƩp://dx.doi.org/10.4236/
jss.2015.37017>, [09.01.2017].
17 Hilding Ohlsson M., Impact of CorrupƟon on FDI, A Cross _ Country Analysis, Jönköping, June 2007, 8, xelmisawvdomia: 

<hƩp://www.diva-portal.org/smash/get/diva2:611227/FULLTEXT01.pdf>, [10.02.2017].
18 Boullanger H., La Criminalité Économique en Europe, Presses Universitaires de France, Paris, 2002, 59.
19 Camspos E., Lien D., Pradhan S., CorrupƟon and Its ImplicaƟons for Investment, 11, xelmisawvdomia: <hƩp://www1.
worldbank.org/publicsector/anƟcorrupt/feb06course/corrupƟon%20Chp1.pdf>, [03.02.2017].
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moizidos eqsportze orientirebuli pirdapiri ucxouri investiciebi.20 

2003 wlis bolodan moyolebuli saqarTvelos axalma politikurma xelmZRvanelo-

bam mTeli rigi radikaluri antikorufciuli zoma miiRo. korufciis winaaRmdeg mimar-

Tul RonisZiebebsa da reformebs Soris iyo: 1. dausjelobis farTod gavrcelebu-

li SegrZnebis daZlevis mizniT korufciaSi mxilebuli pirebis sisxlissamarTlebrivi 

devna da dasja; 2. sajaro seqtoris metismetad gaberili bourokratiuli aparatis 

Semcireba, romelic korufciis mTavar wyaros warmoadgenda wina mTavrobis dros; 3. 

saxelmwifo Tanamdebobis pirebisa da sajaro moxeleebisaTvis xelfasebis gazrda, raTa 

isini Tavis sarCenad korufciul garigebebSi monawileobis cdunebis winaSe ar damd-

gariyvnen.21 asocirebis xelSekrulebaSi aRniSnulia, rom `mxareebi iTanamSromleben, 

raTa ganaviTaron, gaamyaron da gazardon demokratiuli institutebis... stabiluroba 

da efeqtianoba~. qveynis institutebis gaZliereba mniSvnelovani faqtoria korufciis 

aRmosafxvrelad, radgan saxelmwifos gaumjobesebuli institutebi amcireben inves-

ticiebis ganxorcielebis risks maRali maCveneblis mqone korufciis qveynebidan. drois 

gasvlasTan erTad ki, sainvesticio partnioroba xels Seuwyobs sagareo ekonomikuri 

institutebis gaZlierebas gaumjobesebuli biznespraqtikis, ukeTesi korporaciuli 

mmarTvelobisa da ukeTesi menejmentis xarisxis meSveobiT.22 

radgan mTavrobis mier gamocxadebili ekonomikuri zrdisa da ucxouri inves-

ticiebis mozidvis politikis mTavar dabrkolebad korufcia miiCneoda, mTavrobam am 

problemis mogvareba saxelmwifo maregulirebeli uwyebebisa da sxvadasxva komerci-

uli saqmianobisTvis dadgenili normebisa da licenziebis ricxvis SemcirebiT daiwyo. 

Semcirda agreTve gadasaxadebis raodenoba da gadasaxadebis ganakveTebi. am RonisZie-

bebis Sedegad saqarTveloSi moqmed sawarmoTa mxolod mcire nawili miiCnevda, rom 

`saqmis mosagvareblad~ qrTamis gadaxda iyo saWiro.23 2012 wels xelisuflebis cvli-

lebebis Semdeg daiwyo gamoZiebaTa seria, ris Semdegac korufciis braldeba wauyenes 

ramdenime yofil maRali rangis Tanamdebobis pirs. miuxedavad imisa, rom asocire-

bis xelSekrulebis mixedviT, saqarTvelos asocirebis xelSekrulebiT aqvs aRebuli 

valdebuleba stabiluri da efeqtiani kanonis uzenaesobis Sesaqmnelad da adamianis 

uflebaTa da fundamentur TavisuflebaTa pativiscemisaTvis xelSewyoba, samwuxarod, 

euTos demokratiuli institutebisa da adamianis uflebebis ofisis mier am pirTa sa-

samarTlo procesebze ganxorcielebulma monitoringma araerTi darRveva gamoavlina, 

romelTa gamoc warmoiSva eWvebi imasTan dakavSirebiT, mimdinareobda Tu ara es pro-

cesebi kanonis dacviT.24

saqarTvelos asocirebis xelSekrulebiT nakisr valdebulebaTa Soris erT-erTi 

umTavresia adamianis uflebaTa da fundametur TavisuflebaTa pativiscema. Sesabami-

sad, saqarTveloSi biznesmenebs unda hqondeT imis garantia, rom isini TavianT saqmia-

nobas ganaxorcieleben samarTlian garemoSi, yovelgvari zewolisa da Carevis gareSe. 

20  saqarTvelo da evrokavSiri _ 2014 wlis ekonomikuri tendenciebi da TanamSromloba, 4, xelmisaw-

vdomia: <hƩp://www.parliament.ge/ge/ajax/downloadFile/41118/EU-Georgia_2014_-_9>, [18.01.2017].
21 saqarTvelos erovnuli antikorufciuli sistemis Sefaseba 2015, saerTaSoriso gamWvirvaloba _ 

saqarTvelo, Tb., 2015, 25, xelmisawvdomia: <hƩps://www.transparency.ge/ge/post/report/sakartvelos-erovnu-
li-anƟkoruptsiuli-sistemis-shepaseba-2015>, [19.01.2017].>.
22 Belgibayeva A., Plekhanov A., Does CorrupƟon MaƩer for Sources of Foreign Direct Investment?, European Bank for 
ReconstrucƟon and Development, Working Paper No. 176, February 2015, 12, xelmisawvdomia: <hƩp://kangur.uek.
krakow.pl/bibl_ae_zasoby/siec_lokalna/Ebor/w176.pdf>.
23 Enterprise Surveys, Running a Business in Georgia, Enterprise Surveys Notes Series, 2009, 4.
24 Trial Monitoring Report Georgia, OSCE/ODIHR, Warsaw, 9 December, 2014.
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erovnuli antikorufciuli sistemis 2011 wlis angariSSi aRniSnuli iyo, rom saqarT-

velos kanonmdebloba biznesis saqmianobaSi mTavrobis gadametebuli Carevis damSveb 

debulebebs ar Seicavda. mewarmeebs ufleba hqondaT, moeTxovaT saxelmwifo orga-

noebis ukanono qmedebebis Sedegad miRebuli zianis anazRaureba. saxelmwifo orga-

noebis mier sawarmos saqmianobis Semowmebas specialuri kanoni aregulirebda da es 

procesi sasamarTlo zedamxedvelobas eqvemdebareboda. sasamarTlos nebarTva iyo 

saWiro agreTve aragegmiuri sagadasaxado inspeqtirebis SemTxvevaSic.25 erovnuli an-

tikorufciuli sistemis 2011 wlis angariSis gamoqveynebidan dRemde saqarTvelos bi-

znesis seqtorSi mdgomareoba umniSvnelod Seicvala. sakanonmdeblo baza biznesisTvis 

metwilad kvlavac xelsayrelia. kerZo kompaniebi praqtikaSi SedarebiT ufro damou-

kideblebi gaxdnen, radgan 2011 wlis Semdeg Semcirda maT saqmianobaSi mTavrobis ara-

jerovani Carevis SemTxvevebi. magram jer kidev aRiniSneba mniSvnelovani problemebi 

kompaniebis gamWvirvalobisa da angariSvaldebulebis TvalsazrisiT, magaliTad, ar ar-

sebobs saTanado meqanizmebi maTi beneficiari mesakuTreebis dasadgenad. saqarTvelos 

biznessubieqtebSi iSviaTia efeqtiani antikorufciuli programebi da RonisZiebebi. 

kerZo seqtori aqtiurad ar monawileobs mTavrobis antikorufciul politikaSi, xolo 

samoqalaqo sazogadoebasTan misi TanamSromlobis masStabi SezRudulia.

2004 wlidan moyolebuli, saqarTvelos mTavroba deregulaciasa da biznesisTvis 

administraciuli barierebis Semcirebis politikas axorcielebs. amis Sedegad komer-

ciuli sawarmoebis maregulirebeli normebi arsebiTad Seicvala da miRebul iqna ram-

denime axali kanoni. saqarTveloSi biznesis saqmianobis maregulirebeli ZiriTadi 

sakanonmdeblo normebi Tavmoyrilia kanonSi `mewarmeTa Sesaxeb~, sagadasaxado kodeqs-

sa da samoqalaqo kodeqsSi. biznes saqmianoba bevri sxva kanoniTac regulirdeba.26

erovnuli antikorufciuli sistemis angariSis mixedviT, saqarTvelos biznesisTvis 

xelsayreli sakanonmdeblo CarCo hqonda, rac `biznesis warmoebis simartivis~ msof-

lio bankis reitingSi saqarTvelosTvis miniWebul maRal qulaSic aisaxa. kanonmdeblo-

ba martiv procedurebs adgenda sawarmos gaxsnisa da daxurvis, qonebis registraciisa 

da nebarTvebis miRebis sferoebSi.27 marTalia is faqti, rom investiciisTvis gansaxor-

cielebeli procedurebi gamartivda, Tundac qveynis SesaniSnavi reforma iusticiis 

saxlis saxiT. magram, miuxedavad amisa, biznesisTvis mainc Seqmnilia xelovnuri bari-

erebi. samwuxarod, ukanaskneli periodis ganmavlobaSi swored aseTi xelovnuri bari-

erebi da gaumarTlebeli regulaciebi Seiqmna, romlebic investorebisTvis uaryofiTi 

gzavnilis matarebeli iyo. axali xelisuflebis erT-erTi damaxasiaTebeli Tviseba gax-

da mniSvnelovani sakanonmdeblo cvlilebebis gadavadeba, rac qveyanaSi stabiluri da 

prognozirebadi garemos Camoyalibebas aferxebs. 

ucxouri pirdapiri investiciis mosazidad aseve erT-erTi mniSvnelovani faqtoria 

biznes-saqmianobis gamWvirvaloba, rac aseve gamyarebulia asocirebis xelSekrulebis 

68-e muxliT, sadac aRniSnulia, rom `biznes-seqtorTan urTierTobisas mxareebma unda 

uzrunvelyon Sesabamisi kanonmdeblobisa da procedurebis gamWvirvaloba~. magram ro-

gor Sesruldeba aRniSnuli, rodesac saqarTveloSi moqmedi kompaniebis saqmianoba sru-

lad gamWvirvale ar aris?! erovnuli antikorufciuli sistemis angariSSi aRniSnuli 

25 saqarTvelos erovnuli antikorufciuli sistemis Sefaseba 2015, saerTaSoriso gamWvirvaloba _ 

saqarTvelo, Tb., 2015, 26, xelmisawvdomia: <hƩps://www.transparency.ge/ge/post/report/sakartvelos-erovnu-
li-anƟkoruptsiuli-sistemis-shepaseba-2015>, [19.01.2017].
26 iqve, 177-178.
27 Global CompeƟƟveness Report 2014-2015, World Economic Forum, Geneva, 2014, xelmisawvdomia: <hƩp://www3.
weforum.org/docs/WEF_GlobalCompeƟƟvenessReport_2014+15.pdf>, [11.01.2017].
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iyo, rom Tumca informacia registrirebuli kompaniebis Sesaxeb sajarod iyo xelmisaw-

vdomi da bankebi da safondo bazris sxva monawileebi kanonis moTxovnebidan gamomdin-

are angariSebs warudgenen erovnul banks, saqarTveloSi moqmedi zogierTi kompaniis 

sakuTrebis sakiTxi sakmarisad gamWvirvale ar iyo. es pirvel rigSi, ofSorul zonebSi 

daregistrirebull kompaniebs exeboda. erT-erTi eqspertis azriT, gaumWvirvaloba 

uaryofiT gavlenas axdens ucxoeli investorebis daintersebaze, investiciebi ganax-

orcielon qarTul sawarmoebSi. aseve, ar arsebobs efeqtiani meqanizmebi saqarTveloSi 

moqmedi kompaniebis saboloo beneficiari mesakuTreebis vinaobis dasadgenad. 

korufciis aRmosafxvrelad erT-erTi mTavari ganmsazRvreli kriteriumia antiko-

rufciuli kanonmdeblobis arseboba. saqarTvelos kanonmdebloba saTanado debulebebs 

Seicavda sawarmoebSi da sawarmoebs Soris urTierTobebSi arsebuli korufciisa da 

korporatiuli pasuxismgeblobis mxriv da garkveul, Tumca SezRudul, wesebs adgenda 

kerZo seqtorSi interesTa SeuTavseblobis sferoSi. meqrTameoba kerZo seqtorSi sisx-

lis samarTlis kodeqsiT isjeboda, romelic iuridiuli pirebis sisxlissamarTlebriv 

pasuxismgeblobasac gansazRvravda. kanonmdebloba ramdenime zogad normas Seicavda 

kompaniebis xelmZRvanelTa keTilsindisierebis kuTxiT da savaldebulo antikorufci-

ul wesebs adgenda safondo birJaze movaWre kompaniebisTvis. amave dros, ar arsebob-

da saerTo qcevis kodeqsi biznesseqtorisTvis `saerTaSoriso safinanso korporaciis~ 

(IFC) mier Catarebulma kvlevam aCvena, rom kompaniebis mxolod 16%-s hqonda interesTa 

SeuTavseblobis sakiTxebis maregulirebeli eTikis Sida kodeqsi. mamxilebelTa dacvis 

normebi seqtoris TanamSromlebze ar vrceldeboda.

rac Seexeba, biznesseqtoris keTilsindisierebis sakiTxs, am mxriv mdgomareoba mniS-

vnelovnad ar gaumjobesebula. ar Seqmnila biznesseqtorisTvis saerTo qcevis kode-

qsi. `ekonomikuri TanamSromlobisa da ganviTarebis organizaciis~ (OECD) aRmosavleT 

evropisa da centraluri aziis antikorufciuli qselis monitoringis mesame angariSSi 

xazgasmulia, rom gamokiTxul saxelmwifo moxeleebs korufciul qmedebebSi mxilebu-

li kompaniebis mmarTvelTa pasuxismgeblobis ganmsazRvreli debulebebi arasakmari-

sad miaCniaT.28 marTalia, mamxilebelTa dacvis kanonmdebloba zogadad gaumjobes-

da, Tumca saqarTvelos kanonmdebloba, kerZod kanoni `sajaro samsaxurSi interesTa 

SeuTavseblobisa da korufciis Sesaxeb~ kvlav sajaro mosamsaxureebzea fokusirebuli 

da kerZo seqtorSi dasaqmebul pirebs ar exeba. es ukanaskneli ki ar modis asocire-

bis xelSekrulebis debulebasTan, romlis mixedviT, saqarTvelo iRebs valdebulebas 

korufciis winaaRmdeg sabrZolvelad, rogorc kerZo, ise sajaro seqtorSi. mxolod 

sajaro seqtorSi korufciis winaaRmdeg brZola TavisTavad ar aris sakmarisi, radgan 

kerZo da sajaro seqtorebi Tanaarseboben da erTSi korufciis arseboba gamoiwvevs mis 

gavrcelebas meore seqtorSi.

 amasTan, korporatiuli eTikis mxriv qveyanaSi arsebuli problemebi aisaxa saqarT-

velos reitingze `globaluri konkurentunarianobis angariSSi~. kerZo seqtoris mamx-

ileblebi praqtikaSi arasakmarisad iyvnen daculni da ar arsebobda korufciaSi mxile-

buli kompaniebis Savi sia. ekonomikuri TanamSromlobisa da ganviTarebis organizaciis 

aRmosavleT evropisa da centraluri aziis antikorufciuli qselis monitoringis mes-

ame angariSis mixedviT, zogierT kompaniaSi ucxoeli investorebis da saerTaSoriso sa-

finanso institutebis moTxovniT Sesabamisobis programebis SemuSaveba xdeba. am mxriv, 

28 saqarTvelos erovnuli antikorufciuli sistemis Sefaseba 2015, saerTaSoriso gamWvirvaloba _ 

saqarTvelo, Tb., 2015, 187, xelmisawvdomia: <hƩps://www.transparency.ge/ge/post/report/sakartvelos-erovnu-
li-anƟkoruptsiuli-sistemis-shepaseba-2015>, [19.01.2017].
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gamoirCevian saerTaSoriso kompaniebis Svilobili kompaniebi. Tumca, es programebi 

mainc gamonakliss warmoadgens zogadi tendenciidan da kvlavac sustia antikorufci-

uli meqanizmebi saxelmwifo sakuTrebaSi arsebul sawarmoebSi.29

saqarTvelo-evrokavSiris asocirebis Sesaxeb SeTanxmebaSi korufciisadmi miZRvnil 

TavSi agreTve aRniSnulia, rom `mxareebi iTanamSromleben, raTa ganaviTaron, gaam-

yaron da gazardon demokratiuli institutebisa da kanonis uzenaesobis stabiluroba 

da efeqtianoba; xeli Seuwyon adamianis uflebaTa da fundamentur TavisuflebaTa pa-

tiviscemas; ganagrZon progresi sasamarTlo da samarTlebrivi reformis kuTxiT, raTa 

garantirebul iqnes sasamarTlos damoukidebloba, gaZlierdes misi administraciuli 

SesaZlebloba da uzrunvelyofil iqnas samarTaldamcav organoTa miukerZoebloba da 

efeqtianoba~. erovnuli antikorufciuli sistemis 2011 wlis angariSSi miTiTebuli 

iyo, rom biznesis damoukideblobis damcveli samarTlebrivi debulebebi praqtika-

Si yovelTvis qmediTad ar gamoiyeneboda, ris mTavar mizezadac sasamarTlo xelisu-

flebis arasakmarisi damoukidebloba saxeldeboda.30 sasamarTlo xelisuflebisadmi 

undobloba ki uaryofiTad moqmedebs sainvesticio garemoze, radgan ucxoeli investo-

ri rodesac apirebs ucxo qveyanaSi investiciis ganxorcielebas, is fiqrobs aramxolod 

xelsayrel sainvesticio garemosa da biznesis dawyebis simartiveze, aramed misi ufle-

bebis darRvevis SemTxvevaSi, maTi dacvis Sesabamisad garantirebuli meqanizmebis ar-

sebobaze. magram qveyanaSi, sadac ar arsebobs sando sasamarTlo xelisufleba, cxadia, 

investori gulgrilad ganewyoba am Tu im qveyanaSi investiciis ganxorcielebisadmi, 

radgan qveyanaSi sadac ar arsebobs darRveuli uflebebis dacvis Sesabamisi meqanizme-

bi, maRalia albaToba imisa, rom potenciuri investori dakargavs interess amgvari 

sistemis mqone qveynis mimarT. is garemoeba, rom saarCevno kampaniis periodSi opozici-

uri partiebi biznesisgan Semowirulobebs TiTqmis ar iRebdnen (mmarTveli ̀ nacionalu-

ri moZraobis~ misamarTiT ganxorcielebuli uxvi Semowirulobebis fonze) mewarmeebis 

mxridan xelisuflebis mimarT SesaZlo SiSis gamoxatulebad aRiqmeboda. amave dros, 

rigi damoukidebeli mediaorganizaciis mflobelebi acxadebdnen, rom xelisuflebam 

reklamis damkveTebs maTTan reklamis ganTavsebaze uari aTqmevina. sagadasaxado or-

ganoebi bizness metismetad `mkacrad~ epyrobodnen da kompaniebi arasakmarisad iyvnen 

daculebi sasamarTlo xelisuflebis mxridanac. ismoda braldebebi, rom mTavroba 

arapirdapir monawileobda rigi msxvili sawarmos mesakuTris cvlilebaSi da gavlenas 

axdenda am procesis Sedegze sasamarTlo xelisuflebaze da sagadasaxado organoebze 

kontrolis saSualebiT. 2011 wlis Semdeg sasamarTlos damoukideblobis xarisxis am-

aRlebam biznesis pirobebi gaaumjobesa. `globaluri konkurentunarianobis indeqsSi~ 

sasamarTlo xelisuflebis damoukideblobis TvalsazrisiT saqarTvelos 65-e adgili 

ukavia (2011 wels ki 104-e pozicia ekava).31 

erT-erTma gamokiTxulma eqspertma aRniSna, rom 2011 wlis Semdeg gaumjobeseba 

aRiniSneba biznesTan dakavSirebuli saqmeebis ganxilvis TvalsazrisiT. rac Seexeba 

saxelmwifos gavlenas biznesseqtorze, aRar aRiniSneba sawarmoebis saqmianobaSi xe-

lisuflebis Carevis praqtika, magaliTad, qonebis ukanonod CamorTmeva da kompaniaTa 

29 Global CompeƟƟveness Report 2014-2015, World Economic Forum, Geneva, 2014, xelmisawvdomia: <hƩp://www3.
weforum.org/docs/WEF_GlobalCompeƟƟvenessReport_2014+15.pdf>, [11.01.2017].
30 iqve.

31 saqarTvelos erovnuli antikorufciuli sistemis Sefaseba 2015, saerTaSoriso gamWvirvaloba 

_ saqarTvelo, Tb., 2015, 181-182, xelmisawvdomia: <hƩps://www.transparency.ge/ge/post/report/sakartve-
los-erovnuli-anƟkoruptsiuli-sistemis-shepaseba-2015>, [19.01.2017].
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mesakuTreebis politikurad motivirebuli cvlilebebi. Tumca, jer kidev arsebobs 

kiTxvis niSnebi sagadasaxado organoebis mier uflebamosilebebis gadametebis SesaZlo 

SemTxvevebTan dakavSirebiT. 2014 wlis TebervalSi finansTa saministros sagamoZiebo 

samsaxurma gadasaxadebisgan savaraudod Tavis aridebis faqtze Semowmeba daiwyo saqa-

rTvelos kavSirgabmulobis wamyvan kompania `jeoselSi~. am SemTxvevis gamo gamoiTqva 

SiSi, rom Semowmeba politikurad motivirebuli SeiZleboda yofiliyo, radgan `jeose-

li~ monawileobda iniciativaSi, romlis mizani sakanonmdeblo cvlilebebi iyo samar-

Taldamcavi organoebis mier faruli mosmenebis gamoyenebaze SezRudvebis dawesebis 

mizniT. msgavsi SiSi gaCnda televiziebisa da maTi programebis reitingebis gazomviT 

dakavebuli damoukidebeli kompania TV MR GE-is sagadasaxado Semowmebis gamoc. aSS-is 

vaWrobis departamenti kvlavac afrTxilebs investorebs, rom saqarTveloSi `biuro-

kratebi da sasamarTloebi kanonebsa da regulaciebs araerTgvarovnad da TviTneburad 

ganmartaven da aRasruleben, gansakuTrebiT sagadasado da sabaJo sferoebSi~.32 arada 

asocirebis SeTanxmebiT gaTvaliswinebulia, rom `evrokavSirisa da saqarTvelos or-

ganoebi miiReben nebismier saTanado zomas nebismieri aqtiuri Tu pasiuri korufci-

is praqtikis aRmofxvrisa da interesTa konfliqtis gamoricxvis mizniT evrokavSiris 

dafinansebis gamoyenebasTan dakavSirebuli procedurebis nebismier etapze~. qveya-

na, romelic miiswrafvis evrokavSirisken da romelsac surs miuaxlovdes dasavle-

Tis qveynebis standartebs, amgvari SemTxveva ar unda arsebobdes da imeds vitoveb, 

rom asocirebis xelSekrulebiT gaTvaliswinebuli regulireba erT-erTi mTavari dam-

abrkolebeli garemoeba iqneba arakanonieri qmedebis Cadenisgan. 

bolos unda aRiniSnos, rom sainvesticio biujetSi gavrcelebuli korufcia aramx-

olod amcirebs mogebis raodenobas axali investiciis gansaxorcieleblad, aramed es 

agreTve gavlenas axdens mogebis raodenobis miRebaze ukve arsebuli infrastruqturi-

danac. mizezi ramdenimea: pirveli, arsebuli infrastruqtura `dabinZurebulia~ adre 

ganxorcielebuli investiciebis gamo, romlebic korufciis gavleniT aris miRebuli; 

meore, didi raodenobiT xarjebi kapitalur proeqtebze Seamcirebs fulad saxsrebs 

ufro metad sasargeblo danaxarjebze; mesame, korufciis maRali maCveneblis SemTx-

vevaSi, eqspluatacia qveynis fizikur infrastruqturaze SesaZloa ganzrax Semcirdes. 

Sedegad, zogierTi infrastruqtura, rogoricaa gzebi, daingreva arsebiTad da Seiqmne-

ba maTi ganaxlebis saWiroeba, rac saSualebas aZlevs zogi maRali donis oficialur 

pirebs, rom amoiRon gadasaxadebi sxva kompaniebisgan, romlebic aiReben TavianT Tavze 

proeqtis ganxorcielebas.33

 
5. saqarTveloSi arsebuli sainvesticio garemo korufciasTan 

mimarTebiT da samomavlo perspeqtivebi asocirebis xelSekrulebis 

farglebSi

msoflio bankis jgufis wevris, saerTaSoriso safinanso korporaciis (IFC) kvlevis 

Tanaxmad, kerZo kompaniebis umravlesoba kmayofilia arsebuli samewarmeo garemoTi. 

saqarTveloSi IFC-is sainvesticio garemos gaumjobesebis proeqtis mier Catarebuli 

sainvesticio garemos kvlevis farglebSi 2015 wlis bolos 800-ze meti mcire, saSualo 

da didi adgilobrivi da saerTaSoriso kompania gamoikiTxa. kvlevis mizania daexmaros 

32 nebieriZe d., korufciis qrestomaTia, xelmisawvdomia:  <hƩp://iveria.biz/1649--.html>, [17.01.2017].
33 Tanzi V., Davoodi H., CorrupƟon, Public Investment and Growth, IMF Working Paper WP/97/139, InternaƟonal Monetary 
Fund, October 1997, 7, xelmisawvdomia: <hƩps://www.imf.org/external/pubs/Ō/wp/wp97139.pdf>, [07.02.2017].
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mTavrobas gamoavlinos is sakiTxebi, romelTa gadawyveta sainvesticio garemos kidev 

ufro gaumjobesebas da, Sedegad, ekonomikur zrdas Seuwyobs xels. 

kvlevis Tanaxmad, qarTveli eqsportiorebis naxevarze naklebia informirebuli 

evrokavSirTan Rrma da yovlismomcveli Tavisufali vaWrobis xelSekrulebis (DCFTA) 
sargeblis Sesaxeb, rac miuTiTebs farTomasStabiani sainformacio kampaniis Catarebis 

saWiroebaze. respodentTa azriT, mTavrobam aseve unda gaagrZelos infrastruqturis 

ganviTareba da Seqmnas ufro metad konkurentuli garemo biznesis ganviTarebis xe-

lSewyobis mizniT.34 

2014 wlis 17 ivniss, saqarTvelos mTavrobam qveynis socialur-ekonomikuri gan-

viTarebis strategia _ „saqarTvelo 2020“ daamtkica. strategiaSi asaxulia is meqa-

nizmebi, romlebmac unda uzrunvelyon qveyanaSi yovlismomcveli ekonomikuri zrda. 

dokumentSi xazgasmulia saqarTvelos mTavrobis mier ekonomikis zrdis xelSewyoba-

ze, risi miRwevac SeuZlebelia korufciis aRmofxris gareSe. strategiis erT-erTi 

prioritetuli mimarTulebaa kerZo seqtoris konkurentunarianobis amaRleba. kerZo 

seqtoris konkurentunarianobis zrdis misaRwevad erT-erT prioritetul mimarTule-

bas warmoadgens sainvesticio da biznesgaremos gaumjobeseba. sainvesticio da biznes 

garemos gaumjobesebis mizniT saqarTvelos mTavroba gegmavs sakanonmdeblo da insti-

tuciuri cvlilebebis ganxorcielebas, sasamarTlo sistemis gaZlierebis xelSewyobas, 

sakuTrebis uflebis garantirebul dacvas, kerZo 10 seqtoris ganviTarebisa da ucxou-

ri investiciebis mozidvis mastimulirebeli sagadasaxado politikis gatarebas, sabaJo 

kanonmdeblobis evrokavSiris kanonmdeblobasTan daaxloebasa da gadasaxadebis admin-

istrirebis gamartivebas. aRniSnuli prioritetuli mimarTulebiT gansaxorcielebeli 

politika moicavs sakuTrebis uflebis dacvis gaZlierebas, mewarmeobis ganviTarebis 

saxelmwifo mxardaWeras (biznes seqtoris informireba saqarTvelosa da evrokavSirs 

Soris asocirebis SeTanxmebiT gaTvaliswinebul gansaxorcielebel RonisZiebebTan da-

kavSirebiT, mcire da saSualo biznesis mxardaWeris efeqtiani meqanizmebis Seqmna, same-

warmeo unarebis ganviTareba), komerciuli davis efeqtianad gadawyvetis meqanizmebis 

gaZlierebas (sasamarTloebis kompetenciisa da SesaZleblobebis gaumjobeseba komer-

ciuli davis gadawyvetis kuTxiT, davis gadawyvetis alternatiuli meqanizmis _ arbi-

traJis ganviTareba), sainvesticio kanonmdeblobis daxvewas, Tavisufali konkurenci-

is sakanonmdeblo da instituciuri meqanizmebis gaumjobesebas (saukeTeso evropuli 

praqtikis danergva, sasamarTlos Semdgomi gaZliereba konkurenciasTan dakavSirebul 

sakiTxebze), gadaxdisuunarobisa da biznesis daxurvis meqanizmebis srulyofas (bizne-

sis daxurvasTan dakavSirebuli kanonmdeblobis da aRsrulebis meqanizmebis daxvewa, 

kreditorTa moTxovnis dakmayofilebis donis asamaRleblad kanonmdeblobisa da aR-

srulebis Sesabamisi meqanizmebis gaumjobeseba), saxelmwifo momsaxurebis gaumjobesebas 

da sajaro mmarTvelobis gamWirvalobis zrdas (eleqtronuli momsaxurebis ganviTare-

ba, eleqtronuli mmarTvelobis sistemis gafarToeba, sajaro informaciaze xelmi-

sawvdomobis gazrda, saxelmwifosa da bizness Soris dialogis gaRrmaveba), moqnili 

regulirebis uzrunvelyofas (regulirebis gavlenis Sefasebis (RIA) sistemis daxvewa).35

yovelive zemoT aRniSnulis efeqturad da samarTlianad ganxorcielebis SemTx-

34 barbaqaZe T., IFC-is kvlevis Tanaxmad, mewarmeTa azriT korufcia saqarTveloSi TiTqmis nulovan 

donezea, xelmisawvdomia: <hƩp://ifcextapps.ifc.org/IFCExt%5CPressroom%5CIFCPressRoom.nsf%5C0%5CAE6ABE-
90A601B1C585257FE30033E842>, [27.01.2017].
35 saqarTvelo da evrokavSiri _ 2014 wlis ekonomikuri tendenciebi da TanamSromloba, 9-10, xelmi-

sawvdomia: <hƩp://www.parliament.ge/ge/ajax/downloadFile/41118/EU-Georgia_2014_-_9>, [18.01.2017].
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vevaSi, es yvelaferi dadebiTad aisaxeba rogorc antikorufciul saqmianobaze, ise 

pirdapiri investiciebis zrdaze, rac pirdapir kavSirSia qveynis ekonomikuri maCvene-

blis zrdasTan. 

6. daskvna

korufcia yovelTvis arsebobda sazogadoebaSi sxvadasxva formiT,36 rac damangrevelia 

ara mxolod qveynis ekonomikuri ganviTarebisaTvis, aramed saxelmwifo reputaciisT-

vis saerTaSoriso asparezze. gansakuTrebiT, qveynisTvis romelic miiswrafvis evroka-

vSirisken da surs gaxdes dasavluri faseulobebis gamziarebeli. 

friad misasalmebelia is faqti, rom saqarTvelos xelisufleba ibrZvis korufciis 

winaaRmdeg (magaliTad, Seqmnilia saqarTvelos iusticiis saministroSi antikorufci-

uli sabWo, romlis erT-erTi mTavari prioritetia marTlmsajulebis srulyofa da 

korufciis prevencia), magram mimaCnia, rom, upirveles yovlisa, asamaRlebelia sazo-

gadoebis Segneba korufciasTan mimarTebiT. korufciasTan dakavSirebiT aucilebelia 

informaciis miwodeba rigiTi moqalaqeebisTvis, radgan korufciam sazogadoebis nebi-

smier fenaSi SeiZleba iCinos Tavi da patiosani moqalaqe korufciis msxverpli gaxados. 

`endemuri korufcia ki angrevs adamianis Rirsebisa da politikuri Tanasworuflebia-

nobis fundamentur faseulobebs. korufcia gamoricxavs adamianis uflebebis arsebo-

bis, adamianuri Rirsebisa da Tanasworobis garantias~.37 aseve saxelmwifos waxalisebiT 

kerZo organizaciebSi unda SemuSavdes antikorufciuli programebi. mxolod sajaro 

seqtorSi korufciis winaaRdeg brZola TavisTavad sakmarisi ar aris, radgan kerZo da 

sajaro seqtorebi Tanaarseboben. es sakiTxi gansakuTrebiT mniSvnelovania, rodesac 

korufciis gavlena investiciebTan mimarTebiT ganixileba, radgan ucxoel investors 

investiciis ganxorcielebisas beneficiar saxelmwifoSi kavSiri ar aqvs mxolod saxel-

mwifo uwyebebTan. magaliTad, im SemTxvevaSi, Tu ucxoeli investori xdeba romelime 

adgilobrivi kompaniis aqciebis mewile. agreTve, erT-erTi umTavresia, rom amoiZirk-

vos maRalCinosnebis doneze korufcia, radgan rodesac investori iRebs informacias, 

rom qveynis mmarTveli pirebi CarTulni arian korufciul saqmianobaSi, Sesabamisad, 

didia albaToba imisa, rom potenciuri investori, romelic xedavs, rom saxelmwifo 

doneze arsebobs korufcia, mas uCndeba safuZvliani eWvi, rom misi investiciac da 

uflebebi ar iqneba daculi da Tavs aaridebs amgvari viTarebis mqone qveyanaSi inves-

ticiis ganxorcielebas.

korufcia yvela drois senia, igi arsebobs sxvadasxva xarisxiT, rogorc ganvi-

Tarebul ise ganviTarebad saxelmwifoebSi, magram gansakuTrebiT saqarTvelo, sadac 

korufcia Zireulad iyo fesvgadgmuli mravali wlis ganmavlobaSi, gansakuTrebuli 

sifrTxiliT unda moekidos am sakiTxs da aqtiurad ibrZolos mis dasamarcxeblad. 

gansakuTrebiT maSin, roca qveyanam aw ukve oficialurad daadastura evrokavSirisken 

daaxloebis survili da amis gansaxorcieleblad ikisra Sesabamisi valdebulebebi aso-

cirebis xelSekrulebiT. 

korufcia uaryofiTad moqmedebs qveynis ekonomikaze. nebismieri qveynis ekonomi-

kuri ganviTarebis erT-erTi mTavari safuZveli investiciebia. iseTi mcire ganviTare-

badi qveynisTvis ki, rogoric saqarTveloa, gansakuTrebiT mniSvnelovania pirdapiri 

ucxouri investiciebis mozidva, radgan Sida investiciebi, rogorc wesi, deficituria.

36 Dreher A., Kotsogiannis C., McCorriston S., Handbook on the Shadow Economy, The Impact of InsƟtuƟons on the Shadow 
Economy, A Latent Variables Approach, Edward Elgar, Cheltenham, UK, 2011, 443.
37 Dobovšek B., Financial Crimes: Rule of Law versus Financial Crime, CRC Press, London, New York, 2012, 165. 
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Standard of Safeguarding of Employees’ Rights in the Event of Transfers of Undertakings 
According to the EU Law - Challenge of Georgian Labour Law

Abstract

The ArƟcle explores employee protecƟon standards, basic obligaƟons of employers and employee rights 
sƟpulated under the DirecƟve 2001/23/EC of 12 March 2001 of Council of Europe on the approximaƟon of 
the laws of the Member States relaƟng to the safeguarding of employees' rights in the event of transfers 
of undertakings, businesses or parts of undertakings or businesses.

The arƟcle is based on the comparaƟve legal analysis of legislaƟon and prevailing court pracƟce of the 
European Union on the case law of the Court of JusƟce of European Union and EU member States.

According to the ArƟcle 354 of the AssociaƟon Agreement between EU and Georgia, Georgia under-
took the responsibility to ensure and provide an approximaƟon of the naƟonal legislaƟon to the legislaƟon 
and internaƟonal legal instruments of EU that regulate "employment, social policy and equal opportuni-
Ɵes", including European Council DirecƟve 2001/23/EC of 12 March 2001. Therefore, there is not much 
Ɵme leŌ for Georgia to fulfill the obligaƟon and in the process of approximaƟon of Georgian legislaƟon 
with the EU one it is important to analyze and share experience of the EU.

With the development of the Georgian market economy, merger of companies, asset transfers and 
other corporate transacƟons have become more frequent, causing one enƟty to be subsƟtuted by another. 
However, current Georgian legislaƟon neither regulates nor protects employee rights during such transac-
Ɵons which make it imminent to implement the menƟoned DirecƟve.

To implement the DirecƟve correctly in a proper manner that will provide proper protecƟon of em-
ployee rights and then court to carry out proper enforcement, it is essenƟal to analyze and share prevailing 
court pracƟces of the Court of JusƟce of the European Union and Member States of the EU.

The first secƟon of the ArƟcle describes draŌing history of the DirecƟve. The first version of the Di-
recƟve was adopted on 14 February 1977 which had posiƟve assessment; However, there was issues not 
regulated under the DirecƟve related transfer of bankrupt companies, thus the DirecƟve 98/50/EC was 
adopted on 29 June 1998, amending DirecƟve 77/187/EEC on the approximaƟon of the laws of the Mem-
ber States relaƟng to the safeguarding of employees' rights in the event of transfers of undertakings, busi-
nesses or parts of the businesses. The DirecƟve reflected case law of CJEU. On 12 March 2001 European 
Council adopted DirecƟve 2001/23/EC which consolidated and replaced both DirecƟves 98/50/EC and 
77/187/EEC.
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1. Sesavali

saqarTvelos saxelmwifom 2014 wels didi nabiji gadadga evrointegraciisken, rodesac 

gaformda asocirebis Sesaxeb SeTanxmeba, erTis mxriv, saqarTvelosa da meore mxriv, ev-

rokavSirs, evropis atomuri energiis gaerTianebasa da maT wevr saxelmwifoebs Soris.1 

evrogaerTianebasTan daaxloeba Tavis TavSi gulisxmobs sakanonmdeblo bazis daaxloe-

bas da qarTuli kanonmdeblobis evrokavSiris samarTalTan SesabamisobaSi moyvanas. am 

mimarTulebiT, asocirebis Sesaxeb SeTanxmebiT saqarTvelos saxelmwifom ikisra mTeli 

rigi valdebulebebi, maT Soris, Sromis samarTlis sferoSi. asocirebis Sesaxeb SeTanx-

mebis 354-e muxlis Tanaxmad, saqarTvelom ikisra valdebuleba uzrunvelyos erovnu-

li kanonmdeblobis daaxloeba evrokavSiris sakanonmdeblo aqtebTan da saerTaSoriso 

samarTlebriv instrumentebTan, romelic aregulirebs `dasaqmebas, socialur politi-

kas da Tanabar SesaZleblobebs~, maT Soris evrosabWos 2001 wlis 12 martis 2001/23/EC 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis samar-

Tlis sadoqtoro saganmanaTleblo programis me-6 semestris doqtoranti kerZo samarTlis mimar-

TulebiT; Tsu-is iuridiuli fakultetis mowveuli leqtori; iuridiuli kompania `jei end Ti qon-

salTingis~ ufrosi iuristi.

1 xelmisawvdomia: <www.matsne.gov.ge/ka/document/view/2496959>, [01.05.2018]. naSromSi moixsenieba, ro-

gorc “asocirebis Sesaxeb SeTanxmeba”.
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direqtivis `sawarmoebisa da biznesebis sruli an nawilobrivi gasxvisebis SemTxvevaSi 

dasaqmebulTa uflebebis dacvasTan dakavSirebiT wevr saxelmwifoTa kanonebis daax-

loebis Taobaze.~2 asocirebis Sesaxeb SeTanxmebis Tanaxmad, saqarTvelom aRniSnuli 

valdebulebis Sesruleba unda uzrunvelyos 5 wlis vadaSi SeTanxmebis ZalSi Sesvli-

dan, 2016 wlis 01 ivlisidan. 

saqarTveloSi sabazo ekonomikis ganviTarebasTan erTad, gaxSirda SemTxvevebi, 

rodesac xdeba sawarmoTa Serwyma (mierTeba),3 aqtivebis gadacema da sxva samewarmeo 

samarTlebrivi tranzaqciebi, rac iwvevs erTi samewarmeo subieqtis mier meoris Canacv-

lebas. magaliTad, rogorc es moxda ss `Tibisi banksa~ da ss `respublika banks~, Sps 

`magTikomsa~ da Sps `kavkasus onlains~, aseve `visol jgufs~ da `karfurs~ Soris ganx-

orcielebuli tranzaqciebisas. saqarTveloSi dRes arsebuli normatiuli regulireba 

ar awesrigebs dasaqmebulTa uflebebs msgavsi tranzaqciebis ganxorcielebisas, rac 

wina planze wamowevs direqtivis drouli implementaciis sakiTxs qarTul samarTle-

briv sivrceSi. 

statiis mizans warmoadgens, warmoaCinos qarTuli Sromis samarTlis gamowvevebi 

direqtivasTan daaxloebis gzaze, direqtivis mizani, direqtiviT dadgenili dasaqme-

bulis dacvis standarti da masTan dakavSirebuli sakiTxebi, romlebic mniSvnelovania 

direqtivis marTebuli implementaciisaTvis qarTul realobaSi.

naSromi efuZneba evrokavSirisa da misi wevri saxelmwifoebis sakanonmdeblo aqtebi-

sa da sasamarTlo praqtikis SedarebiT-samarTlebriv analizs, metwilad evrokavSiris 

marTlmsajulebis sasamarTlos precedentuli samarTlis analizs.

statiaSi ganxiluli iqneba direqtivis mizani da gamoyenebis sfero, dasaqmebulis 

dacvis standarti, damsaqmebelTa ZiriTadi valdebulebebi da dasaqmebulTa uflebebi, 

risi regulirebis valdebulebac nakisri aqvs saqarTvelos. 

2. direqtivis SemuSavebis istoria

dasaqmebulTa SromiTi uflebebis dacva sawarmoebisa da biznesebis sruli an nawilo-

brivi gasxvisebis dros ukavSirdeba evrosabWos 1977 wlis 14 Tebervals SemuSavebul 

77/187/EEC direqtivas _ `sawarmoebisa da biznesebis sruli an nawilobrivi gasxvise-

bis SemTxvevaSi dasaqmebulTa uflebebis dacvasTan dakavSirebiT wevr saxelmwifoTa 

kanonebis daaxloebis Taobaze,4 romlis mizanic iyo daecva dasaqmebulTa interese-

bi da damsaqmeblis cvlilebas ar gamoewvia maTi arsebiTi uflebebisa da privile-

giebis dakargva.5 evropis wevr qveynebSi industriul ganviTarebasTan erTad gaxSirda 

korporaciebis Serwymis, sawarmoebis gadacemis, kompaniebis e.w. mtruli dauflebis 

(Takeover) praqtika, rac, Tavis mxriv zegavlenas axdenda dasaqmebulTa interesebze, 

2 xelmisawvdomia: <www.eurlex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32001L0023&from=HR>, [01.05. 
2018]. naSromSi moixsenieba, rogorc `direqtiva~.

3 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 144.1(b) muxlis Tanaxmad, arsebobs Serwymis ori forma: 

gaerTianeba da mierTeba.

4 Council DirecƟve of 14 February 1977 on the ApproximaƟon of the Laws of the Member States RelaƟng to the Safeguard-
ing of Employees’ Rights in the Event of Transfers of Undertakings, Businesses or Parts of Businesses (77/187/EEC), xel-

misawvdomia: <hƩp://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31977L0187&from=EN>, [01.05.2018].
5 Proposal for a DirecƟve on the HarmonisaƟon of the LegislaƟon of Member States on the RetenƟon of the Rights and 
Advantages of Employees in the Case of Mergers, Takeovers and AmalgamaƟons, COM (74) 351, 3. xelmisawvdomia: 
<hƩp://ec.europa.eu/social/main.jsp?catId=706&langId=en&intPageId=208>, [01.05.2018].
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ramac ganapiroba direqtivis SemuSaveba.6 im periodSi, aRniSnuli direqtivis miReba 

erTmniSvnelovnad dadebiTad iqna Sefasebuli, kerZod, evrokavSiris komisiis Sefase-

biT `direqtivam daamtkica, rom aris dasaqmebulTa uflebebis dacvis Seufasebeli 

instrumenti korporaciuli reorganizaciis dros~.7 Tumca, direqtiva ar iyo unaklo 

da arsebobda garkveuli sakiTxebi, romelTa gaTvaliswinebac direqtivis SemuSavebis 

pirvel etapze ar moxda. direqtiva ar awesrigebda dasaqmebulTa SromiTi uflebebis 

sakiTxebs, rodesac xorcieldeboda iseTi kompaniebis gasxviseba/gadacema, romelTac 

hqondaT finansuri siZneleebi da iyvnen gadaxdisuunaro, aseve transnacionalur kor-

poraciul reorganizaciasTan dakavSirebul sakiTxebs,8 ramac ganapiroba damatebiTi 

direqtivis SemuSavebis aucilebloba da 1998 wlis 29 ivniss evrosabWos mier miRebul 

iqna 98/50/EC direqtiva9 77/187/EEC direqtivaSi cvlilebebis/damatebebis Setanis Tao-

baze, romelSic garda zemoaRniSnuli sakiTxebisa, asaxul da gaTvaliswinebul iqna 

evropis marTlmsajulebis sasamarTlos (CJEU) mier dadgenili sasamarTlo praqtika.10

Tumca, 1998 wels miRebuli direqtiviT evrosabWos mier sakanonmdeblo reguli-

rebis procesi am mimarTulebiT ar dasrulebula da 2001 wlis 12 marts miRebul iqna 

kidev erTi direqtiva 2001/23/EC `sawarmoebisa da biznesebis sruli an nawilobrivi 

gasxvisebis SemTxvevaSi dasaqmebulTa uflebebis dacvasTan dakavSirebiT wevr saxelm-

wifoTa kanonebis daaxloebis Taobaze~,11 romelic dRemde ZalaSia da romliTac moxda 

manamde arsebuli direqtivebis 77/187/EEC da 98/50/EC gaerTianeba da Canacvleba.12 2001 

wels axali direqtivis miRebis miznad dasaxelebul iqna evrokavSiris politika kanon-

mdeblobis kodifikaciis mimarTulebiT, 2001 wels miRebuli direqtiviT erT aqtSi 

gaerTianebuliyo manamde arsebuli direqtivebi, rac uzrunvelyofda kanonmdeblobis 

xelmisawvdomobas Cveulebrivi moqalaqeebisaTvis.13

6 Proposal for a DirecƟve on the HarmonisaƟon of the LegislaƟon of Member States on the RetenƟon of the Rights and 
Advantages of Employees in the Case of Mergers, Takeovers and AmalgamaƟons, COM (74) 351, 3. xelmisawvdomia: 
<hƩp://ec.europa.eu/social/main.jsp?catId=706&langId=en&intPageId=208>, [01.05.2018].
7 Proposal for a DirecƟve on the ApproximaƟon of the Laws of the Member States RelaƟng to the Safeguarding of Employ-
ees’ Rights in the Event of Transfers of Undertakings, Businesses or Parts of Businesses, COM (1994) 300, par. 2.
8 iqve.

9 Council DirecƟve 98/50/EC of 29 June 1998 Amending DirecƟve 77/187/EEC on the ApproximaƟon of the Laws of the 
Member States RelaƟng to the Safeguarding of Employees’ Rights in the Event of Transfers of Undertakings, Businesses or 
Parts of Businesses, xelmisawvdomia: <hƩp://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31998L0050&-
from=EN>, [01.05.2018].
10 iqve, preambula, par. 4, 5.

11 Council DirecƟve 2001/23/EC of 12 March 2001 on the ApproximaƟon of the Laws of the Member States RelaƟng to 
the Safeguarding of Employees’ Rights in the Event of Transfers of Undertakings, Businesses or Parts of Undertakings or 
Businesses, xelmisawvdomia: <hƩp://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32001L0023&from=EN>, 
[01.05.2018].
12 O’Leary S., Employment Law at the European Court of JusƟce, Judicial Structures, Policies and Processes, Oxford, Port-
land, Oregon, 2002, 241.
13 Proposal for a DirecƟve on the ApproximaƟon of the Laws of the Member States RelaƟng to the Safeguarding of Employ-
ees’ Rights in the Event of Transfers of Undertakings, Businesses or Parts of Undertakings or Businesses, COM (2000) 259; 
aseve, Opinion of the Economic and Social CommiƩee on the ‘Proposal for a Council DirecƟve on the ApproximaƟon of 
the Laws of the Member States RelaƟng to the Safeguarding of Employees’ Rights in the Event of Transfers of Undertakings, 
Businesses or Parts of Undertakings or Businesses (Codified Version)’ (2000/C 367/06).
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3. direqtivaSi gamoyenebul terminTa ganmartebisTvis

direqtiva moicavs terminTa ganmartebas, raTa sworad iqnes gagebuli misi mizani 

da ganxorcieldes direqtivis adresatebis identificireba. imisaTvis, rom qarTul 

SromiT samarTalSi marTebulad moxdes direqtivis inkorporireba, aucilebelia, didi 

sifrTxiliT iqnes SerCeuli gamosayenebeli terminologia, miT ufro, rom direqtivaSi 

gamoyenebulia iseTi korporaciul-samarTlebrivi terminologia, rogoricaa: `Trans-
feror~, `Transferee~, `Legal Transfer~ romelsac ar icnobs `mewarmeTa Sesaxeb~ saqarTvelos 

kanoni. direqtivis Tanaxmad, `Transferor~ SeiZleba iyos fizikuri an iuridiuli piri, 

romelic sawarmos gadacemis safuZvelze aRar iqneba damsaqmebeli, anu piri, romelic 

imyofeba SromiTsamarTlebriv urTierTobaSi dasaqmebulebTan, Tumca sawarmos gada-

cemis Semdgom wyvets SromiTsamarTlebriv urTierTobas. aseTive ganmartebas iZleva 

Sromis saerTaSoriso organizaciis terminologiuri leqsikoni.14 termin `Transferor~-is 
Sesatyvisad SesaZlebelia gamoyenebul iqnes termini `gadamcemi sawarmo~, xolo ter-

mini _ `Transferee~, direqtivis ganmartebis Tanaxmad, romelsac aseve imeorebs Sromis 

saerTaSoriso organizaciis terminologiuri leqsikoni,15 SesaZlebelia iyos fizikuri 

an iuridiuli piri, romelic sawarmos gadacemis Sedegad xdeba damsaqmebeli, anu es 

aris piri, romelic iRebs sawarmos. terminologiuri ganmartebis TvalsazrisiT, ar-

aerTgvarovani midgomaa evropis wevr qveynebSi: CexeTis da safrangeTis kanonmdebloba 

ar Seicavs aRniSnuli terminebis mkafio samarTlebriv definicias,16 germaniis SemTx-

vevaSi, „Transferor“-is nacvlad gamoyenebulia termini wina damsaqmebeli (Bisheriger Arbeit-
geber), xolo „Transferee“-is nacvlad axali mesakuTre (Neuen Inhaber),17 estoneTis SemTx-

vevaSic, gamoyenebulia terminebi Zveli da axali damsaqmebeli.18 qarTul realobaSi 

SesaZlebelia gamoyenebul iqnes terminebi `gadamcemi sawarmo~ da `mimRebi sawarmo~. 

gamoyenebuli terminebi ar aris erTaderTi da saukeTeso alternativa, Tumca termi-

nologiuri da Sinaarsobrivi ganmartebis Tanaxmad, SesaZlebelia maTi gamoyeneba di-

reqtivis implementaciis etapze. winamdebare naSromSi ki aRniSnuli terminebi swored 

am Sinaarsobrivi datvirTviT iqneba gamoyenebuli. direqtivaSi gamoyenebuli kidev 

erTi mniSvnelovani terminia `Legal Transfer~, romlis terminologiurma gansxvavebam sx-

vadasxva enaze aucilebeli gaxada evropis marTlmsajulebis sasamarTlos ganmarteba, 

romlis Tanaxmadac, direqtivis miznebisTvis samarTlebrivi gadacemis qveS moiazreba 

sawarmos gadacema xelSekrulebis safuZvelze.19

4. direqtivis mizani

imisaTvis, rom qarTul samarTlebriv sivrceSi swori formiT moxdes evrosabWos 2001/23/

14 Arriago G., Casale G. (Eds.), Glossary of Labor Law and Industrial RelaƟons (with Special Reference to the European 
Union), Internaitonal Labour Office, Geneva, 2005, 252.
15 iqve.

16 Sargeant M., ImplementaƟon Report DirecƟve 2001/23/EC, Middlesex University, London, 2007, 21-23.
17 germaniis samoqalaqo kodeqsis 613 a paragrafi.
18 Sargeant M., ImplementaƟon Report DirecƟve 2001/23/EC, Middlesex University, London, 2007, 22.
19 Case 135/83, H. B. M. Abels v. The AdministraƟve Board of the Bedrijfsvereniging voor de Metaalindustrie en de Electro-
technische Industrie, 7 February 1985, par. 11; aseve, Commission Report to Counsel on Progress with Regard to the Im-
plementaƟon of the DirecƟve RelaƟng to the Safeguarding of Employees’ Rights in the Event of Transfers of Undertakings, 
Businesses or Parts of Businesses (77/187/EEC).
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EC direqtivis implementacia, aucilebelia, gaanalizebul iqnes direqtivis ZiriTadi 

mizani. direqtivis SemuSavebis pirvelive etapze direqtivis mizani iyo, erTi mxriv, 

Seeqmna dasaqmebulTa dacvis meqanizmi ZiriTadi korporaciuli restruqturizaciis 

dros, rac mosalodneli iyo 1970-ian wlebSi da meore mxriv, xeli Seewyo sawarmoebis 

gadacemis procesisTvis, rac gamowveuli iqneboda korporaciuli restruqturizaci-

iT.20 erT-erTi mniSvnelovani funqcia, romelic direqtivas gaaCnda, iyo im gansxvave-

bebis Semcireba, rac wevri saxelmwifoebis sakanonmdeblo aqtebSi arsebobda dasaqme-

bulTa SromiTi uflebebis sakiTxSi.21 direqtivis preambulaSive gacxadebulia misi 

ZiriTadi mizani, uzrunvelyos dasaqmebulTa uflebebis dacva damsaqmeblis cvlilebi-

sas.22 evropis marTlmsajulebis sasamarTlom saqmeze _ Ayse Süzen v. Zehnacker Gebäuderein-
igung GmbH Krankenhausservice _ ganmarta, rom `direqtivis mizania uzrunvelyos Sromi-

Ti urTierTobis uwyvetoba, miuxedavad sawarmos mesakuTris nebismieri cvlilebisa~.23 

sasamarTlom sxva saqmeze aseve ganmarta, rom `direqtivis mizania, daicvas dasaqme-

bulTa uflebebi damsaqmeblis cvlilebis SemTxvevaSi da mieceT maT SesaZlebloba 

gaagrZelon muSaoba mimReb kompaniasTan imave pirobebSi, razec SeTanxmebulni iyvnen 

gadamcem kompaniasTan~.24 saqmeze _ LandsorganisaƟonen i Danmark for Tjenerforbundet i Danmark 
v. Ny Mølle Kro _ ki sasamarTlom ganmarta, rom `direqtivis mizania, ramdenadac SesaZle-

belia, uzrunvelyos SromiTi xelSekrulebis an SromiTi urTierTobis Seucvlelad 

gagrZeleba mimReb kompaniasTan, raTa moxdes imis prevencia, rom sawarmos gadacemis 

Sedegad dasaqmebulebi ar aRmoCndnen maTTvis naklebad misaReb poziciaSi.25 direqtiv-

is mizania daadginos dasaqmebulTa dacvis standarti, gansazRvros dasaqmebulis Zir-

iTadi uflebebi da damsaqmebelTa valdebulebebi sawarmoebisa da biznesebis sruli an 

nawilobrivi gasxvisebis SemTxvevaSi, raTa dausabuTeblad da usafuZvlod ar moxdes 

dasaqmebulebis SromiTi uflebebis SezRudva da samsaxuridan ganTavisufleba. es im 

pirobebSi, rodesac msgavsi korporaciulsamarTlebrivi tranzaqciebis ganxorcieleba 

fiqtiuradac SesaZlebelia, raTa mewarme subieqtma Tavi aaridos Tavisi valdebule-

bebis, maT Soris, SromiTsamarTlebrivi valdebulebebis Sesrulebas da/an xelovnurad 

Seqmnas TanamSromelTa gaTavisuflebis safuZveli. amasTan, direqtivis funqciaa uz-

runvelyos mimRebi kompaniis (Transferee) SesaZlebloba ganaxorcielos is cvlilebebi, 

romlebic aucilebelia warmatebuli biznessaqmianobisTvis. evropis marTlmsajulebis 

sasamarTlom saqmeze _ Österreichischer GewerkschaŌsbund v. WirtschaŌskammer Österreich _ Fach-
verband Autobus-, LuŌfahrt- und Schifffahrtsunternehmungen _ ganmarta, rom `direqtivam unda 

uzrunvelyos samarTliani balansis dacva, erTi mxriv, dasaqmebulTa interesebsa da 

meore mxriv, mimRebi kompaniis interesebs Soris, romelsac unda mieces SesaZlebloba 

ganaxorcielos is cvlilebebi, romlebic aucilebelia misi saqmianobisTvis.26

20 O’Leary S., Employment Law at the European Court of JusƟce, Judicial Structures, Policies and Processes, Oxford, Port-
land, Oregon, 2002, 241.
21 Council DirecƟve of 14 February 1977 on the ApproximaƟon of the Laws of the Member States RelaƟng to the Safe-
guarding of Employees’ Rights in the Event of Transfers of Undertakings, Businesses or Parts of Businesses (77/187/EEC), 
preambula.
22 iqve.

23 Case C-13/95, Ayse Süzen v. Zehnacker Gebäudereinigung GmbH Krankenhausservice, 11 March 1997.
24 Case C-396/07, Mirja Juuri v. Fazer Amica Oy, 24 November 2008, par. 28.
25 Case 287/86, LandsorganisaƟonen i Danmark for Tjenerforbundet i Danmark v. Ny Mølle Kro, 17 December 1987; aseve, 
Case C-108/10, Ivana ScaƩolon v. Ministero dell’Istruzione, dell’Università e della Ricerca, 6 September 2011 par. 75.
26 Case C-328/13, Österreichischer GewerkschaŌsbund v. WirtschaŌskammer Österreich _ Fachverband Autobus-, LuŌ-
fahrt- und Schifffahrtsunternehmungen, 11 September 2014, par. 29.
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5. direqtivis gamoyenebis sfero

direqtiva mkacrad gansazRvravs misi moqmedebis sferos da im SemTxvevebs, ra dro-

sac unda moxdes misi gamoyeneba. direqtivis 1.1(g) muxli vrceldeba sajaro da kerZo 

sawarmoebze, romlebic axorcieleben ekonomikur saqmianobas, imisda miuxedavad, mo-

qmedeben Tu ara mogebis miRebis mizniT. direqtiva aqve akeTebs daTqmas, rom adminis-

traciuli organoebis reorganizacia an administraciuli uflebamosilebis gadacema 

administraciul organoebs Soris ar gulisxmobs gadacemas direqtivis miznebisTvis. 

direqtivis 1.1(a) muxlis Tanaxmad, direqtiva gamoiyeneba nebismieri gadacemis 

SemTxvevaSi, rodesac samarTlebrivi gadacemis an Serwymis Sedegad xdeba sawarmos/

biznesis sruli an nawilobrivi gadacema sxva damsaqmebelze. aRniSnuli muxlis safuZ-

velze dgindeba is winapirobebi, romelTa arsebobis SemTxvevaSic xdeba direqtivis 

gamoyeneba, saxeze unda iyos samarTlebrivi gadacema an Serwyma, romlis Sedegadac (i) 
unda ganxorcieldes damsaqmeblis cvlileba da (ii) sawarmom unda SeinarCunos iden-

turoba anu gaagrZelos igive saqmianoba, rasac gadacemamde axorcielebda.27 amasTan, 

direqtivis gamoyenebisTvis mniSvnelovania dadgindes im dasaqmebulis statusi, rom-

lis mimarTac vrceldeba direqtiviT dadgenili dacvis standarti. 

5.1. samarTlebrivi gadacema an Serwyma

evrokavSiris samarTalSic ganmartebis sagania termini `samarTlebrivi gadacema~ (Le-
gal Transfer) da yovel konkretul SemTxvevaSi xdeba imis Sefaseba, aris Tu ara saxeze 

samarTlebrivi gadacema. rogorc ukve zeviT aRiniSna, pirvel rigSi, imisaTvis, rom 

dadgindes aris Tu ara saxeze direqtivis miznebisTvis `samarTlebrivi gadacema~, ga-

dacema unda ganxorcieldes xelSekrulebis safuZvelze.28 miuxedavad direqtivis moq-

medebis aseTi daviwroebisa, unda aRiniSnos, rom samarTlebrivi gadacema evrokavSiris 

sasamarTlos mier farTod ganimarteba. saqmeze _ LandsorganisaƟonen i Danmark for Tjener-
forbundet i Danmark v. Ny Mølle Kro, _ sasamarTlom direqtivis miznebisTvis samarTlebriv 

gadacemad miiCnia SemTxveva, rodesac mxareTa Soris Sewyda ijaris xelSekruleba im 

mizeziT, rom moijare ver asrulebda xelSekrulebiT nakisr valdebulebebs, ris Sem-

degac, meijarem mis sakuTrebaSi arsebul SenobaSi gaagrZela igive saqmianoba, rasac 

moijare axorcielebda. sasamarTlom qonebis mesakuTre (meijare) miiCnia axal dam-

saqmeblad, romelsac daevala Seesrulebina is koleqtiuri SromiTi xelSekruleba, 

romelic dadebuli hqonda moijares. aRniSnul saqmesTan dakavSirebiT sasamarTlom 

ganmarta, rom `direqtiva gamoiyeneba samarTlebrivi gadacemis an Serwymis dros ma-

Sin, rodesac icvleba fizikuri an iuridiuli piri, romelic pasuxismgebelia biznesis 

ganxorcielebaze da romelsac am faqtis (samarTlebrivi gadacema an Serwyma) dadgomis 

Sedegad ekisreba damsaqmeblis valdebulebebi sawarmos dasaqmebulebis winaSe, imisda 

miuxedavad, sawarmos wilze sakuTrebis ufleba gadadis Tu ara. sawarmos dasaqmebule-

bi, romlis damsaqmebelic icvleba, ise rom ar xdeba sawarmos wilis gadasvla, iseTive 

dasaqmebulebis situaciaSi arian, romelTa sawarmoc gaiyida, Sesabamisad, maT sWirde-

27 Commission Report on Council DirecƟve 2001/23/EC of 12 March 2001 on the ApproximaƟon of the Laws of the Member 
States RelaƟng to the Safeguarding of Employees’ Rights in the Event of Transfers of Undertakings, Businesses or Parts of 
Undertakings or Businesses, Brussels, 18.06.2007, COM(2007) 334 Final, 3.
28 Case 135/83, H. B. M. Abels v. The AdministraƟve Board of the Bedrijfsvereniging voor de Metaalindustrie en de Electro-
technische Industrie, 7 February 1985, par. 11.
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baT analogiuri dacva~.29 sasamarTlom aseve samarTlebriv gadacemad miiCnia SemTxveva 

da daadgina direqtivis gamoyeneba saqmeze _ Bork InternaƟonal v. Foreningen af Arbejdsledere 
i Danmark _ sadac mxareTa Soris arsebobda saijaro urTierToba, romlis farglebSic 

moijares gadacemuli hqonda qarxana, romelic aseve iyenebda qarxnis dasaqmebulebs. 

mas Semdeg, rac moijaris mier moxda saijaro da SromiTi urTierTobebis Sewyveta, 

qarxnis mesakuTrem gaasxvisa qarxana, Semsyidvelma kompaniam SromiTi urTierToba 

daamyara qarxnis TanamSromlebis naxevarze metTan, axali TanamSromlebi ki ar miuRia. 

sasamarTlom gansaxilvel SemTxvevaSi miuTiTa _ Ny Molle Kro _ saqmeze da damatebiT 

ganmarta, rom is garemoeba, rom gadacema ganxorcielda or etapad, jer moijaris-

gan mesakuTreze, Semdeg ki mesakuTrisgan Semsyidvelze, ar gamoricxavs direqtivis 

gamoyenebas. amasTan, sasamarTlom ganmarta, rom am SemTxvevaSi mniSvnelovania axali 

damsaqmebeli inarCunebs Tu ara biznesis identobas da axorcilebs Tu ara igive da/an 

msgavs saqmianobas.30

aRniSnuli magaliTebi cxadyofs, Tu ramdenad farTod ganimarteba `samarTle-

brivi gadacema~ evrokavSiris sasamarTlo praqtikaSi. aseve, miuTiTebs im garemoebaze, 

rom `samarTlebrivi gadacemis~ ganmarteba didi gamowveva iqneba qarTuli sasamarTlo 

sistemisTvisac, raTa direqtivis implementaciis Semdgom moxdes swori sasamarTlo 

praqtikis Camoyalibeba am mimarTulebiT da ar moxdes kanonmdeblobis formaluri 

daaxloeba evro direqtivasTan. am mizniT mniSvnelovani iqneba qarTuli sasamarTlos 

mier evrokavSiris sasamarTlos mier dadgenili praqtikis gaziareba. 

rac Seexeba Serwymas, es korporaciulsamarTlebrivi instituti nacnobia qarTuli 

kanonmdeblobisTvis da „mewarmeTa Sesaxeb“ saqarTvelos kanonis me-144, muxlis Ta-

naxmad, warmoadgens sawarmos reorganizaciis erT-erT saxes. amave muxlis Tanaxmad, 

qarTuli kanonmdebloba icnobs Serwymis or saxes: (i) gaerTianebas, romlis drosac 

ori sawarmo erTiandeba, romlis Sedegadac wyveten arsebobas da ayalibeben erT axal 

sawarmos da (ii) mierTeba, romlis drosac erTi sawarmo uerTdeba meores, romlis Sede-

gad erTi sawarmo wyvets arsebobas, meore ki agrZelebs. aRniSnuli muxlis me-4 punqti 

adgens, rom sawarmo, romelmac sxva sawarmo miierTa, an gaerTianebis Sedegad warmoqm-

nili sawarmo, aris Tavdapirveli sawarmos/sawarmoebis samarTalmemkvidre. Sesabamisad, 

Serwymis nawilSi direqtiviT dadgenili SromiTi uflebebis dacvis standartis Ses-

rulebis valdebulebis dakisreba uflebamonacvleze ar iqneba ucxo qarTuli samarT-

lisTvis. 

5.1.1. damsaqmeblis cvlileba

evrokavSiris sasamarTlos praqtikis Tanaxmad, imisaTvis, rom sawarmos samarTlebrivi 

gadacema dakvalificirdes direqtivis miznebisTvis sawarmos gadacemad, aucilebel 

pirobas warmoadgens damsaqmeblis cvlileba.31 sasamarTlos ganmartebiT, gadacema ma-

Sin aris saxeze, rodesac saxelSekrulebo urTierTobaSi icvleba fizikuri an iuridi-

uli piri, romelic pasuxismgebelia biznesis ganxorcielebaze da kisrulobs damsaqme-

blis valdebulebebs sawarmos dasaqmebulebis winaSe.32 es midgoma aseve gaziarebulia 

29 Case 287/86, LandsorganisaƟonen i Danmark for Tjenerforbundet i Danmark v. Ny Mølle Kro, 17 December 1987. 
30 Case C-101/87, Bork InternaƟonal v. Foreningen af Arbejdsledere i Danmark, 15 June 1998.
31 Cases: C-171/94, C-172/94, Albert Merckx and Padtrick Neuhuys v. Ford Motors Company Belgium SA, 07 March 1996, par. 28.
32 Cases: C-171/94, C-172/94, Albert Merckx and Padtrick Neuhuys v. Ford Motors Company Belgium SA, 07 March 1996, 
par. 28.
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evrokavSiris wevri qveynebis kanonmdeblobebSi.33 aqve unda aRiniSnos, rom sasamarTlos 

ganmartebiT, damsaqmebeli kompaniis mesakuTris cvlileba (wilis gadacema sxva pirze) 

ar kvalificirdeba gadacemad,34 vinaidan am SemTxvevaSi Tavad damsaqmeblis cvlileba 

ar xdeba, evrokavSiris komisiis ganmartebiT saxeze ar aris damsaqmeblis _ samarTal-

subieqtis cvlileba.35 aRniSnuli dasabuTebis safuZvelze, evrokavSiris komisiam 2007 

wels uari Tqva evropis profkavSirebis konfederaciis winadadebaze, gaefarTovebinaT 

`gadacemis~ mniSvneloba, romelic aseve unda gavrcelebuliyo im SemTxvevaze, rode-

sac moxdeboda kompaniis sakontrolo paketis cvlileba. evrokavSiris wevri qveynebis 

kanonmdeblobac am mimarTulebiT viTardeba: daniis kanonmdeblobis Tanxmad, `gadace-

ma~ ar gulisxmobs kompaniis mesakuTris cvlilebas, saberZneTis sakasacio sasamarT-

lom aseve uari Tqva `gadacemis~ farTo interpretaciaze, romelic moicavda kompaniis 

mesakuTris cvlilebas.36

5.1.2. identurobis SenarCuneba

direqtivis 1.1(b) muxli erTmniSvnelovnad miuTiTebs, rom direqtivis miznebisT-

vis, gadacema maSin aris saxeze, rodesac sawarmo inarCunebs identurobas. evropis 

marTlmsajulebis sasamarTlos ganmartebiT, gadamwyveti kriteriumi imis gansa-

sazRvrad direqtivis miznebisTvis gadacema aris Tu ara saxeze, aris imis gansaz-

Rvra, inarCunebs Tu ara sawarmo Tavis identurobas.37 sasamarTlos ganmartebiT, 

direqtiva gamoiyeneba maSin, rodesac biznesi inarCunebs identurobas, rac SeiZle-

ba gamoixatos imaSi, rom axali damsaqmebeli agrZelebs an aaxlebs igive an msgavs 

saqmianobas, rasac wina damsaqmebeli axorcielebda.38 evropis marTlmsajulebis sa-

samarTlom saqmeze _ Jozef Maria Antonius Spijkers v. (1) Gebroeders Benedik Abattoir CV, (2) 
Alfred Benedik en Zonen BV _ ganmarta, rom sawarmos identurobis SenarCunebis mizniT 

gaTvaliswinebul unda iqnes tranzaqciis maxasiaTebeli garemoebebi da daadgina is 

kriteriumebi, romlebic unda iqnes Sefasebuli imis dasadgenad, sawarmo inarCunebs 

Tu ara identurobas:

• gaTvaliswinebul unda iqnes sawarmos/biznesis saxe;

• xdeba Tu ara sawarmos materialuri aqtivis gadacema, rogoric aris Senobebi da 

moZravi qoneba;

• aramaterialuri aqtivis Rirebuleba gadacemis momentisTvis;

• xdeba Tu ara axali damsaqmeblis mier dasaqmebulebis umravlesobis dasaqmeba;

• xdeba Tu ara momxmareblebis gadacema;

• gadacemamde da gadacemis Semdgom ganxorcielebuli saqmianobis msgavseba; 

• im periodis gaTvaliswineba, rodesac gadacemis Sedegad xdeba saqmianobis SeCere-

33 Sargeant M., ImplementaƟon Report DirecƟve 2001/23/EC, Middlesex University, London, 2007, 10. 
34 Case 287/86, LandsorganisaƟonen i Danmark for Tjenerforbundet i Danmark v. Ny Mølle Kro, 17 December 1987.
35 Commission Report on Council DirecƟve 2001/23/EC of 12 March 2001 on the ApproximaƟon of the Laws of the Member 
States RelaƟng to the Safeguarding of Employees’ Rights in the Event of Transfers of Undertakings, Businesses or Parts of 
Undertakings or Businesses, Brussels, 18.06.2007, COM(2007) 334 Final, 3.
36 Sargeant M., ImplementaƟon Report DirecƟve 2001/23/EC, Middlesex University, London, 2007, 9-11.
37 Case C-13/95, Ayse Süzen v. Zehnacker Gebäudereinigung GmbH Krankenhausservice, 11 March 1997.
38 Case 287/86, LandsorganisaƟonen i Danmark for Tjenerforbundet i Danmark v. Ny Mølle Kro, 17 December 1987, par. 17.
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ba (aseTis arsebobis SemTxvevaSi).39

sasamarTlom aseve miuTiTa, rom aRniSnuli faqtorebi unda iqnes Sefasebuli er-

TianobaSi da maTi ganxilva ar unda moxdes izolirebulad.40

evrokomisiis angariSSi pirdapir aris aRniSnuli, rom am garemoebebis arsebobis 

Sefaseba unda moxdes erovnuli sasamarTloebis mier. Sesabamisad, qarTul realoba-

Si aucilebeli iqneba sasamarTlos mier moxdes evrokavSiris sasamarTlo praqtikis 

Seswavla im kriteriumebis dasadgenad, gadacemis Sedegad inarCunebs Tu ara sawarmo 

identurobas. 

5.2. direqtiviT daculi dasaqmebuli

direqtivis gamoyenebisTvis mniSvnelovania ganisazRvros dasaqmebulTa wre, romelzec 

vrceldeba direqtivis moqmedebis sfero. direqtivis 3.1 muxlis Tanaxmad, gadamcemi 

kompaniis uflebebi da valdebulebebi, romlebic warmoSobilia SromiTi xelSekrulebiT 

an SromiTi urTierTobiT da arsebobs gadacemis momentisTvis, gadacemis safuZvelze 

gadaecema mimReb kompanias. aRniSnuli muxlis safuZvelze, evrokavSiris marTlmsaju-

lebis sasamarTlom ganmarta, rom mxolod im dasaqmebulis uflebebis da valdebule-

bebis gadacema xdeba mimReb kompaniaze, romelTanac ZalaSia Sromis xelSekruleba 

an SromiTi urTierToba da ara im dasaqmebulis, romelTanac Sewyvetilia SromiTi 

urTierToba gadacemis momentisTvis.41 sasamarTlom erT-erT saqmeze aseve ganmarta, 

rom direqtiva arc im dasaqmebulebze vrceldeba, romlebTanac SromiTi urTierToba 

daiwyo gadacemis Semdgom, aramed mxolod imaTze, romelTanac SromiTi urTierToba 

arsebobda gadacemis momentisTvis.42 aRniSnul sakiTxTan mimarTebiT, kidev erTi mniS-

vnelovani ganmarteba gaakeTa sasamarTlom saqmeze _ Foreningen af Arbejdsledere i Danmark 
v. A/S Danmols Inventar, in liquidaƟon _ sadac ganmarta, rom rodesac dasaqmebuli gadacemis 

Semdgom Tavisi Tavisufali nebis safuZvelze wyvets SromiT xelSekrulebas an SromiT 

urTierTobas SeTanxmebis safuZvelze, masze direqtivis moqmedeba ar vrceldeba.43 sa-

samarTlos aRniSnuli ganmartebebis safuZvelze SegviZlia davaskvnaT, rom direqtiv-

is safuZvelze xorcieldeba im dasaqmebulebis dacva, romlebic uSualod gadacemis 

momentSi arian sawarmoSi dasaqmebulebi da ara im dasaqmebulebis, romlebTanac gad-

acemamde Sewyda SromiTi urTierToba, gadacemis Semdgom daiwyo SromiTi urTierToba 

da aseve im dasaqmebulebis, romlebic gadacemis Semdgom, TavianTi nebis safuZvelze 

wyveten SromiT urTierTobas. 

6. direqtivis moqmedebis gamomricxavi safuZvlebi

direqtiviT gaTvaliswinebulia is safuZvlebi, romelTa arsebobis SemTxvevaSic, di-

reqtivis moqmedeba gamoiricxeba. direqtivis 1.3 muxli erTmniSvnelovnad gamoricxavs 

39 Case 24/85, Jozef Maria Antonius Spijkers v. (1) Gebroeders Benedik AbaƩoir CV, (2) Alfred Benedik en Zonen BV, 18 
March 1986, par. 13.
40 iqve. 
41 Case 19/83, (1) Knud Wendelboe, (2) Foreningen af Arbejdsledere i Danmark, (3) Handels-og KontorfunkƟonærernes 
Forbund i Danmark v. L.J. Music ApS, in LiquidaƟon, 7 February 1985, par. 13.
42 Case 287/86, LandsorganisaƟonen i Danmark for Tjenerforbundet i Danmark v. Ny Mølle Kro, 17 December 1987, par. 
25-26.
43 Case 105/84, Foreningen af Arbejdsledere i Danmark v. A/S Danmols Inventar, in liquidaƟon, 11 June 1985, par. 16.
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mis moqmedebas sazRvao gemebTan dakavSirebiT. miuxedavad direqtivis aseTi mkafio 

regulirebisa, evropis wevri qveynebis midgoma araerTgvarovania, garkveuli nawili 

aseT gamonakliss ar iTvaliswinebs (magaliTad, espaneTi, slovakeTi, SvedeTi),44 xolo 

nawili qveynebis mier ki gaziarebulia (magaliTad, holandia,45 latvia,46 irlandia47).

kidev erTi garemoeba, romelic gamoricxavs direqtivis gamoyenebas, aris SemTxveva, 

rodesac gadacema xorcieldeba gakotrebis Sedegad. direqtivis me-5 muxlis Tanaxmad, 

Tu qveynis kanonmdeblobiT sxva ram ar aris gaTvaliswinebuli, direqtivis me-3 da 

me-4 muxliT gaTvaliswinebuli valdebulebebi, romelic dakavSirebulia dasaqmebu-

lis SromiTi uflebebis dacvasTan, gadamcem da mimReb kompaniebze ar vrceldeba, Tu 

gadacema xorcieldeba gakotrebis an sxva msgavsi proceduris Sedegad, romlis miza-

nia gadamcemi kompaniis aqtivis likvidacia da romelic xorcieldeba kompetenturi 

saxelmwifo organos meTvalyureobis qveS. unda aRiniSnos, rom aRniSnul regulirebas 

direqtivis pirveladi saxe ar moicavda da igi miRebul iqna sasamarTlo praqtikis gaT-

valiswinebiT.48 aRniSnul sakiTxTan dakavSirebiT, gasaTvaliswinebelia is garemoeba, 

rom direqtiva wevr qveynebs aZlevs SesaZleblobas sxvagvarad moawesrigon es sakiTxi, 

Tumca am SemTxvevaSi, direqtiva avaldebulebs wevr qveynebs gaiTvaliswinon, rom 

gadamcemis garkveuli valdebulebebi ar gadaecema mimReb kompanias im pirobebis arse-

bobis SemTxvevaSi, romlebsac direqtivis 5.2 muxli iTvaliswinebs da dasaqmebulebis 

SromiTi pirobebi SesaZlebelia Seicvalos garkveuli pirobebis arsebobis SemTxveva-

Si.49 am daTqmis safuZvelze evropis wevr qveynebSi araerTgvarovani midgoma arsebobs.50 

Sesabamisad, qarTveli kanonmdeblis mier kanonproeqtis SemuSavebis etapze miRebul 

unda iqnes gadawyvetileba, Tu romel midgomas airCevs qarTuli saxelmwifo.

7. direqtiviT uzrunvelyofili dasaqmebulis uflebebi

direqtivis 3.1 muxlis Tanaxmad, gadamcemi kompaniis uflebebi da valdebulebebi, 

romlebic warmoSobilia SromiTi xelSekrulebiT an SromiTi urTierTobiT da arse-

bobs gadacemis momentisTvis, gadacemis safuZvelze gadaecema mimReb kompanias. aR-

niSnulTan dakavSirebiT, sasamarTlom ganmarta, rom `yvela SromiTi xelSekruleba an 

SromiTi urTierToba, romelic arsebobs sawarmos gadacemis momentisTvis gadamcems 

da dasaqmebulebs Soris, avtomaturad gadaecema mimReb kompanias mxolod gadacemis 

44 Sargeant M., ImplementaƟon Report DirecƟve 2001/23/EC, Middlesex University, London, 2007, 10-19.
45 holandiis samoqalaqo kodeqsi, muxli 7:666, xelmisawvdomia: <hƩp://www.dutchcivillaw.com/legislaƟon/
dccƟtle771010.htm>, [01.05.2018].
46 latviis Sromis kodeqsi muxli 117.3, xelmisawvdomia: <hƩp://unpan1.un.org/intradoc/groups/public/docu-
ments/UNTC/UNPAN018399.pdf>, [01.05.2018].
47 Sargeant M., ImplementaƟon Report DirecƟve 2001/23/EC, Middlesex University, London, 2007, 12.
48 Case 135/83, H. B. M. Abels v. The AdministraƟve Board of the Bedrijfsvereniging voor de Metaalindustrie en de Electro-
technische Industrie, 7 February 1985; aseve, Proposal for a DirecƟve on the ApproximaƟon of the Laws of the Member 
States RelaƟng to the Safeguarding of Employees’ Rights in the Event of Transfers of Undertakings, Businesses or Parts of 
Businesses, COM (1994) 300, par. 2.
49 Commission Report on Council DirecƟve 2001/23/EC of 12 March 2001 on the ApproximaƟon of the Laws of the Member 
States RelaƟng to the Safeguarding of Employees’ Rights in the Event of Transfers of Undertakings, Businesses or Parts of 
Undertakings or Businesses, Brussels, 18.06.2007, COM(2007) 334 Final, 8.
50 iqve.
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faqtis safuZvelze~51 da es damokidebuli ar aris gadamcemi da mimRebi kompaniis sur-

vilze52 an SromiT xelSekrulebaze.53

direqtiviT aseve daculia koleqtiuri SromiTi xelSekrulebis moqmedeba. di-

reqtivis 3.3 muxlis Tanaxmad, mimRebi kompania valdebulia gaagrZelos koleqtiuri 

SromiTi xelSekruleba imave pirobebiT, rogorc es iyo gadamcem kompaniasTan SeTanx-

mebuli, xelSekrulebis Sewyvetamde, vadis gasvlamde an axali koleqtiuri SromiTi 

xelSekrulebis dadebamde.54 amasTan, direqtiva akeTebs daTqmas, rom wevrma saxelmwi-

foebma SeiZleba daadginon koleqtiuri SromiTi xelSekrulebis SenarCunebis gansx-

vavebuli vada, Tumca es ar unda iyos erT welze naklebi. 

dasaqmebulebis erT-erTi yvelaze mniSvnelovani dacvis garantia dakavSirebulia 

direqtivis 4.1 muxlTan, romelic adgens, rom Tavad sawarmos gadacema ar warmoadgens 

dasaqmebulebis gaTavisuflebis safuZvels. aRniSnul sakiTxTan dakavSirebiT, evro-

kavSiris marTlmsajulebis sasamarTlom erTmniSvnelovnad daadgina, rom direqtivis 

maregulirebeli wesebi, romlebic icavs dasaqmebuls gaTavisuflebisgan gadacemis sa-

fuZvelze, miCneul unda iqnes savaldebulod, romlisganac gadaxveva dasaqmebulebis 

sawinaaRmdegod dauSvebelia.55 sasamarTlom aseve daadgina, rom gadamcemi kompaniis 

mier dasaqmebulebis kanonsawinaaRmdego gaTavisufleba gadacemamde cota xniT adre, 

dasaqmebulebs aZlevs SesaZleblobas, uCivlos mimReb kompanias maTi kanonsawinaaRmde-

go gaTavisuflebis gamo.56 amasTan, direqtiva ganmartavs, rom aRniSnuli muxli ise ar 

unda iqnes gagebuli, rom direqtiva gamoricxavs dasaqmebulis gaTavisuflebas ekono-

mikuri, teqnikuri an organizaciuli cvlilebebis saWiroebidan gamomdinare. aRniSnu-

li debuleba gamomdinareobs direqtivis miznidan, uzrunvelyos samarTliani balansis 

dacva damsaqmebelsa da dasaqmebuls Soris. sasamarTlos ganmartebiT, damsaqmebels 

unda mieces SesaZlebloba ganaxorcielos is cvlilebebi, romlebic aucilebelia misi 

saqmianobis gansaxorcieleblad.57

direqtiva aseve adgens, rom Tu SromiTi urTierTobis Sewyveta gamowveulia imiT, 

rom gadacemas Tan axlavs SromiTi pirobebis arsebiTi gauareseba, xelSekrulebis 

Sewyvetaze pasuxismgebelia damsaqmebeli. evrokavSiris sasamarTlos miTiTebiT, qvey-

nis erovnuli sasamarTlos Sefasebis sakiTxia, gadacemis Sedegad arsebiTad icvleba 

Tu ara SromiTi pirobebi dasaqmebulis sawinaaRmdegod. Tu sasamarTlos SefasebiT 

pirobebis gauareseba saxezea, direqtivis 4.2 muxli iTxovs wevris saxelmwifosgan, rom 

xelSekrulebis Sewyveta miCneul iqnes damsaqmeblis pasuxismgeblobad.58

direqtiviT daculia dasaqmebulis ufleba, uari Tqvas mimReb kompaniasTan SromiTi 

urTierTobis gagrZelebaze. evrokomisiis miTiTebiT, romelic eyrdnoba evrokavSiris 

sasamarTlos praqtikas, wevrma saxelmwifoebma Tavad unda daadginon ra bedi eweva 

51 Case C-362/89, Giuseppe d’Urso, Adriana Ventadori and Others v. Ercole Marelli EleƩromeccanica Generale SpA and 
Others, 25 July 1991.
52 Case C-305/94, Claude Rotsart de Hertaing v. J. Benoidt SA, in liquidaƟon, and IGC Housing Service SA, 14 October 1996.
53 Commission Services’ Working Document, Memorandum on Rights of Workers in Cases of Transfers of Undertakings, 
2004, 6.
54 Case C-209/91, Anne Watson Rask And Kirsten Christensen v. ISS KanƟneservice A/S, 12 December 1992. 
55 Case C-319/94, Jules Dethier Équipement SA v. Jules Dassy and Sovam SPRL, 12 December 1998.
56 iqve. 

57 Case C-328/13, Österreichischer GewerkschaŌsbund v. WirtschaŌskammer Österreich _ Fachverband Autobus-, LuŌ-
fahrt- und Schifffahrtsunternehmungen, 11 September 2014, par. 29.
58 Case C-399/96, Europièces SA v. Wilfried Sanders, AutomoƟve Industries Holding Company SA, 12 November 1998, par. 44.
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SromiT xelSekrulebas.59 komisiis rekomendaciis Tanaxmad, am SemTxvevaSi xelSekrule-

ba unda Sewydes an unda SenarCundes gadamcem kompaniasTan.60

direqtiva adgens dasaqmebulebis warmomadgenlebis informirebas da konsultire-

bis valdebulebas. direqtivis Tanaxmad, gadamcemi da mimRebi kompaniebi valdebulni 

arian dasaqmebulebis warmomadgenlebs miawodon informacia gadacemasTan dakavSire-

bul Semdeg sakiTxebze: gadacemis TariRi, gadacemis mizani, gadacemasTan dakavSirebu-

li samarTlebrivi, ekonomikuri da socialuri sakiTxebis Sesaxeb, aseve nebismieri ga-

satarebeli RonisZiebis Sesaxeb dasaqmebulTan mimarTebiT. dasaqmebulis informireba 

unda ganxorcieldes gonivruli vadiT adre.

zogadad, sawarmoTa gadacemis Sedegad dasaqmebulTa uflebebis mimarT evro-

komisia aRniSnavs, rom `evropis marTlmsajulebis sasamarTlom araerT SemTxvevaSi 

daadgina, rom direqtivis regulireba miCneul unda iqnes savaldebulod, romlisga-

nac ar SeiZleba gadaxveva dasaqmebulis sawinaaRmdegod. Sesabamisad, dasaqmebuls ar 

SeuZlia uari Tqvas mis uflebebze direqtivis Tanaxmad da es uflebebi ar SeiZleba 

iyos SezRuduli, arc dasaqmebulTan dadebuli xelSekrulebiT da arc im SemTxvevaSi, 

Tu dasaqmebulze uaryofiTi gavlena iqneba kompensirebuli ise, rom saboloo jamSi 

dasaqmebuli ar aRmoCndeba naklebad saxarbielo mdgomareobaSi.61

8. gadamcemi da mimRebi kompaniis pasuxismgebloba

direqtiva wevr saxelmwifoebs aZlevs SesaZleblobas daadginon gadamcemi da mimRebi 

kompaniebis solidaruli pasuxismgebloba im valdebulebebis mimarT, romlebic war-

moSobilia gadacemamde im SromiTi xelSekrulebis safuZvelze, romelic ZalaSia gad-

acemis momentisTvis. amasTan, wevrma saxelmwifoebma unda miiRon iseTi RonisZiebebi, 

rom gadamcemma kompaniam miawodos mimReb kompanias informacia im SromiTi uflebebis 

da valdebulebebis Sesaxeb, romelTa gadacemac xdeba gadacemis safuZvelze da cno-

bili unda iyos mimRebisTvis. Tumca, gadamcemis mier aRniSnuli valdebulebis Seus-

rulebloba gavlenas ar axdens gadasacemi uflebebis da valdebulebebis da aseve, 

dasaqmebulebis uflebebis gadacemaze.62

9. qarTuli regulireba

direqtivis marTebuli implementaciisTvis, mniSvnelovania sworad iqnes gaanalizebu-

li saqarTvelos Sromis kodeqsi 37-e muxlis pirveli nawilis a) qvepunqtiT gaTvalis-

winebuli SromiTi xelSekrulebis Sewyvetis safuZveli. aRniSnuli muxlis safuZvelze, 

SromiTi xelSekrulebis Sewyvetis safuZvlebia ekonomikuri garemoebebi, teqnologiu-

59 Commission Services’ Working Document, Memorandum on Rights of Workers in Cases of Transfers of Undertakings, 
2004, 8.
60 iqve. 

61 Commission Report on Council DirecƟve 2001/23/EC of 12 March 2001 on the ApproximaƟon of the Laws of the Member 
States RelaƟng to the Safeguarding of Employees’ Rights in the Event of Transfers of Undertakings, Businesses or Parts of 
Undertakings or Businesses, Brussels, 18.06.2007, COM (2007) 334 Final, 2.
62 Council DirecƟve 98/50/EC of 29 June 1998 Amending DirecƟve 77/187/EEC on the ApproximaƟon of the Laws of the 
Member States RelaƟng to the Safeguarding of Employees’ Rights in the Event of Transfers of Undertakings, Businesses or 
Parts of Businesses, 3.1 da 3.2 muxlebi.
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ri an organizaciuli cvlilebebi, romlebic aucilebels xdis samuSao Zalis Semcire-

bas. unda aRiniSnos, rom saqarTvelos Sromis kodeqsi ar moicavs ganmartebas, Tu ra 

igulisxmeba organizaciul cvlilebebSi. aRniSnuli imgvarda ar unda iqnes gagebuli, 

rom aRniSnuli muxlis regulireba winaaRmdegobaSi modis evrodireqtivasTan, vinaidan 

organizaciuli cvlileba, mxolod procesi ar qmnis xelSekrulebis Sewyvetis safuZ-

vels. saapelacio sasamarTlos ganmartebiT `palata damatebiT ganmartavs, rom mar-

tooden reorganizacia dasaqmebulis samsaxuridan gaSvebis safuZveli ar unda gaxdes, 

vinaidan aseT SemTxvevaSi, e.w. „reorganizaciis“ safuZvliT piris samsaxuridan gaSvebis 

diskriminaciuli motivebi SeiZleba daifaros~63, aramed aucilebelia organizaciuli 

cvlilebis Sedegad dgebodes samuSao Zalis Semcireba aucilebloba. aseT SemTxvevaSi, 

ki xelSekrulebis Sewyvetis SesaZleblobas Tavad evrodireqtivis 4.1 muxlic iTval-

iswinebs.

10. daskvna

qarTul saxelmwifos arc Tu didi dro rCeba Seasrulos asocirebis SeTanxmebiT na-

kisri valdebulebebi da sxva sakanonmdeblo aqtebTan erTad uzrunvelyos qarTuli 

Sromis samarTlis daaxloeba evrosabWos 2001/23/EC direqtiviT dadgenil standar-

tebTan. 

naTelia, rom qarTul Sromis samarTlas evrosabWos 2001/23/EC direqtivis imple-

mentaciis etapze bevri gamowveva elis, rac ganpirobebulia im garemoebiT, rom unda 

moxdes iseTi institutebis da terminologiis danergva, rac am droisTvis ucxoa qa-

rTuli samarTlebrivi sivrcisTvis, rogoric aris samarTlebrivi gadacema, gadamcemi 

da mimRebi sawarmoebis cneba. amasTan, gasaTvaliswinebelia is garemoebac, rom mTel 

rig SemTxvevebSi direqtiva Tavad saxelmwifoebs aniWebs farTo uflebamosilebas Ta-

vianTi Sexedulebisamebr daareguliron esa Tu is sakiTxi. imisaTvis, rom qarTveli 

kanonmdeblis mier moxdes direqtivis swori formiT implementacia da Semdgomi ukve 

sasamarTlom uzrunvelyos misi marTebuli formiT aRsruleba, mniSvnelovania gaana-

lizebuli da gaziarebuli iqnes evrokavSiris marTlmsajulebis sasamarTlos mdidari 

sasamarTlo praqtika da evrokavSiris wevri qveynebis saukeTeso praqtika.

63 Tbilisis saapelacio sasamarTlos 2013 wlis 03 dekembris gadawyvetileba saqmeze #2b/4238-13. 
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Lack of Legal Personality: A Compara ve Analysis of French and Georgian Law

Abstract

The present paper analysis the parƟcular case of loss of legal personality when it is impossible to establish 
essenƟally the fact of cessaƟon of existence of a person. The reasons and legal grounds for such result is 
outlined comparing French and Georgian laws.

The first signs of the concept of legal personality were outlined in Roman law, though the original con-
cept was significantly different from current meaning.

In the modern sense, legal personality is a mulƟcomponent legal frame of a human existence. The only 
case when a live person may turn out to have no legal personality is loss of legal personality assuming that 
the person’s life is ended.

The issue reflected in the paper is urgent in so far as it is the first comparaƟve study of this legal insƟ-
tuƟon based on law of these two countries.

To add more clarity in the demarcaƟon of the legislaƟve adjustment of the two countries, the paper 
separately highlights the legislaƟve acts of Georgia and France regulaƟng the present problem which gives 
a detailed adjustment of this issue.

Both in Georgian and French law the issue of loss of legal personality eliminates the conceptual diver-
sity around opposing interests and, moreover, the following should be pointed out: more “compassionate” 
aƫtude of the French legislaƟon towards the lost person’s interests.
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1. Sesavali debulebebi

adamiani samarTlebrivi wesrigis umaRlesi Rirebulebaa1. sxva mecnierebebisagan gansx-

vavebiT, samarTlisaTvis sainteresoa adamiani misi gankerZoebuli saxiT, ` sazRvebs, 

rasac SeiZleba iuridiuli personaluroba vuwodoT.

iuridiuli personaluroba adamianis arsebobis samarTlebrivi CarCoa, Tumca igi 

ar unda gaigivdes samarTalsubieqtobasTan, ris Sesaxebac qvemoT iqneba saubari.

nebismieri adamiani ibadeba ra Tavisufali da samarTlis winaSe Tanaswori, iZens 

iuridiul personalurobas, amdenad, iuridiuli personaluroba adamianis bunebiTi 

kuTvnilebaa.2

termini qarTuli samarTlisaTvis Tvisobrivi ar aris,3 amgvari formulirebiT igi 

gvxvdeba safrangeTis samoqalaqo kodeqsSi.

naSromis mizania gaaanalizos da Seiswavlos iuridiuli personalurobis dakargvis 

is kerZo SemTxveva, rodesac pirovnebis arsebobis Sewyvetis faqtis danamdvilebiT 

dadgena SeuZlebelia, aseve misi samarTlebrivi mizezebi da masTan dakavSirebuli Se-

degebi frangul da qarTul samarTalSi.

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis samar-

Tlis samagistro saganmanaTleblo programis magistranti kerZo samarTlis mimarTulebiT; stras-

burgis universitetis iuridiuli fakultetis samarTlis samagistro programis (Master 2) me-2 kur-

sis magistranti fundamenturi kerZo samarTlis mimarTulebiT; advokati saerTo specializaciiT. 

1 Cornu G., Droit Civil Les Personnes, 13e ÉdiƟon, ED. Libraire Générale de Droit et de Jurisprudence, 2007, 13.
2 Terré F., Fenouillet D., Droit Civil Les Personnes, 8e ÉdiƟon, ED. Dalloz, 2012, 14.
3 Tumca Sinaarsi, romelsac igi asaxavs, Seesabameba qarTuli samoqalaqo samarTlis azrobriv CarCos.
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Sesaswavli sakiTxi aqtualuria imdenad, ramdenadac es am samarTlebrivi institu-

tis pirveli SedarebiTi kvlevaa am ori qveynis samarTalze dayrdnobiT.

naSromis mizani ar aris iuridiuli personalurobis dakargvasTan dakavSirebuli 

teqnikuri procedurebis detaluri aRwera, misi mizania institutis samarTlebrivi 

bunebis analizi da SedarebiTi kvleva principebis doneze.

amgvari kvlevis procesSi bunebrivia ver gaveqceviT momijnave samarTlebrivi in-

stitutebis ganxilvas, Tumca im farglebSi, rac saWiroa ZiriTadi sakvlevi sagnis 

Sesaxeb multimodaluri, srulyofilTan miaxloebuli xedvis CamoyalibebisTvis. Sesa-

bamisad, naSromi ar isaxavs miznad, masSi momijnave samarTlebrivi institutebis Sesaxeb 

naSromSi asaxuli ganmartebebi iyos amomwuravi.

SedarebiTi analizi mniSvnelovan rols asrulebs samarTlebrivi xedvis gafarToe-

basa da ama Tu im institutis srulyofaSi. am gziT samarTlebrivi doqtrina afar-

Toebs iuridiuli Sexedulebebis barierebs, romlebic mas sakiTxis mowesrigebis erTi 

konkretuli gamosavlis viwro sazRvrebSi aqceven, rac xels uSlis globaluri xedvis 

Camoyalibebas.

naSromis miznebisaTvis naTlad gamoikveTos TiToeuli qveynis kanonmdeblis midgo-

ma, normebi dajgufebulia or nawilad.

dajgufebis kriteriumia nagulisxmevi Sinaarsi (konteqsturi meTodi)4. ganmartebi-

sTvis gamoyenebulia teleologiuri meTodi.

2. cnebis genezisi

iuridiuli personalurobis cnebis pirveli konturebi Camoyalibda romis samarTalSi, 

Tumca pirvandeli gageba mniSvnelovnad gansxvavdeboda im cnebisagan, rasac dRes am 

terminSi moviazrebT. am periodSi igi gaigivebuli iyo sxeulebriv arsebobasTan.

romaul samarTalSi movale, romelsac ar SeeZlo valdebulebis Sesruleba gadae-

cemoda kreditors, igi kargavda samarTlebriv mdgomareobas. maSasadame, adamianis 

fizikuri da iuridiuli substancia Sordeboda erTmaneTs, xolo fizikur arsebobas 

adamiani agrZelebda iuridiuli personalurobis, anu yovelgvari samarTlebrivi sta-

tusis gareSe. igi aRar iyo uflebebis subieqti da SeiZleba gamxdariyo mxolod zemo-

qmedebebis obieqti, magaliTad, gasxviseba.

mTavari ganmasxvavebeli niSani dRevandeli da istoriuli mniSvnelobisa isaa, rom 

iuridiuli personalurobis dakargva ar ukavSirdeboda varauds sicocxlis Sewyvetaze 

da gamoiyeneboda, rogorc sasjelis forma.

romis samarTali am mxriv imdenad Sors midioda, rom ramdenime movalis arsebobis 

SemTxvevaS,i sxeulis fizikuri danawevrebiT da movaleTa Soris gayofiT SeiZleba das-

rulebuliyo.

dResdReobiT iuridiuli personalurobis dakargvas aRar aqvs sanqciis an sasjelis 

datvirTva. es aris prezumfcia adamianis arsebobis Sewyvetaze. ufro zustad, es aris 

prezumfcia adamianis fizikuri arsebobis TvalsazrisiT da faqti iuridiuli arsebo-

bis mimarT, vinaidan samarTlebrivi arseboba sruldeba iuridiuli personalurobis 

SewyvetiT. am dros fizikur mdgomareobaze SesaZlebelia mxolod varaudis gamoTqma.

safrangeTis sisxlis samarTlis 1810 wlis kodeqsSi gaTvaliswinebuli iyo iuridi-

uli personalurobis CamorTmevis SemTxveva, rac uTanabrdeboda samoqalaqo sikvdils.

4 daamkvidra Jan karbonierma.
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1948 wlis 27 aprilis dekretiT monobis gauqmebamde Savkanianebis samarTlebrivi 

mdgomareoba ar aniWebda maT iuridiul personalurobas, Tumca qmnida specifikur iu-

ridiul Semadgenlobas adamianisa da nivTis cnebebs Soris.5

dResdReobiT adamianis monobaSi an ymobaSi yofna dauSvebelia adamianis uflebaTa 

evropuli konvenciiT. iuridiuli personalurobis dakargva aRar atarebs sasjelis 

datvirTvas. es aris piris samarTlebrivi mdgomareobis cvlileba mxolod sicocxlis 

dasrulebiT an amis varaudiT.

3. cneba

3.1. iuridiuli personaluroba

adamianis arseboba mravalkomponentiani SefasebiTi cnebaa, materialuri gagebiT igi 

xasiaTdeba fizikuri da biologiuri parametrebis erTobliobiT, xolo aramaterial-

uri gagebiT abstrahirebadi cnebebiT, romelic filosofiuri da fsiqologiuri moZ-

Rvrebebis Seswavlis sagania.

iuridiuli arseboba ki sazrdoobs zemoT CamoTvlili materialuri da aramateri-

aluri pirobebis erTobliobiT.

adamianis arseboba iuridiuli gagebiT xasiaTdeba sami etapiT:

1. arsebobis dawyeba;

2. misi mimdinareoba;

3. dasasruli.

iuridiuli personaluroba mkveTrad aris dakavSirebuli adamianis fizikur, sxeu-

lebriv arsebobasTan.

marTalia adamianis arseboba cxovrebiseuli mocemulobaa, magram imisaTvis, rom 

man SeiZinos samarTlebrivi mniSvneloba, unda iyos aRiarebuli iuridiulad.

`iuridiuli personaluroba adamianad yofnis ganuyofeli kuTvnilebaa, igi saW-

iroebs fizikur arsebobas da eniWeba yvela im SemTxvevaSi, Tu adamiani dedis orga-

nizms gamoeyo cocxali da sicocxlisunariani.~6

iuridiuli personaluroba iwyeba dabadebiT.7

`iuridiuli personalurobis sayovelTaobaze saubrisas ar unda dagvaviwydes, rom 

am zesamarTlebrivi kuTvnilebis miniWeba xdeba pozitiur kanonmdeblobaSi gawerili 

wesis ZaliT~.8

safrangeTis samoqalaqo kodeqsi ar Seicavs iuridiuli personalurobis cnebis le-

galur definicias. saqarTvelos samoqalaqo kodeqsis mixedviT, adamianis unars iyos 

samoqalaqo uflebaTa subieqti, uwodebs uflebaunarianobas. is iwyeba dabadebiT da 

grZeldeba mTeli sicocxlis ganmavlobaSi.

erTaderTi SemTxveva, rodesac cocxali adamiani SesaZloa aRmoCndes iuridiuli 

personalurobis gareSe es aris iuridiuli personalurobis dakargva varaudis gamo, 

rom pirovnebis sicocxle dasrulebulia.

5 Terré F., Fenouillet D., Droit Civil Les Personnes, 8e ÉdiƟon, ED. Dalloz, 2012, 14.
6 Aubert J.L., IntroducƟon au Droit et Thémes Fondamentaux du Droit Civil, 7éme ÉdiƟon, ED. Armand Colin, 1998, 189.
7 safrangeTis samoqalaqo kodeqsi, muxlebi 318 da 725, xazi I.

8 Wicker G., Les FicƟons Juridiques, ContribuƟon à L’analyse de L’acte Juridique, ED. Libraire Générale de Droit et de 
Jurisprudence, 1997, 174.
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3.2. iuridiuli personalurobis dakargva

iuridiuli pirovnulobis dakargva aris movlena, romlis Semdegac, pirovnebis iuridi-

uli substancia wyvets arsebobas. movlenis dadgomasTan dakavSirebuli samarTlebriv 

Sedegebs ar SeiZleba ewodos samarTalsubieqtobis dakargva, radgan mas Semdegac, rac 

piri wyvets arsebobas rogorc samarTlis subieqti, misi samarTalsubieqtobis niSnebi 

rCeba da iwvevs samarTlebriv Sedegebs.

ufro swori iqneba Tu vityviT, rom iuridiuli pirovneba aRar monawileobs ax-

ali samarTlebrivi urTierTobebis formirebaSi, pirovnebas aRar gaaCnia neba9, gar-

dacvalebiT ar sruldeba pirovnebis yofna samarTlis subieqtad. amgvarad, iuridiuli 

personalurobis dakargva ar unda gaigivdes samarTlis subieqtobis dasrulebasTan. 

pirovneba gardacvalebis Semdegac agrZelebs monawileobas sxvadasxva samarTlebriv 

urTierTobaSi, magaliTad, anderZi, saavtoro uflebebi da ase Semdeg. Tuki Cven vi-

tyviT, rom gardacvaleba asrulebs pirovnebis yofnas samarTlis subieqtad, maSin ve-

Rar avxsniT sikvdilis Semdgomi samarTlebrivi Sedegebis iuridiul Zalas an aseTi 

samarTlebrivi mdgomareobisTvis dagvWirdeba axali terminis mogoneba. aqve unda da-

konkretdes, rom saubaria ara adamianis sxeulze, aramed mis iuridiul bunebaze.

imisaTvis, rom naSromSi naTeli moefinos TiToeuli qveynis midgomas sakiTxisadmi, 

maT sakanonmdeblo normebs normebs daeTmoba calke msjeloba.

safrangeTis kanonmdeblobiT, iuridiuli personaluroba gasdevs adamianis cx-

ovrebas da sruldeba gardacvalebasTan erTad.10

gamoyofen or SemTxvevas:

1. rodesac faqti aSkaraa;11

2. rodesac arsebobs mxolod eWvi.12

arsebobs eWvis ori koncefcia: franguli kanonmdeblobis mixedviT:

1. aryofna;13

2. gaqroba.14 

qarTuli kanonmdeblobis mixedviT:

1. ugzo-ukvlod dakargulad aRiareba;

2. gardacvlilad gamocxadeba.

saqarTvelos samoqalaqo kodeqsi asaxelebs erTaderT im SemTxvevas, rodesac 

uflebaunarianobis dakargvis samarTlebrivi Sedegi SeiZleba dadges da es pirovnebis 

sikvdilia. am kuTxiT, franguli da qarTuli kanonmdeblobis midgomebi identuria, 

Tumca arsebobs rigi gansxvavebebi, romelic samarTalwarmoebis procesSi Slis sakiTx-

is gansxvavebuli mowesrigebis perspeqtivebs.

fizikuri piris ugzo-ukvlod dakargulad aRiareba samarTlebriv prezumfcias 

warmoadgens.15

9 ufro zusti iqneba, Tu vuwodebT am mdgomareobas `ganaxlebadi nebis~ ararsebobas, radgan gar-

dacvalebis SemTxvevaSic ki sicocxleSi gamoxatuli neba ganagrZobs samarTlebrivi Sedegebis warmoqm-

nas.

10 Buffelan-Lanore Y., Larribau-Terneyre V., Droit Civil, 19e ÉdiƟon, ED. Dalloz, 2015, 299.
11 ~CerƟtude”.
12 ~Le Doute”.
13 ~Absence”.
14 ~La dispariƟon”.
15 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 189.
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sikvdilis varaudis gareSe iuridiuli personalurobis dakargva iqneboda cocxali 

adamianis datoveba samarTlebrivi statusis gareSe, rac ewinaaRmdegeba Tanamedrove 

samarTlis principebs da SeiZleba ganimartos, rogorc monobis msgavsi mdgomareoba.

rogorc frangul, ise qarTul samarTalSi ganasxvaveben or SemTxvevas, rodesac 

piri imyofeboda sicocxlisTvis saSiS pirobebSi, ris Semdegac, misi adgilsamyofeli 

ucnobi gaxda, an rodesac misi adgilsamyofeli ucnobia, Tumca sicocxlisTvis sa-

frTxis Semcvel pirobebSi yofnis faqti ar gamoaSkaravebula.

4. sicocxlis dasrulebis varaudi

4.1. ugzo-ukvlod gauCinarebis da aryofnis16 cnebebis sistemuri 

analizi 

safrangeTis samoqalaqo kodeqsi:

Co de Civil, Livre Ler: Des Personnes, Titre IV: Des Absents, Chapitre II: De la DéclaraƟon d’Absence
Chapitre I: De la PrésompƟon d’Absence, ArƟcles 112-121
Chapitre II: De la DéclaraƟon d’Absence, ArƟcles 122 -132

saqarTvelos samoqalaqo kodeqsi:

samoqalaqo kodeqsi wigni 1-li, samoqalaqo kodeqsis zogadi debulebani; kari pirveli, 

pirebi; Tavi pirveli, fizikuri pirebi; muxli 21

aryofna axasiaTebs pirovnebis iseT mdgomareobas, rodesac pirovneba sakuTar mudmiv 

sacxovrebel adgilze garkveuli periodis ganmavlobaSi ar Cans da misi adgilsamyofe-

li ucnobia, amavdroulad ar arsebobs cnobebi sicocxlisTvis saSiS viTarebaSi misi 

aRmoCenis an sxva iseTi garemoebis Sesaxeb, rasac misi gardacvaleba SeiZleba gamoewvia.17

aryofna, romelic gamowveulia raime konkrtuli mizniT sxva adgilze xangrZlivi 

gadasvliT am muxlebis miznebisaTvis ararelevanturia. orive SemTxvevaSi, mniSvneloba 

aqvs im garemoeba,s moipoveba Tu ara cnobebi piris adgilsamyofelis Sesaxeb.

safrangeTis samoqalaqo kodeqsi gvTavazobs ufro detalur aRweras proceduris, 

rac Sinaarsobrivad Sedgeba ori etapisgan.18

4.1.1. aryofnis varaudi

im garemoebis dadgena, rom is aRar imyofeba Tavis mudmiv sacxovrebel adgilze da ar 

arsebobs cnobebi misi adgilsamyofelis Sesaxeb.

aseT dros varaudi gardacvalebaze jer kidev naadrevia, moiazreba, rom armyofi 

pirovneba cocxalia.

SesaZlebelia piri sacxovrebel adgilze ar imyofebodes xangrZlivi drois ganmav-

lobaSi raime mizeziT, magaliTad, Svebuleba am SemTxvevaSi yuradReba eqceva faqtors 

misgan moipoveba cnobebi Tu ara.

16  ~Absence”.
17 Larroumet C., Droit Civil, 5e ÉdiƟon, ED. Economica, 2016, 206.
18 Muller M., Droit Civil, 6e ÉdiƟon, ED. Foucher, 2011, 36.

a. niauri iuridiuli personalurobis dakargva



63

winapirobebi:

frangul samarTalSi:

• pirovneba wyvets gamoCenas Tavis mudmiv samyofel adgilze da es grZeldeba 

garkveuli periodis ganmavlobaSi;

• pirovnebis Sesaxeb ar moipoveba cnobebi;

• pirovneba moiazreba cocxlad;

• sicocxlisTvis saSiS garemoebebSi yofnis faqti ar gamovlenila.

qarTul samarTalSi:

• 2 wlis ganmavlobaSi pirovneba ar Cndeba Tavis mudmiv sacxovrebel adgilze;

• igi moiazreba cocxlad; 

• sicocxlisTvis saSiSi garemoebebis arsebobis Sesaxeb cnobebi ar moipoveba.

mimarTvaze uflebamosili piris dasaxelebisas orive qveynis kanonmdebloba iyenebs 

dainteresebuli piris cnebas. safrangeTis kanonmdeblobaSi dainteresebuli piri 

ganimarteba farTod da moicavs rogorc ojaxis wevrebs, aseve araregistrirebul qor-

winebaSi myof pirebs, radgan ar arsebobs dainteresebuli piris legaluri definicia, 

frangul doqtrinaSi ganixileba ufro farTo ganmartebis SesaZleblobac.

am periodis ganmavlobaSi qorwineba narCundeba.

frangul samarTalSi aryofnis varaudi wydeba sam SemTxvevaSi:

1. adamianis dabrunebiT;

2. misi gardacvalebis dadasturebiT;

3. aryofnis aRiarebiT.

qarTul samarTalSi ugzo ukvlod dakargulad aRiareba xdeba sasamarTlos mier 

dainteresebuli piris mimarTvis safuZvelze 2 wlis gamoucxadeblobis SemTxveva-

Si. yuradRebamisaqcevia is faqti, rom qarTuli samarTlis mier dawesebul vadasa da 

franguli samarTlis analogiur danawess Soris gansxvaveba Zalian didia. amasTan, qa-

rTul samarTalSi procedura mxolod erT etaps moicavs: sasamarTlosTvis mimarTva 

da faqtis aRiarebis moTxovna, rac ganixileba udavo warmoebis wesiT. calke ganxilvis 

sagania is faqti, rom 2-wliani gamoucxadeblobis faqti dasturdeba policiisaTvis 

Sesabamisi gancxadebis mimarTvis damadasturebeli dokumentiT da organos mier gace-

muli Sesabamisi aqtiT imis Sesaxeb, rom Sesabamisi moqmedebebi dasrulda uSedegod. 

Sinaarsobrivad 2-wliani periodi gancxadebis Setanamde SeiZleba SevadaroT franguli 

samarTliT aryofnis gamocxadebis pirvel etaps, Tumca aris gansxvaveba, am periodis 

ganmavlobaSi piris aryofna ar aris moqceuli samarTlebriv CarCoSi, ar iniSneba misi 

interesebis warmomadgeneli, amitom misi qonebrivi da sxva uflebebi zemoqmedebaTagan 

daucveli rCeba.

4.1.2. aryofnis aRiareba

drois gasvlasTan erTad piris gardacvalebis Sesaxeb eWvi Rrmavdeba. yvela dain-

teresebul pirovnebas SeuZlia mimarTos mosamarTles, raTa gamocxaddes aryofnis 

varaudi. mosamarTle niSnavs pirovnebas ojaxis wevrTagan, romelic `armyofad~ ga-

mocxadebuli piris interesebs daicavs.

Semdegi etapia piris ukanaskneli sacxovrebeli adgilis mixedviT piris `armyofad~ 

aRiareba. es xdeba 9 wlis Semdeg aryofnis varaudis gamocxadebidan da unda iyos ga-

moqveynebuli.

erTi wlis Semdeg gadawyvetilad iTvleba piris aryofna am gadawyvetilebis gamo-
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qveyneba agreTve savaldebuloa.

igi gardacvalebis mowmobis msgavsi iuridiuli Zalis matarebelia da iwvevs qor-

winebis dasrulebas.19 gadawyvetilebis gauqmeba SesaZlebelia piris dabrunebis SemTx-

vevaSi.

4.2. gardacvlilad gamocxadebis da gauCinarebis samarTlebrivi 

reJimebis sistemuri analizi 

frangul samarTalSi:

Code Civil, LivreLer: Des Personnes, Titre II: Des Actes de l’Etat Civil, Chapitre IV: Des Actes de Décès. ArƟcle 88.

qarTul samarTalSi:

samoqalaqo kodeqsi wigni 1-li, samoqalaqo kodeqsis zogadi debulebani;

kari pirveli, pirebi; Tavi pirveli, fizikuri pirebi; muxli 22

es aris samarTlebrivi reJimi, romelic gamoiyeneba sicocxlisTvis saSiS garemoebebSi 

aRmoCenil pirTa mimarT, romelTa cxedari an gardacvalebis ucilobeli mtkicebule-

ba napovni ar aris. gauCinareba (DispaƟƟon) franguli samarTlis mixedviT, xolo qar-

Tuli samarTlis gardacvlilad gamocxadebis instituti moiazrebs iseT SemTxvevas, 

rodesac pirovneba gauCinarda sicocxlisTvis saSiS viTarebaSi.

safrangeTSi dainteresebul mxareTa garda sasamarTlos winaSe20 mimarTva SeuZlia 

prokurors. sasamarTlos aqvs ufleba Tavisi iniciativiT gamoiTxovos faqtebi Tuki 

mtkicebulebebi arasakmarisad damajerebelia.

mniSvnelovania gauCinarebis zusti TariRis dadgena. is dgindeba garemoebebis er-

Tobliobis Sesabamisad. am gadawyvetilebas aqvs gardacvalebis mowmobis iuridiuli 

Zala da warmoSobs imave samarTlebriv Sedegebs.

gansxvavebuli midgomebis ZiriTadi wili procedurul sakiTxebze modis. es insti-

tuti rogorc erT, aseve meore SemTxvevaSi, Tavidanve moiazrebs eWvs gardacvalebaze.

mimarTvis subieqti dainteresebuli mxarea, Tumca qarTulisgan gansxvavebiT, sa-

frangeTis samoqalaqo kodeqsi amis uflebamosilebas aniWebs aseve prokurors. amas 

garda, Tu piri sakuTar sacxovrebel adgilze ar gamocxadda 5 wlis ganmavlobaSi da 

misi adgilsamyofeli ucnobia, igi gardacvlilad gamocxaddeba im SemTxvevaSic, Tu 

sicocxlisTvis saSiS garemoebebs adgili ar hqonia.

aq saqarTvelos samoqalaqo kodeqsis 22-e muxls dispoziciidan SegviZlia gamovyoT 

2 kategoria:

• piri daikarga iseT garemoebebSi, romelic mas sikvdils uqadda;

• savaraudoa misi daRupva ubeduri SemTxvevis gamo.

me-2 SemTxveva pirvelisgan imiT unda ganvasxvavoT, rom pirvel SemTxvevaSi saubaria 

zogadad sicocxlisTvis saSiS pirobebze, magaliTad, laSqroba mTis mwvervalze, xolo 

me-2 SemTxvevaSi ubeduri SemTxveva uSualod am piris adgilsamyofelTan ivaraudeba, 

magaliTad, mewyeri im teritoriaze, sadac es piri savaraudod unda yofiliyo. aseT 

SemTxvevaSi, gardacvlilad gamocxadebis vada 6 Tvemde mcirdeba.

midgomebi gansxvavebulia sikvdilis TariRis dadgenasTan dakavSirebiT:

19 Goubeaux G., Voirin P., Droit Civil, 35e ÉdiƟon, ED. Libraire Générale de Droit et de Jurisprudence,, 2015, 75.
20 uflebamosilia Tribunal de Grande Instance.

a. niauri iuridiuli personalurobis dakargva
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piris sikvdilad miiCneva misi savaraudo daRupvis dRe an Tu aseTi varaudi SeuZle-

belia, sasamarTlos gadawyvetilebis ZalaSi Sesvlis dRe. safrangeTis samoqalaqo ko-

deqsis 88-e muxls ki Semoaqvs am dRis dadgenis SefasebiTi kriteriumi. igi miuTiTebs 

konkretuli garemoebebis Seswavlaze, xolo Tu es SeuZlebelia, mxedvelobaSi miiReba 

dRe, rodesac piri gauCinarda.

orive SemTxvevaSi, miRebul aqts aqvs gardacvalebis mowmobis Tanabari iuridiuli 

Zala.

dabrunebis SemTxvevaSi, rogorc qarTul, aseve frangul samarTalSi, yvela iurid-

iuli Sedegi ubrundeba Tavdapirvel mdgomareobas, Tumca xSir SemTxvevaSi es SeuZle-

belia. frangul samarTalSi pirovneba, romelic moiazreba gamqralad ibrunebs Tavis 

qonebriv sikeTeebs, dabrunebis droisTvis arsebul mdgomareobaSi, magram qorwineba 

rCeba gauqmebuli. qarTul samarTalSi viTareba sxvanairia: qorwinebis aRdgena orive 

piris TanxmobiT SesaZlebelia, Tumca aRdgena SeuZlebelia im SemTxvevaSi, Tu gar-

dacvlilad gamocxadebulis meuRle daqorwinda, aseT dros ZalaSi rCeba axali qor-

wineba.

5. daskvna

rogorc qarTul, aseve frangul samarTalSi iuridiuli personalurobis dakargvis 

sakiTxi Slis azrobriv mravalferovnebas dapirispirebul interesTa irgvliv. erTi 

mxriv, gvevlineba pirovneba, romelic SesaZloa cocxalia da romelic rCeba iurid-

iuli personalurobis gareSe; meore mxriv, dainteresebuli piri, romlis qonebrivi 

da sxva interesebis sruli moculobiT ganxorcielebisTvis saWiroa gauCinarebuli 

piris samarTlebrivi mdgomareobis cvlileba. statiis mizani iyo franguli da qarTu-

li sakanonmdeblo mowesrigebis saxesxvaobebis Seswavla Sedarebis konteqstualuri da 

sistemuri meTodebis gamoyenebiT. kvlevis procesSi gamoikveTa franguli samarTlis 

Tavisebureba iyos ufro lmobieri gauCinarebuli pirovnebis interesTa mimarT, rac 

yvelaze naTlad Cans procedurebis vadebis Sedarebisas.

#3, 2018                   Tsu samarTlis mimoxilva saiubileo gamocema
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Giorgi Kantaria (LL.B. Student, TSU)

A Peculiarity of Determining Contract Terms at the Time of Contract Enforcement in 
Georgian Civil Law

Abstract

The issue of enforced contracƟng and policing the terms of the contract is discussed in the arƟcle. Since 
the content of such contract is enƟrely determined by the company which holds a dominant posiƟon in 
the market, there is a risk of offering unfair terms. In the absence of special regulaƟon of the issue, it is 
necessary to present the ways of definiƟon and control of such contractual terms based on general legal 
grounds, for the purpose of consumer protecƟon. In addiƟon, the arƟcle deals with ways of determina-
Ɵon of contractual terms in a framework of enforced contracƟng to ensure equality of parƟes. The issue 
is of parƟcular importance in connecƟon with policing the standard terms of the above menƟoned type 
of agreements in order to exclude the abuse of right defining standard terms by the enterprises holding 
dominant posiƟon at the market.

The arƟcle discusses issues is also related to judicial pracƟce which is discussed in the field of legal 
regulaƟon. In addiƟon, in the arƟcle is also well-defined importance and funcƟon of contractual enforce-
ment. It has an important place in civil law because its provisions is achieving the contractual equality. Con-
tractual enforcement existed at that Ɵme when a company or person holds a dominant market posiƟon 
and/or acts within its entrepreneurial operaƟon. It goes without saying that primary goal of this insƟtute 
is protecƟon of consumer rights.

The paper idenƟfies the noƟon of “consumer”. According to the dominant view in the literature, con-
sumer may be only natural person. Thus, small-sized enterprises which are de facto in the same situaƟon 
as the natural person remain out protecƟon which is construed as deficiency from legislaƟve as well as 
from a pracƟcal point of view.

The Georgian legislaƟon despite the exisƟng problems sƟll provides the possibility of controlling the 
contents of the contracts and consumer’s parƟcipaƟon in its determinaƟon within the contractual en-
forcement which is based on general grounds. However, in spite of this there is almost no case found in 
Georgian judicial pracƟce that a consumer requests to adhere to the agreement with the above criteria 
and defining its terms of these principles. Besides the difficulty of searching for the legal basis of claim, it 
also shows that legal awareness is very low among ciƟzens. It Is obvious that all menƟoned above is the 
impediment to the implementaƟon of the law in pracƟce and it has to be eliminated immediately.
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1. Sesavali

kontrahirebis iZuleba samoqalaqo samarTlis erT-erTi gamorCeuli da problemuri 

institutia. Tavisi arsiT is xelSekrulebis Tavisuflebis fundamenturi principisa-

gan gamonaklissa da misi SezRudvis formas warmoadgens,1 romelic miznad isaxavs im 

pirTa dacvas, romelTa uflebebic SeiZleba Seilaxos bazarze gabatonebuli statusis 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis samar-

Tlis sabakalavro saganmanaTleblo programis me-6 semestris studenti. 

1 analogiuri poziciaa gamoTqmuli sxva avtorTa mierac: juReli g, (red.) saxelSekrulebo samarTa-

li, Tb., 2014, 103; Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni III, valdebulebi-

Ti samarTali, Tb., 2001, 62; jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, Tb., 

2017, 199-200. 
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mqone sawarmoTa zegavleniT.2 

problema gansakuTrebiT mwvaved dgas, maSin roca saqme exeba xelSekrulebis 

pirobebis gansazRvras. praqtikaSi, Zlieri mxare xSirad saxelSekrulebo pirobebis 

mTavar ganmsazRvrelad gvevlineba, rac momxmarebelTa interesebis dacvis kuTxiT 

garkveul problemebs qmnis.

bazarze dominirebuli sawarmoebis mier, maTi gavlenis borotad gamoyenebis risk-

is Sesamcireblad aucilebelia zustad ganisazRvros is samarTlebrivi paradigmebi, 

rasac unda daefuZnos maT mier momxmarebelTan kontrahirebis iZulebis farglebSi 

dadebuli xelSekruleba. Sesabamisad udavoa, rom aseTi xelSekrulebis pirobebis gan-

sazRvris Taviseburebis warmoCenas, TeoriulTan erTad didi mniSvneloba aqvs.

samwuxaroa, rom am metad problemur sakiTxze iuridiuli literatura Zalian mwir-

ia da mxolod ramdenime naSromiT Semoifargleba.3 amasTan, bundovania sakanonmdeblo 

mowesrigebac.4 

sagulisxmoa, rom saqarTvelos samoqalaqo kodeqsis(SemdgomSi ssk-is) 319-e muxlis 

me-2 da me-3 nawili exeba xelSekrulebis dadebis Tavisuflebis SezRudvas, Tumca Si-

naarsis gansazRvrasTan dakavSirebiT raime konkretul wess ar azustebs. Sesabamisad, 

dasazustebelia kontrahirebis iZulebis farglebi. kerZod, pasuxi unda gaeces kiTx-

vas, kontrahirebis iZuleba mxolod xelSekrulebis dadebis Tavisuflebis SezRudvaa, 

Tu nawilobriv aseTi SezRudvis farglebSi dadebuli xelSekrulebis Sinaarsis kon-

trolsac gulisxmobs? 

amasTan, dasazustebelia Tu ra wesebiT unda ganisazRvros kontahirebis iZulebis 

farglebSi dadebuli xelSekrulebis pirobebi, raTa dacul iqnes mxareTa Tanasworu-

flebianoba. am sakiTxze specialuri kanonis ararsebobis pirobebSi ki gansakuTrebiT 

mniSvnelovania kerZosamarTlebrivi principebis gavlenis warmoCena aRniSnul samarT-

lebriv urTierTobaze.

aseve, gansakuTrebul problemas warmoadgens xelSekrulebis standartuli pirobe-

bi. praqtikaSi kontrahirebis iZulebis farglebSi dadebuli xelSekrulebebis umeteso-

ba momxmarebelTan ideba swored standartuli pirobebiT, rac kidev ufro metad am-

cirebs xelSekrulebaSi momxmareblis interesebis gaTvaliswinebis SesaZleblobas.

amasTan, mniSvnelovania dazustdes momxmareblis cneba, gansakuTrebiT iuridiul 

pirTan mimarTebiT, vinaidan konkretul SemTxvevaSi SesaZlebelia kontrahirebis iZu-

lebiT SeboWil subieqtTan sxva iuridiuli piris mier dadebuli xelSekruleba iyos 

or Tanaswor subieqts Soris dadebuli biznes SeTanxmeba da adgili ar qondes `susti 

subieqtis“ dacvis aucileblobas, rac gamoricxavs kontrahirebis iZulebas.

yovelive zemoTqmulis gaTvaliswinebiT, kvlevis mizans warmoadgens dasaxelebuli 

problemis ganxilva normatiul-dogmatur, analizis, sinTezisa da SedarebiT-samarT-

lebriv meTodebze dayrdnobiT, raTa srulad warmoCindes problemis gadaWris gzebi.

2 ix. Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni III, valdebulebiTi samarTali, 

Tb., 2001, 63.

3 jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, Tb., 2017; zoiZe b., evropuli 

kerZo samarTlis recepcia saqarTveloSi, Tb., 2005; Wanturia l., zoiZe b., saqarTvelos samoqalaqo 

kodeqsis komentari, wigni III, valdebulebiT samarTali, Tb., 2001; juReli g, (red.) saxelSekrulebo 

samarTali, Tb., 2014;  gelaSvili i., saqarTvelos samoqalaqo kodeqsis onlainkomentari, muxli 319, 

xelmisawvdomia: <www.gccc.ge>, [06.01.2018].
4 kontrahirebis iZulebas samoqalaqo samarTalSi exeba mxolod 319-e muxlis me-2 da me-3 nawilebi.
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2. xelSekrulebis Tavisufleba da kontrahirebis iZuleba

2.1. xelSekrulebis Tavisuflebis arsi (zogadad)

saxelSekrulebo Tavisuflebis principi qarTuli samoqalaqo samarTlis erT-erTi um-

niSvnelovanesi institutia, is samarTlebrivi gamovlinebaa im ideisa, rom pirs unda 

hqondes `arCevanis avtonomia“.5,6 saqarTveloSi aRniSnuli principis Camoyalibeba naw-

ilobriv sabWoTa kavSiris daSlam da sabazro ekonomikis principze gadasvlam gamoi-

wvia.7 xelSekrulebis Tavisufleba ki qveyanaSi ekonomikuri procesebis ganviTarebis 

sawindari gaxda,8 amdenad, xelSekrulebis Tavisuflebis mizans warmoadgens aramarto 

nebis avtonomiis uzrunvelyofa,9 romelsac saqarTvelos konstituciis me-16 muxliT 

garantirebuli pirovnebis Tavisufali ganviTarebis uflebac ganamtkicebs,10 aramed 

ekonomikuri urTierTobebis mowesrigebac. Sesabamisad, xelSekrulebis Tavisuflebis 

arsi aramarto iuridiul, aramed ekonomikur urTierTobebSic vlindeba da mraval 

kompleqsur sakiTxs ukavSirdeba.

kanonmdebeli ganamtkicebs xelSekrulebis Tavisuflebis princips da SesaZleblo-

bas aniWebs mxareebs, Tavisi SexedulebiT gansazRvron xelSekrulebis Sinaarsi da misi 

Sesrulebis meqanizmi.11 is mxareebs aZlevs SesaZleblobas dadon swored is garigeba, 

romelic maT surT12 da imave SinaarsiT, romelic maTTvis yvelaze xelsayrelia, raTa 

xelSekrulebis Sesrulebis Semdeg orive mxare iyos ukeTes mdgomareobaSi, vidre uwin.13 

amasTan, vinaidan yvelaze kargad mxareebma ician TavianTi interesebi, maT saukeTe-

sod SeuZliaT xelSekrulebis Sedgena.14 swored amitom ssk-is 319-e muxli samarTlis 

subieqtebs aniWebs uflebas: dadon an ar dadon xelSekruleba, maT Soris iseTic, ro-

melsac kanoni pirdapir ar iTvaliswinebs, magram ar aris akrZaluli, damoukideblad 

gansazRvron misi Sinaarsi, forma da tipi, swored am komponentTa erToblioba qmnis 

saxelSekrulebo Tavisuflebas.

xelSekrulebis Tavisuflebis principi imdenad Zlieria, rom masSi Carevisa da 

Sinaarsis Secvlis uflebamosileba sasamarTlosac ar gaaCnia,15 miuxedavad amisa, sa-

samarTlo sworad aRniSnavs, rom is ar aris absoluturi principi da legitimur boWvas 

319-e muxlis I nawilSive povebs.16

5 holandiis samoqalaqo samarTalSi gvxvdeba termini „arCevanis avtonomia“, romelic qarTul samar-

TalSi damkvidrebuli terminis `kerZo avtonomiis~ analogs warmoadgens.

6 Smits J. M., Contract Law: A ComparaƟve IntroducƟon, Maastricht, The Netherlands, 2015, 10.
7 Sengelia i., saxelSekrulebo Tavisufleba, rogorc samoqalaqo samarTlis principi arsi da mniSvn-

eloba, Jurn. „marTlmsajuleba da kanoni“, №4, 2009, 44.

8 jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, Tb., 2017, 46.

9 juReli g, (red.), saxelSekrulebo samarTali, Tb., 2014, 103.

10 saqarTvelos konstitucia, 2018 wlis 8 ianvris mdgomareobiT. gelaSvili i., saqarTvelos samoqa-

laqo kodeqsis onlainkomentari, muxli 319, veli 1, xelmisawvdomia: <www.gccc.ge>, [07.01.2016].

11 saqarTvelos uzenaesi sasamarTlos ganCineba (susg), 2017 wlis 20 oqtomberi, №as-842-786-2017.

12 Sengelia i., saxelSekrulebo Tavisufleba, rogorc samoqalaqo samarTlis principi arsi da mniS-

vneloba, Jurn. „marTlmsajuleba da kanoni“, №4, 2009, 46.

13 Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni III, valdebulebiTi samarTali, 

319-e muxli, Tb., 2001, 58-59.

14 Smits J. M., Contract Law: A ComparaƟve IntroducƟon, Maastricht, The Netherlands, 2015, 10.
15 susg, 2016 wlis 28 ivlisi, №as-123-119-2016.

16 susg, 2016 wlis 31 maisi, №as-1231-1154-2015.
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amasTan, sagulisxmoa, rom saxelSekrulebo urTierTobebSi `sruli Tanasworoba 

da srulad Tanaswori molaparakeba ar arsebobs“17 da `saxelSekrulebo Tavisufleba 

mxolod samarTlebriv faseulobaTa werigis farglebSia SesaZlebeli.“18

2.2. kontrahirebis iZulebis arsi da misi gamoyeneba 

samoqalaqosamarTlebriv urTierTobebSi

rogorc ukve iTqva, saxelSekrulebo Tavisufleba samarTlis subieqtebs moqmedebis 

did SesaZleblobas aniWebs, rac badebs bazarze dominirebuli piris mxridan am Tavi-

suflebis borotad gamoyenebisa da mxareTa Tanasworobis darRvevis risks. 

imis gaTvaliswinebiT, rom `Tanasworoba samarTlis fuZemdebluri principia~,19 

mis uzrunvelsayofad da saxelSekrulebo Tavisuflebis borotad gamoyenebis Tav-

idan asacileblad kanonmdebeli adgens kontrahirebis iZulebis instituts,20 romelic 

Tavisi arsiT dafuZnebulia kerZo avtonomiasa da mxareTa Tanasworuflebianobaze.21 

aRsaniSnavia, rom, rogorc iTqva, am institutis mizans im pirTa dacva warmoadgens, 

visi uflebac SeiZleba Seilaxos bazarze dominanturi mdgomareobis mqone sawarmoTa 

zegavleniT.22

kontrahirebis iZulebas samoqalaqo samarTalSi didi mniSvneloba aqvs imdenad, 

ramdenadac misi arsi saxelSekrulebo Tanasworobis miRwevaa.23 

kontrahirebis iZuleba arsebobs maSin, rodesac pirs ukavia bazarze dominirebuli 

mdgomareoba da/an moqmedebs misi samewarmeo saqmianobis farglebSi.24 aseve, mniSvnelo-

vania is sikeTec, rasac exeba urTierToba.25 magaliTad, Tu piri aris momxmarebeli da 

nivTi sWirdeba saarsebo moTxovnilebaTa dasakmayofileblad. am SemTxvevaSi saWiro 

ar aris pirs hqondes bazarze dominirebuli mdgomareoba, sakmarisia, rom moqmedebdes 

misi samewarmeo saqmianobis farglebSi. amasTan, mniSvnelovania xelSekrulebis poten-

ciuri obieqtis gamoyenebis mizani da daniSnuleba.

aRsaniSnavia, rom kontrahirebis iZulebis mizans xelSekrulebis dadeba warmoadgens, 

maSasadame, kontrahirebis iZulebas aqvs samoqalaqo brunvis gaZlierebisa da xelSewyo-

bis funqciac, swored amitom gasaziarebelia iuridiul literaturaSi gamoTqmuli 

pozicia imis Sesaxeb, rom kontrahirebis iZuleba unda arsebobdes mxolod maSin, Tu 

17 ix. Todua m., vilemsi h., valdebulebiTi samarTali, Tb., 2006, 108.

18 ix.zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 277.

19 ix. nemswveriZe T., kontrahentTa Tanasworobis principis realizeba frenSaizingul  urTierTo-

bebSi, „studentur samarTlebrivi Jurnali“, 2013, 31.

20 iuridiul literaturaSi gamoTqmulia pozicia, rom kontrahirebis iZulebis institutis mizani 

„susti mxaris“ dacva da misi konstituciuri uflebebis uzrunvelyofaa. ix. svanaZe g., xelSekrulebis 

Tavisuflebis SezRudva, wignSi: juReli g, (red.), saxelSekrulebo samarTali, Tb., 2014, 103; jor-

benaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, Tb., 2017, 201; gelaSvili i., saqarT-

velos samoqalaqo kodeqsis onlainkomentari, muxli 319, veli 20, xelmisawvdomia: <www.gccc.ge>,  

[07.01.2018].

21 CaCava s., moTxovnebisa da moTxovnis safuZvlebis konkurencia, Tb., 2011, 116.

22 Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni III, valdebulebiTi samarTali, 

319-e muxli, Tb., 2001, 63.

23 jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, Tb., 2017, 213.

24 gelaSvili i., saqarTvelos samoqalaqo kodeqsis onlainkomentari, muxli 319, veli 20, xelmisaw-

vdomia: <www.gccc.ge>,  [07.01.2018].

25 jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, Tb., 2017, 213.
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amas moiTxovs samoqalaqo brunvis interesi.26 maSasadame, SegviZlia davaskvnaT, rom 

samoqalaqo brunvis interesebis arseboba kontrahirebis iZulebis arsebobis dadgenis 

erT-erTi umTavresi winapirobaa.

dabolos, miuxedavad imisa, rom `saxelSekrulebo samarTali xelSekrulebis Ta-

visuflebis principze da mxareTa urTierTndobazea agebuli“27 momxmareblis inter-

esTa dasacavad kontrahirebis iZulebis institutis arseboba aucilebelia. amasTan, 

igi ar unda iyos gagebuli mxolod xelSekrulebis dadebis Tavisuflebis SezRudvad. 

igi nawilobriv xelSekrulebis Sinaarsis Tavisuflebasac zRudavs, vinaidan bazarze 

dominirebuli statusis mqone pirs ar SeuZlia kontrahents usafuZvlod SesTavazos 

xelSekrulebis araTanabari pirobebi.28 aRniSnulze pirdapir miuTiTebs ssk-is 319-e 

muxlis meore nawilis bolo winadadeba, rac, cxadia, samoqalaqo brunvisa da kanonier-

ebis dacvis interesebiTaa nakarnaxevi da qmnis xelSekrulebis pirobebis gansazRvrisa 

da kontrolis zogad safuZvels.

3. kerZo samarTlebrivi principebis gavlena kontrahirebis iZulebiT 

dadebul xelSekrulebebze

3.1. keTilsindisierebis principi

kontrahirebis iZulebis farglebSi dadebul xelSekrulebaSi aucilebelia misi 

pirobebis gansazRvra saxelSekrulebo samarTlianobisa da mxareTa Tanasworobis prin-

cipebze dayrdnobiT, raTa maqsimalurad iqnes daculi momxmareblis interesi, rom-

lisTvisac monopoliuri bazari `pirdapir safrTxes“ warmoadgens.29 amitomac, amgvar 

xelSekrulebaSi keTilsindisierebis principis moqmedeba umniSvnelovanesia.

cxadia, xelSekrulebaSi Camoyalibebuli pirobebi savaldebuloa konkretuli val-

debulebiT-samarTlebrivi urTierTobis yvela monawilisTvis. amasTan, ama Tu im xe-

lSekrulebaSi SesaZloa arc iyos Camoyalibebuli gansazRvruli qcevis wesi, magram 

gansazRvruli moqmedebis Sesrulebis valdebuleba keTilsindisierebis pricnipidan 

gamomdinareobdes,30 rac sruliad bunebrivia, vinaidan zogjer principebi imdenad na-

Telia, rom xelSekrulebaSi damatebiT gaweras ar saWiroebs.31

mniSvnelovania, rom keTilsindisierebis principi erT-erTi fuZemdebluria evrop-

ul saxelSekrulebo samarTalSic da TiToeuli mxare swored am principze dayrdnobiT 

unda moqmedebdes, romlis gamoricxvac mxareTa SeTanxmebiT dauSvebelia,32 metic igi 

gansxvavebuli verbaluri Tu Sinaarsobrivi koniuqturiT Cadebulia evrokavSiris yve-

la wevri saxelmwifos samoqalaqo Tu savaWro kodeqsebSi.33

26 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 275.

27 susg, 2016 wlis 25 marti, №as-374-355-2015.

28 susg, 2007 wlis 13 Tebervali, №as-505-889-06.

29 CaCaniZe T., saxelSekrulebo Tavisufleba da saxelSekrulebo samarTlianoba Tanamedrove 

saxelSekrulebo samarTalSi, Jurn. „marTlmsajuleba da kanoni”, №3, 2010, 26.

30 xunaSvili n., keTilsindisierebis principi saxelSekrulebo samarTalSi, Tb., 2016, 105.

31 Smits J. M., Contract Law: A ComparaƟve IntroducƟon, Maastricht, The Netherlands, 2015, 9.
32 bzekalava e., WaliZe T., cercvaZe a., gegenava d. (red.), evropuli saxelSekrulebo samarTlis prin-

cipebi, Tb., 2014, 21.

33 vaSakiZe g., keTilsindisiereba saqarTvelos samoqalaqo kodeqsis mixedviT _ abstraqcia Tu moq-

medi samarTali Jurn. `qarTuli samarTlis mimoxilva“, №10/2007-1, 2007, 28.
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 saqarTvelos samoqalaqo kodeqsSi igi ganmtkicebulia me-8 muxlis me-3 nawilSi da 

samoqalaqo samarTlis subieqtTa qcevis standarts warmoadgens.34 is moqmedebs rogorc 

saxelSekrulebo, ise winasaxelSekrulebo etapze, aseve xelSekrulebis ganmartebisas 

da adgens erTgvar damatebiT valdebulebebs.

 winasaxelSekrulebo etaze amgvar damatebiT valdebulebebs warmoadgens momx-

mareblis informirebis valdebuleba, usafrTxoebis valdebuleba da TanamSromlobis 

valdebuleba.35 

Cveni kvlevis miznebisTvis winasaxelSekrulebo etapze gansakuTrebiT mniSvnelo-

vania TanamSromlobis valdebuleba, saqarTvelos uzenaesi sasamarTlo aRniSnavs, rom 

keTilsindisierebis principidan gamomdinare TanamSromloba aucilebelia normalu-

ri samarTlebrivi urTierTobisTvis.36 amasTan, momxmarebels unda hqondes molapar-

akebis realuri SesaZlebloba, rac gansakuTrebiT problemuria, vinaidan praqtikaSi 

momxmarebelTan ideba winaswar Sedgenili xelSekruleba ise, rom misi pirobebis gan-

sazRvraSi momxmarebels aranairi monawileoba ar miuRia da mxolod bazris kabalur 

pirobebze daTanxmebis Tu uaris Tqmis ufleba rCeba, rac, cxadia, TanamSromlobis 

valdebulebis uxeSi darRvevaa, vinaidan igi kontrahirebis iZulebis farglebSi mo-

qmed sawarmos xelSekrulebis Sedgenisas momxmareblis interesis gaTvaliswinebis val-

debulebas undgens.

aRniSnulis darRveva ki bazarze gabatonebuli piris keTilsindisierebasa da xe-

lSekrulebis namdvilobas didi kiTxvis niSnis qveS ayenebs. 

meore mxriv, gasaTvaliswinebelia is garemoeba, rom momxmarebelTa raodenobis 

gamo fizikurad SeuZlebelia yvela maTganTan individualuri muSaoba sasurveli xe-

lSekrulebis Sesadgenad. vfiqrob, aRniSnuli problema gamoswordeba, Tu xelSekrulebis 

pirobebi ar iqneba Sedgenili ise, rom momxmarebeli iyos aSkarad wamgebian mdgomareo-

baSi, mniSvnelovania, rom mxarem kontrahents usafuZvlod ar unda SesTavazos xe-

lSekrulebis araTanabari pirobebi (ssk-is 319-e muxlis me-2 nawilis bolo winadadeba). 

am SemTxvevaSi keTilsindisierebis principze dayrdnobiT, mxareTa ormxrivi interese-

bis awon-dawonva unda moxdes da am gziT moiZebnos met-naklebad misaRebi gamosavali.37 

cxadia, am procesSi saxelmwifos, rogorc makontroleblisa da momxmarebelTa ufle-

bebis dacvis garantis monawileoba samarTlebriv urTierTobas mxolod gaaumjobesebda.

keTilsindisierebis principis gavlena didia mosamarTlis mier xelSekrulebis 

ganmartebis procesSi. mosamarTlis `interpretaciis samarTalSi“38 keTilsindisiereba 

erT-erTi amosavali principia.

xelSekrulebis ganmartebis mizans garigebis monawileTa nebis garkveva warmoadgens.39 

praqtikaSi bazarze gabatonebuli mxare cdilobs detalurad gaweros xelSekrulebis 

pirobebi, raTa Tavidan aicilos xelSekrulebis ganmarteba. sadavo debuleba unda 

34 susg, 2017 wlis 29 noemberi, №as-1247-1167-2017.

35 keTilsindisierebis principidan gamomdinare damatebiTi valdebulebebis Sesaxeb dawvrilebiT ix. 

xunaSvili n., keTilsindisierebis principi saxelSekrulebo samarTalSi, Tb., 2016, 201-235.

36 susg, 2017 wlis 25 oqtomberi, №as-1163-1083-2017.

37 mariamiZe g., valdebulebiTi samarTali (saxelSekrulebo samarTali), zogadi nawili, nawili II, I 

gamocema, Tb., 2013, 21.

38 aSS-Si mosamarTlis mier xelSekrulebis ganmartebasTan dakavSirebiT damkvidrda pirobiTi ter-

mini “Rules of interpetaƟon“, romelsac pirdapiri qarTuli Sesatyvisi ar gaaCnia. is qarTulad unda 

iTargmnos, rogorc `interpretaciis samarTali~ da ara `interpretaciis wesebi~. Smith A. S., Сontract 
Theory, Oxford University Press, Oxford, 2007,  278.
39 ioseliani n., xelSekrulebis ganmarteba, Tb., 2008, 16.
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ganimartos ara mxolod nebis gamovlenis interesebidan, aramed ise, rom momxmareb-

lis interesebi ar iyos ugulvebelyofili, am mxriv gasaziarebelia literaturaSi 

gamoTqmuli pozicia, rom xelSekrulebis ganmartebisas yuradReba unda mieqces ara 

mxolod nebis gamomvlenis namdvil nebas, aramed nebis mimRebis unars aRiqvas es nebis 

gamovlena.40

dabolos, marTalia, rom keTilsindisierebis subieqturi, SefasebiTi xasiaTidan ga-

momdinare, mxolod masze dayrdnobiT konkretuli xasiaTis qcevis wesis dadgena rTu-

lia, Tumca masze dayrdnobiT konkretuli valdebulebebis gamoyofa SesaZlebelia, 

romlebic mniSvnelovan rols TamaSoben kontrahirebis iZulebis farglebSi dadebul 

xelSekrulebis pirobebis gansazRvraSi.

3.2. mxareTa Tanasworobis dacvis principi

Tanasworoba samarTlis fuZemdebluri principia. igi dasabams iRebs RmerTis winaSe 

adamianis Tanasworobis qristianuli ideidan41 da swored maszea dafuZnebuli kerZo 

samarTlebrivi xasiaTis qonebrivi urTierToba.42 

sagulisxmoa, rom pirTa Tanasworobas samoqalaqo kodeqsi pirvelive muxlSi ga-

namtkicebs, da mas `ganixilavs samoqalaqo kodeqsiT regulirebuli urTierTobebis 

mTavari niSnis anu ZiriTadi sawyisis saxiT, romelsac emyareba samoqalaqosamarT-

lebrivi regulireba.“43 aRniSnulidan gamomdinare vaskvniT, rom pirTa Tanasworoba, 

kerZo avtonomiis principTan erTad warmoadgens samoqalaqo samarTlebrivi ufle-

ba-movaleobebis realizebis ZiriTad sawyissa da CarCos.44 amasTan, igi kontrahirebis 

iZulebisas samarTlebrivi urTierTobis kanonierebis gansazRvris upirvelesi safuZ-

velia.45

analogiuri pozicia aqvs sasamarTlosac da samoqalaqo kodeqsis umTavres danawe-

sad Tanasworobaze damyarebul urTierTobis regulacias asaxelebs.46

imdenad, ramdenadac ssk-i ganamtkicebs Tanasworobas samarTlebriv urTierTobeb-

Si47, aRniSnuli principi moqmedebs, rogorc saxelSekrulebo, ise winasaxelSekrulebo 

etapze. 

winasaxelSekrulebo etapze is gulisxmobs bazarze dominirebuli mdgomareobisa da 

gavlenis borotad gamoyenebis akrZalvas, xolo saxelSekrulebo urTierTobaSi mxare-

Ta ufleba-movaleobebis Tanabar gadanawilebas, rasac kidev ufro metad ganamtkicebs 

ssk-is 319-e muxlis me-2 nawilis bolo winadadeba, romlis Tanaxmadac, bazarze dom-

inanturi mdgomareobis mqone pirs ar SeuZlia kontrahents usafuZvlod SesTavazos 

40 WeWelaSvili z., saxelSekrulebo samarTali, meore gamocema, Tb., 2014, 83-84.

41 xubua g., samarTlis Teoria, meore gamocema, Tb., 2015, 94.

42 jorbenaZe s., saqarTvelos samoqalaqo kodeqsis komentari, wigni I, zogadi nawili, 1-li muxli, 

Tb., 2002, 29.

43 ix. niniZe T., samoqalaqo kodeqsis pirveli muxlis struqtura, wignSi: Wanturia l. (red.),  akaki 

labartyava 80 weli (saiubileo krebuli), Tb., 2013, 171-172.

44 ar aris gasaziarebeli literaturaSi gamoTqmuli pozicia, romelic mxareTa Tanasworobas arseb-

iTad kerZo avtonomiis sinonimad ganixilavs. ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, 

Tb., 2011w., 4.

45 jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, Tb., 2017, 204.

46 susg, 2017 wlis 28 ivlisi, №as-319-302-2017.

47 susg, 2010 wlis 14 maisi, №as-1121-1385-09.
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xelSekrulebis araTanabari pirobebi. amasTan, aRniSnuli ukavSirdeba saxelSekrulebo 

riskebis Tanabar gadanawilebasac, vinaidan samarTalma ise unda moawesrigos adamianTa 

qceva, rom mogeba da zarali samarTlianad gadanawildes.48

cxadia, kontrahirebis iZulebisas xelSekrulebis pirobebiT gansazRvruli ufle-

ba-movaleobebi mxareebze Tanabrad unda gadanawildes. igive Seexeba saxelSekrule-

bo riskebsac, vinaidan swored maTi Tanabari da samarTliani gadanawileba qmnis 

saxelSekrulebo wonasworobas. 

dauSvebelia xelSekrulebis is modeli, romelSic bazarze dominirebuli kompaniis 

movaleobebi minimaluria da valdebulebaTa ZiriTadi nawili momxmarebels ekisreba. 

amasTan, TiTqmis yvela saxelSekrulebo riskic am ukanasknelze gadadis. am SemTx-

vevaSi, aSkara xdeba saxelSekrulebo wonasworobis darRveva, Sesabamisad, darRveulia 

saxelSekrulebo samarTlianobac, vinaidan saxelSekrulebo samarTlianoba myardeba 

maSin, roca arsebobs saxelSekrulebo wonaworoba.49

aqve unda aRiniSnos, rom bazarze dominirebuli mdgomareobis borotad gamoyeneba 

did safrTxes warmoadens sajaro wesrigisTvis. marTalia, ssk-is 55-e da 54-e muxlebi 

qmnis aseTi garigebis baTilad qcevis safuZvlebs, magram garigebis baTilobis SemTx-

vevaSi momxmarebelic momsaxurebis gareSe rCeba. Sesabamisad, sakiTxavia, Tu ramdenad 

miiRweva baTilobiT `susti mxaris“ interesi?! samwuxarod, am SemTxvevaSi momxmarebeli 

ver iRebs momsaxurebas da imave mdgomareobaSi brundeba, romelSic is xelSekrulebis 

dadebamde iyo, aseTma Sekrulma wrem ki SesaZloa saxelmwifos, rogorc makontroleb-

lis, sajaro wesrigis damcvelisa da momxmarebelTa uflebebis dacvis garantis Carevis 

saWiroeba warmoSvas.

cxadia, am SemTxvevaSi situaciidan saukeTeso gamosavali iqneboda saxelSekrulebo 

pirobebis gansazRvra swored mxareTa Tanasworobisa da saxelSekrulebo samarTlia-

nobis principebze dayrdnobiT, mxareTa riskebisa da ufleba-movaleobebis Tanabrad 

gadanawilebis modeliT, rac saxelmwifos Carevis saWiroebasac srulad gamoricxavda.

3.3. Sualeduri Sejameba

kontrahirebis iZulebis farglebSi arsebuli saxelSekrulebo urTierToba specifi-

kuria, vinaidan igi Tavisi arsiT or Tanasworuflebian, magram araTanabar subieqts 

Soris arsebuli urTierTobaa. Zlieri mxarisTvis advilia Tavs moaxvios meore mxares 

Tavisi pozicia.50 

aseT saxelSekrulebo urTierTobebSi saxelSekrulebo wonasworobis uzrunvely-

ofa umTavresia. rac keTilsindisierebisa da mxareTa Tanasworobis principis dacviT 

miiRweva, romlebic, rogorc samoqalaqo samarTlis principebi, gamoxataven samoqa-

laqo samarTlis Sinaarsis yvelaze damaxasiaTebel niSnebs.51

keTilsindisiereba individis moqmedebas samarTlianobis kriteriumTan urTierTka-

vSirSi ganixilavs da mis Tavisuflebas zRudavs.52 mxareTa Tanasworoba ki uzrunvely-

48 cipeliusi r., iuridiuli meTodebis moZRvreba, meaTe gamocema, Tb., 2006, 11.

49 CaCaniZe T., saxelSekrulebo Tavisufleba da saxelSekrulebo samarTlianoba Tanamedrove 

saxelSekrulebo samarTalSi, Jurn. „marTmsajuleba da kanoni“, №3, 2010, 24.

50 xunaSvili n., xelSekrulebis standartuli pirobebis Sinaarsis kontroli da SezRudva keTilsindi-

sierebis principis safuZvelze, „samarTlis Jurnali“, №1, 2013, 270.

51 xecuriani j., samoqalaqo samarTlis funqciebi, Tb., 1995, 97.

52 Wanturia l., samoqalaqo kodeqsis komentari, wigni I, zogadi debulebani, me-8 muxli, Tb., 2017, 50.
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ofs balanss saxelSekrulebo riskebisa da ufleba-movaleobebis gadanawilebaSi.

winasaxelSekrulebo etapze isini gamoricxaven gavlenis borotad gamoyenebas da 

qmnian e.w. damatebiT valdebulebebs. magaliTad, TanamSromlobis valdebulebas, rac 

kontrahirebis iZulebis farglebSi dadebul xelSekrulebebSi aucilebelia samar-

Tliani saxelSekrulebo pirobebis gansazRvrisa da momxmareblis interesis dacvisaTvis.

 TavisTavad cxadia, rom davis SemTxvevaSi xelSekrulebis ganmartebac swored am 

principebTan SesabamisobaSi unda moxdes.

dabolos, unda iTqvas, rom kontrahirebis iZulebis farglebSi dadebul xe-

lSekrulebebSi `susti subieqtis“, interesTa dacva aucilebelia sajaro wesrigis uz-

runvelsayofad. aseT pirobebSi ki dasaxelebul principTa moqmedeba sasicocxlod 

mniSvnelovania da aRniSnul xelSekrulebebSi saxelSekrulebo pirobebi am principTa 

safuZvelze unda ganisazRvros.

4. standartuli pirobebis Secvlis valdebuleba mxaris pativsadebi 

interesis SemTxvevaSi

4.1. xelSekrulebis standartuli pirobebis arsi (zogadad)

xelSekrulebis standartuli pirobebi did rols TamaSobs kontrahirebis iZulebis 

farglebSi momxmarebelTan dadebuli xelSekrulebis Sinaarsis gansazRvraSi. Sesabam-

isad, sanam uSualod aRniSnul xelSekrulebaSi standartuli pirobebis gamoyenebas 

SevexebodeT, aucilebelia am institutis arsisa da miznebis mokled warmodgena.

 xelSekrulebis standartuli pirobebis legaluri definicia warmodgenilia ssk-

is 342-e muxlSi, romelic maT winaswar Camoyalibebul, mravaljeradi gamoyenebisTvis 

gamiznul, calmxrivad dadgenil pirobebad gansazRvravs, romelTa meSveobiTac xdeba 

kanonisagan gansxvavebuli an Semvsebi wesebis dadgena da romelTac uSualod mxareTa 

mier gansazRvrul pirobebTan SedarebiT aqvT naklebi iuridiuli Zala, rac maTi zog-

adi xasiaTiTaa ganpirobebuli.

aRniSnul definiciaze dayrdnobiT SesaZlebelia gamoiyos xelSekrulebis standar-

tuli pirobebis cnebis ZiriTadi elementebi, romlebic mTlianobaSi mis arss gansaz-

Rvravs. 

xelSekrulebis standartuli pirobebis umTavres elements misi calmxrivoba war-

moadgens, rac gulisxmobs imasac, rom igi winaswaraa Camoyalibebuli da mas meore 

mxaris Tanxmobis SemTxvevaSi uerTdeba. swored amitom, aseT xelSekrulebebs ruseTis 

federaciaSi mierTebis xelSekrulebebsac uwodeben,53 vfiqrobT, rom kargi iqneboda am 

terminis gadmotana qarTul samarTalSic, vinaidan igi zustad asaxavs standartuli 

pirobebiT dadebuli xelSekrulebis xasiaTs.

amasTan, imis gaTvaliswinebiT, rom standartuli pirobebi ganisazRvra mxolod 

erTi mxaris mier, aseTi pirobebiT dadebul xelSekrulebaSi meore mxaris interesebis 

dacva aucilebelia.54 Sesabamisad, misaRebia sasamarTlos miTiTeba imis Sesaxeb, rom 

SemTavazebeli valdebulia xelSekrulebis standartuli pirobebis gansazRvris ufle-

53 Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni III, valdebulebiTi samarTali, 

342-e muxli, Tb., 2001, 181.

54 axvlediani z., valdebulebiTi samarTali, meore gamocema, Tb., 1999, 26.
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ba gamoiyenos keTilsindisierad.55

sagulisxmoa standartuli pirobebis mravaljeradi gamoyenebis mizani, rac imas niS-

navs, rom konkretuli pirobiT xelSekruleba ideba minimum or momxmarebelTan. aseve, 

standartuli pirobebis mTavar elements warmoadgens misi Sinaarsi, kerZod, is unda 

awesebdes kanonisgan gansxvavebul an normis dispoziciis damazustebel wess, amasTan, 

is unda ganvasxvavoT arasavaldebulo (aramboWavi) Txovnebis an rekomendaciisagan,56 

romlebic xelSekrulebis nawils ar warmoadgenen.

4.2. xelSekrulebis standartuli pirobebis funqcia kontrahirebis 

iZulebisas

Tanamedrove ekonomikur pirobebSi kontrahirebis iZulebiT SeboWili kompaniebi mil-

ionobiT xelSekrulebas deben momxmarebelTan, romelTa umetesoba swored standar-

tuli pirobebiT ideba. Sesabamisad, aucilebelia aRniSnul xelSekrulebebSi maTi fun-

qciisa da miznis mokled daxasiaTeba.

aba, erTi wuTiT warmovidginoT, rom eleqtroenergiiT mommaragebeli organizacie-

bi, rkinigzis warmomadgenlebi Tu sxva msxvili kompaniebis TanamSromlebi yvela momx-

marebelTan calke awarmoeben molaparakebas da deben individualuri Sinaarsis mqone 

xelSekrulebebs, momxmarebelTa amgvari didi raodenobis gamo aseTi qmedeba gamoiwve-

vda ekonomikuri urTierTobebis kolafss.57 Sesabamisad, xelSekrulebis standartuli 

pirobebis umTavresi mizani ekonomikuri urTierTobebis gamartivebaSi mdgomareobs.

amasTan, xelSekrulebis standartuli pirobebi winaswaraa Camoyalibebuli da gam-

iznulia mravaljeradi gamoyenebisTvis. mxareebs ar sWirdebaT damatebiTi molapar-

akebebis warmoeba, rac damatebiT drosTan da energiasTan aris dakavSirebuli. aqedan 

gamomdinare, SegviZlia davaskvnaT, rom standartuli pirobebis meore mizans droSi 

ekonomiuroba warmoadgens.

xelSekrulebis standartuli pirobebis mesame mizani xarjebis Semcirebaa. tran-

zaqciuli xarjebis minimalizeba ganpirobebulia imiT, rom mxareebs ar sWirdebaT mo-

laparakebis warmoeba yoveli axali garigebis dadebis win.58

amasTan, standartuli pirobebiT xdeba kanonis regulaciisagan Semvsebi an gansx-

vavebuli wesebis dadgena, romelic konkretuli urTierTobisTvis ufro misaRebi da 

xelsayrelia. amasTan, igi samarTlebrivi urTierTobis detalur mowesrigebasa da 

ufleba-movaleobebis zust gadanawilebas uzrunvelyofs. Sesabamisad, standartuli 

pirobebis mizans konkretuli urTierTobisTvis mosaxerxebeli da specialuri mowes-

rigebis gansazRvra da misi standartizireba warmoadgens.

dabolos, unda iTqvas, rom xelSekrulebis standartuli pirobebis miznebis arsi, 

sakanonmdeblo doneze, sakmaod keTilSobiluria, Tumca aRniSnuli Seicavs did riskeb-

sac momxmareblis interesebis dacvis kuTxiT, romelsac, samwuxarod, bazarze domini-

rebuli mdgomareobis mqone sawarmoebi praqtikaSi borotad iyeneben da cdiloben ̀ kon-

55 susg, 2014 wlis 21 ivlisi, #as-291-273-2014.

56 kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, mecamete gamocema, Tb., 2014, 

106.

57 Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni III, valdebulebiTi samarTali, 

342-e muxli, Tb., 2001, 180-181.

58 kakoiSvili d., xelSekrulebis standartuli pirobebi, qarTuli biznes samarTlis mimoxilva, II 

gamocema, Tb., 2013, 68.
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trahentis interesebis sazianod gaiumjobeson Tavisi mdgomareoba da ufro xelsayreli 

gaxados igi, imasTan SedarebiT, vidre es gansazRvrulia dispoziciuri normiT~.59 ase-

Ti midgoma ki moiTxovs momxareblis dacvisaTvis arsebuli standartis amaRlebas.

4.3. calkeuli pirobis momxmareblis mier saTavisod gamoyeneba

4.3.1. momxmareblis ganmarteba

sagulisxmoa, rom ssk-is 319-e muxlis me-2 da me-3 nawilebis mizans momxmareblis in-

teresTa dacva warmoadgens. Sesabamisad, mniSvnelovania dazustdes momxmareblis cne-

ba, raTa zustad ganisazRvros im pirTa wre, vis sasargeblodac iboWeba meore mxare 

kontrahirebis iZulebiT.

momxmareblis legaluri definicia ar arsebobs, rac sulac ar aris SemTxveviTi 

movlena da iuridiul literaturaSi arsebul bundovanebas ukavSirdeba. 1996 wels 

miRebul kanonSi `momxmarebelTa uflebebis dacvis Sesaxeb“ momxmarebeli ganimartebo-

da, rogorc moqalaqe, romelic saqonels an momsaxurebas iyenebda piradi saWiroebis 

mizniT, Tumca aRniSnuli kanoni 2012 wels miRebuli `produqtis usafrTxoebisa da 

Tavisufali mimoqcevis kodeqsiT“ Zaladakargulad gamocxadda da Sesabamisad, gauqmda 

momxmareblis legaluri definicia.

rogorc ukve iTqva, iuridiul literaturaSi momxmareblis ganmarteba araerT-

gvarovania. zogadad aRiarebulia, rom momxmarebels warmoadgens is piri, romelic 

iyenebs konkretuli saxis momsaxurebas.60 aRniSnuli ganmarteba ar gamoricxavs iurid-

iuli piris gagebas, rogorc momxmareblis.61

momxmareblis zemoaRniSnuli zogadi ganmartebidan SesaZlebelia gamoiyos produq-

tis an momsaxurebis gamoyenebis mizani, rogorc momxmareblis cnebis erT-erTi elemen-

ti, romelic interpretaciis farTo saSualebas iZleva62 da momxmareblis cnebis stan-

dartizebas uSlis xels, amasTan, literaturaSi cnebis meore kriteriumad gamoiyofa 

_ `fizikuri piri“.63

amasTan, momxmarebeli praqtikaSi, rogorc wesi, susti subieqtia, romelic Tavisi 

ekonomikuri da socialuri SesaZleblobebiT CamorCeba bazarze dominirebuli mdgo-

mareobis mqone kontrahents.

zemoaRniSnulis miuxedavad, vfiqrobT, rom literaturaSi aRiarebuli pozicia, 

romelic iuridiul pirs momxmareblad ar miiCnevs mxolod nawilobrivaa gasaziarebe-

li, im SemTxvevaSi, Tu is msxvili sawarmoa. rac Seexeba damwyeb sawarmos, is SeiZleba 

momxmareblis cnebis qveS movaqcioT, razedac qvemoT gveqneba saubari.

59 ix. xunaSvili n., xelSekrulebis standartuli pirobebis Sinaarsis kontroli da SezRudva 

keTilsindisierebis principis safuZvelze, „samarTlis Jurnali“, №1, 2013, 273.

60 jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, Tb., 2017, 236.

61 arsebobs sawinaRmdego poziciac rolis Tanaxmadac, momxmarebeli aris mxolod fizikuri piri: 

bzekalava e., momxmarebelTa uflebebi saqarTvelos samoqalaqo kodeqsis mixedviT, wignSi: gegenava 

d., jorbenaZe s., (red.), besarion zoiZe 60, saiubileo gamocema, Tb., 2013, 70.

62 zaaliSvili v., samomxmareblo kerZosamarTlebrivi urTierTobebis regulirebis sistemuri Tav-

iseburebani qarTul kanonmdeblobaSi, „samarTlis Jurnali”, №1-2, 2010, 60.

63 iqve, 60.
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4.3.2. iuridiuli piri, rogorc momxmarebeli

rogorc ukve aRiniSna, literaturaSi gabatonebuli mosazreba iuridiul pirs momx-

mareblad ar miiCnevs, Tumca, ismis kiTxva, ramdenad SeiZleba es midgoma gavrceldes 

mcire zomis organizaciebis mimarT, romlebic produqts an momsaxurebas komerciuli 

mizniT ar iyeneben.

sagulisxmoa, rom momxmarebelTa uflebebis dacvis samarTlisa da kontrahirebis 

iZulebis institutis mizans susti subieqtis dacva warmoadgens, romlis interesebic 

SeiZleba Seilaxos bazarze dominirebuli mdgomareobis mqone sawarmoTa zegavleniT.64 

Sesabamisad, Tu Cven momxmareblad mxolod fizikur pirebs vaRiarebT mcire zomis 

organizaciebi, faqtobrivad daucvelni rCebian msxvil kompaniebTan mimarTebiT,65 rac 

winaaRmdegobaSi modis rogorc momxmarebelTa uflebebis dacvis samarTalTan, ise 

kontrahirebis iZulebis institutis miznebTan da arRvevs samoqalaqo brunvis stabi-

lurobisa da mxareTa Tanasworobis ideas.

amasTan, aucilebelia, rom iuridiuli piri ar moqmedebdes komerciuli mizniT, Tu 

misi moqmedeba biznes an sxva komerciuli interesiTaa ganpirobebuli, igi momxmarebeli 

ver gaxdeba.

sagulsxmoa isic, rom pozicia mcire zomis iuridiuli piris momxmareblad Sesa-

Zlo aRiarebis Sesaxeb, miuxedavad evrokavSiris direqtivisa, romelic momxmareblad 

mxolod fizikur pirs miiCnevs, gaziarebulia evrokavSiris wevr qveynebSic (magaliTad, 

avstria, CexeTis respublika)66.

dabolos, mocemul msjelobaze dayrdnobiT momxmareblis cneba SeiZleba Semde-

gnairad Camoyalibdes: momxmarebeli aris nebismieri fizikuri piri an mcire organi-

zacia, romelic iyenebs produqts an momsaxurebas arasamewarmeo saWiroebisTvis.

4.4. keTilsindisierebis principis gamoyeneba kontrahirebis iZulebis 

farglebSi (standartuli pirobiT dadebuli xelSekrulebis 

pirobebSi)

miuxedavad ekonomikuri urTierTobebis gamartivebis funqciisa, standartulma 

pirobebma praqtikaSi samwuxarod `susti mxaris“ interesebis ugulebelyofis funq-

ciac SeiZina da momxmareblisTvis erTgvar `Seucvlel wesebad“ damkvidrda, vinaidan 

momxmarebeli imdenad aris damokidebuli bazarze dominirebuli mdgomareobis mqone 

sawarmos momsaxurebaze, rom ar aqvs aranairi SesaZlebloba gavlena moaxdinos xe-

lSekrulebis standartul pirobebze da isargeblos xelSekrulebis Tavisuflebis 

principiT.67 

im SemTxvevaSi, Tu klienti moindomebs standartuli pirobebis Secvlas, maSin mas 

SemTavazebeli uars etyvis. klientma an mTlianad unda miiRos damsaqmeblis mier wi-

64 Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni III, valdebulebiTi samarTali, 

319-e muxli, Tb., 2001, 63.

65 lakerbaia T., xelSekrulebis uaryofis ufleba: qarTuli da evropuli saxelSekrulebo samarTlis 

SedarebiTi analizi, Tb., 2016, 72, xelmisawvdomia: <hƩp://press.tsu.ge/data/image_db_innova/disertaciebi_
samartali/tamar_lakerbaia.pdf>, [17.01.2018].

66 iqve, 71.

67 ioseliani a., saxelSekrulebo sakolizio samarTali, Tb., 2011, 106.
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naswar da calmxrivad gansazRvruli pirobebi, an uari Tqvas xelSekrulebaze,68 aseT 

SemTxvevebSi, Tavidanve naTelia, rom molaparakebas azri ar aqvs, radgan kompania im-

denad Zlieria, rom mas ar sWirdeba erT konkretul momxmarebelTan daTmobaze wasv-

la.69 aRniSnulis gaTvaliswinebiT, srulad samarTliania, rom qarTul samarTalSi xe-

lSekrulebis standartuli pirobebi Sinaarsis kontrols eqvemdebareba.70

aseT SemTxvevaSi, momxmareblis interesebis dasacavad, aucilebelia standartuli 

pirobebis gansazRvris uflebis SezRudva keTilsindisierebis principis safuZvelze,71 

romlis Sinaarsic kontrahentis pativsadebi interesis gaTvaliswineba da dacvaa,72 ri-

Tac gamoiricxeba standartuli pirobebis calmxrivad gansazRvris uflebis borotad 

gamoyeneba. aqve unda SevexoT standartuli pirobebis mxarisaTvis gacnobis wess. 

praqtikaSi, rogorc wesi, standartuli pirobebi gamoqveynebulia ara TvalsaCi-

no adgilas, beWduri saxiT, aramed `gadamalulia“ romeliRac vebgverdis gaurkvevel 

misamarTze, romlis gacnobis realur SesaZleblobas kontrahentTan molaparakebaze 

myofi momxmarebeli, xelSekrulebis dadebis dros moklebulia.

vfiqrobT, rom aRniSnuli aramarto keTilsindisierebis principis uxeSi darRveva, 

aramed ssk-is 343-e muxlis sawinaaRmdego moqmedebaa, rac udavod qmnis aseTi pirobebis 

baTilobis safuZvels, vinaidan ssk-is 343-e muxlis 1-li nawilis a) da b) qvepunqtebis 

Tanaxmad, xelSekrulebis standartuli pirobebi mxolod maSin iqceva xelSekrulebis 

Semadgenel nawilad, Tu SemTavazebeli xelSekrulebis dadebis adgilas gaakeTebs 

TvalsaCino warweras da miuTiTebs maT moqmedebaze. 

cxadia, veb-gverdi ar warmoadgens xelSekrulebis dadebis adgils da masze ramis 

miTiTebam ar unda warmoSvas raime samarTlebrivi Sedegi. am kuTxiT saintereso iqne-

boda sasamarTlos pozicia, Tumca, samwuxarod, am sakiTxze jer-jerobiT qarTuli 

sasamarTlo praqtika dums.

sagulisxmoa, rom ssk-is 346-e muxlis safuZvelze SesaZlebelia standartuli 

pirobebis Sinaarsis kontroli da keTilsindisierebis sawinaaRmdego standartuli 

pirobis baTilobis moTxovnis dayeneba, Tumca keTilsindisierebis subieqturi xasiaT-

idan gamomdinare, rTulia ganisazRvros Tu romeli piroba ewinaaRmdegeba keTilsindi-

sierebis princips, vinaidan garda samarTlebrivisa, igi didwilad dakavSirebulia 

moralur standartebTan.73 aRniSnuli ki ukavSirdeba misi gansazRvrisa da ganmartebis 

problemas. am SemTxvevaSi, ganmarteba unda moxdes, erTi mxriv, keTilsindisierebis 

principis farglebSi da meores mxriv, faqtobriv garemoebebze dayrdnobiT, vinaidan 

xelSekruleba ar SeiZleba ganxilul iqnes garemomcvel garemoebebis mxedvelobaSi 

miuReblad.74

zemoxsenebulidan gamomdinare, aucilebelia standartuli pirobebis moqmedeba 

iyos SezRuduli misi miznebis farglebSi. kerZod, standartuli piroba, romelic em-

68 xunaSvili n., xelSekrulebis standartuli pirobebis Sinaarsis kontroli da SezRudva keTilsindi-

sierebis principis safuZvelze, „samarTlis Jurnali“, №1, 2013, 274.

69 Zerres T., Principles of German Law on Standard Terms of Contract, 3/19, xelmisawvdomia: <hƩp://www.jurawelt.
com/sunrise/media/mediafiles/14586/German_Standard_Terms_of_Contract_Thomas_Zerres.pdf>, [17.01.2018].

70 WeWelaSvili z., saxelSekrulebo samarTali, meore gamocema, Tb., 2014, 106.

71 xunaSvili n., xelSekrulebis standartuli pirobebis Sinaarsis kontroli da SezRudva keTilsindi-

sierebis principis safuZvelze, „samarTlis Jurnali“, №1, 2013, 275.

72 susg, 2017 wlis 5 dekemberi, №as-1089-1009-2017.

73 susg, 2017 wlis 29 noemberi, №as-1247-1167-2017.

74 CitaSvili n., Secvlili garemoebebis gavlena valdebulebis Sesrulebasa da mxareTa SesaZlo meo-

rad moTxovnebze, Tb., 2015, 259.
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saxureba ara am sabazro urTierTobis simartivis, aramed susti mxaris xarjze gam-

didrebis interess baTilad unda CaiTvalos.

5. daskvna

kvlevam gviCvena, rom kontahirebis iZuleba pirvel rigSi xelSekrulebis dadebis iZu-

lebaa, Sinaarsis kontrolis farglebSi. specialuri kanonis ararsebobis pirobebSi ki 

Sinaarsis kontroli ki, ssk-is 319-e muxlis me-2 nawilis bolo winadadebisa da ker-

ZosamarTlebrivi principebis safuZvelze xorcieldeba. keTilsindisierebisa da Ta-

nasworobis principebis analizis safuZvelze SesaZlebelia gamoiyos konkretuli val-

debulebebi, rac mxareebma unda gaiTvaliswinon xelSekrulebis Sedgenisas.

keTilsindisierebis principis safuZvelze SeiZleba gamoiyos e.w. TanamSromlobis 

da informirebulobis valdebulebebi.

TanamSromlobis valdebuleba gulisxmobs gavlenis borotad gamoyenebis akrZalvas 

da molaparakebis valdebulebas. kerZod, mxaris pativsadebi interesebis gaTvaliswine-

bas xelSekrulebaSi da saWiroebis SemTxvevaSi standartuli pirobebis Secvlasac ki. 

dauSvebelia, rom SemTavazebeli sargeblobdes momxmareblis rTuli mdgomareobiT da 

Tavs axvevdes mas usamarTlo saxelSekrulebo pirobas.

amasTan, winasaxelSekrulebo stadiaze mniSvnelovania mxaris informirebis val-

debuleba. kompaniis warmomadgenelma unda ganumartos momxmarebels misi ufleba-mov-

aleobebi da miawodos informacia misi yvela SesaZlo xarjis Sesaxeb. aRniSnuli mniS-

vnelovania xelSekrulebis standartul pirobebTan mimarTebiTac, romlebic unda iyos 

TvalsaCino adgilas gamokruli da ara romeliRac vebgverdze `gadamaluli“. 

rac Seexeba Tanasworobis principis konkretizacias konktrahirebis iZulebis far-

glebSi dadebul xelSekrulebebSi, unda iTqvas, rom is mxareTa Soris saxelSekrulebo 

ufleba-movaleobebisa da riskebis Tanabar gadanawilebas gulisxmobs.

Sesabamisad, erTi SexedviT zogadi da subieqturi xasiaTis principebi SeiZleba img-

varad konkretizirdes, rom misi ama Tu im moTxovnis darRvevis gamo xelSekrulebis 

konkretuli punqtis an mTeli xelSekrulebis baTilobis moTxovna dadges. amasTan, 

kontrahirebis iZulebis farglebSi arsebul urTierTobebSi SesaZlebelia araTu ba-

Tilobis, aramed raime moqmedebis ganxorcielebis moTxovnis wayenebac. magaliTad, 

informaciis miwodebis da a.S. am moqmedebis Seusruleblobis SemTxvevaSi ki zianis 

anazRaurebis moTxovna warmoiSvas.

aRniSnuli exeba, rogorc mxareTa mier `SeTanxmebul“, ise standartul pirobasac. 

SemTavazebeli kontrahirebis iZulebis farglebSi keTilsindisierebisa da Tanasworo-

bis principis safuZvelze SezRudulia mis gansazRvraSi. mas mxolod iseTi pirobebis 

SeTavazeba unda SeeZlos, romelic urTierTobas gaamartivebs da ara iseTis, romelic 

momxmarebels damatebiT mZime mdgomareobaSi Caayenebs.

amasTan, unda aRiniSnos xelSekrulebis ganmartebis sakiTxic, romelic swored 

dasaxelebul kriteriumebze dayrdnobiT unda moxdes.

kvlevis farglebSi dadginda momxmareblis cnebis problematurobac. literatur-

aSi gabatonebuli pozicia momxmareblad mxolod fizikur pirs miiCnevs. mcire orga-

nizacia ki, romelic faqtobrivad fizikuri piris analogiur mdgomareobaSi imyofe-

ba, daucveli rCeba, rac rogorc sakanonmdeblo, ise praqtikul xarvezs warmoadgens. 

swored amitom, vfiqrobT, rom fizikur pirTan erTad momxmarebeli SeiZleba iyos 
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iuridiuli piric, kerZod, mcire organizacia, romelic faqtobrivad momxmareblis 

(fizikuri piris) analogiur mdgomareobaSi imyofeba da romelic produqts an momsax-

urebas iZens arakomerciuli mizniT.

dabolos, miuxedavad arsebuli xarvezebisa, saqarTvelos kanonmdebloba iZleva 

kontrahirebis iZulebis farglebSi dadebuli xelSekrulebebis Sinaarsis SezRudvi-

sa da mis gansazRvraSi momxmareblis monawileobis SesaZleblobas. Tumca, miuxedavad 

amisa, TiTqmis ar moiZebneba qarTul sasamarTlo praqtikaSi iseTi gadawyvetileba, 

romelSic momxmarebeli iTxovs xelSekrulebis misadagebas zemoaRniSnul kriteri-

umebTan da misi pirobebis gansazRvras aRniSnul principebze, rac metwilad samarT-

lebrivi marTlSegnebis problemis maCvenebelia. marTlSegnebis dabali done ki pirvel 

rigSi, mxareTa interesebs azianebs.75 cxadia, aRniSnuli kanonis praqtikaSi realizaciis 

damabrkolebeli garemoebaa da saswrafo aRmofxvras saWiroebs.

75 qanTaria g., jgerenaia v., meuRleTa TanasakuTrebis gankargvis ramdenime problemuri Tavisebure-

ba, Jurn. „axalgazrda advokatebi“, №8, 2018, 97.
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Phikria Bakradze (MA Student, TSU)

Distribu on of the Burden of Proof in Medical Disputes

Abstract

The present arƟcle displays basic characterisƟcs of the obligaƟons of a service provider in medical service 
agreement on the basis of comparison of Georgian and German laws. RecepƟon of German regulatory 
principles creates an opportunity of effecƟve mechanisms to protect paƟents’ rights in Georgia. Legal 
issues related to legal grounds for compensaƟon of damages suffered by the paƟent are discussed in the 
paper according to the Georgian and German laws followed by the distribuƟon of the burden of proof.

DistribuƟon of burden of proof appears to be of a vital importance in medical disputes due to the 
specificity of sphere specially provoked by the advancement of technologies.

The research is based on analyƟcal and comparaƟve methods. It explains the Georgian legislaƟon, 
present judicial pracƟce and by means of comparison the aspects of German regulaƟons. This method 
provides the analysis of a doctrine as well as a judicial pracƟce in regards to a shared burden of proof. Ad-
diƟonally, it clearly demonstrates the “normaƟve hunger” of the Georgian legislaƟon.

The general problem is deemed to be the regulatory gap in the Georgian legislaƟon which also prevails 
on the daily basis and also in a judicial pracƟce. With respect to the shared burden of proof, the German 
experience is recommended to be adopted, especially in the event of errors made under the medical ser-
vice agreement. This, in any events, is perceived as a violaƟon of an obligaƟon if the risk of medical service 
was begoƩen from the supervisor or the organizaƟon of the service provider and if the risk resulted in the 
death or an injury of persons’ body or health. Therefore, regulaƟng the medical service agreement will 
create an advanced legal mechanism for the protecƟon of paƟents' rights.
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1. Sesavali

janmrTelobis uflebis dacvis sakiTxi umeteswilad maSin wamoiWreba, roca samedicino 

momsaxurebis mimRebi piri _ pacienti _ samedicino personalis mier gaweuli samedicino 

momsaxurebis gamo ukmayofilebas gamoTqvams.1 janmrTelobis uflebis dacvis sakiTxis 

aqtualuroba samedicino sferos teqnologiurma ganviTarebamac gamoiwvia. pacientis 

uflebebis dacva erovnuli kanonmdeblobiT mowesrigebulia, Tumca, erovnuli samarT-

lebrivi regulireba saerTaSoriso aqtebTan Sesabamisobas da daxvewas moiTxovs, rac 

qveynisTvis aucilebel saWiroebas warmoadgens.

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis samar-

Tlis samagistro saganmanaTleblo programis me-4 semestris magistranti kerZo samarTlis mimar-

TulebiT; kiolnis universitetis samarTlis magistri (LL.M.).
1 kvantaliani n., pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqosamarTlebrivi 

pasuxismgeblobis safuZvlebi, Tb., 2014, 7.
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samedicino SemTxvevebidan warmoSobil davebSi, misi specifikurobidan gamomdinare, 

gansakuTrebiT mniSvnelovania mtkicebis tvirTis sworad gadanawileba samarTliani da 

dasabuTebuli gadawyvetilebis gamotanisTvis. naSromis mizania warmoaCinos mtkicebis 

tvirTis, rogorc samoqalaqo procesis erT-erTi fundamenturi institutis maxasi-

aTeblebi samedicino davebTan mimarTebiT; ganixilos erovnul kanonmdeblobaSi aseTi 

tipis davebis dros mtkicebis procesSi wamoWrili problemebi da dasaxos perspeqtive-

bi erovnuli kanonmdeblobis dasaxvewad qarTuli da germanuli samarTlis SedarebiT-

samarTlebrivi analizis safuZvelze.

2. mtkicebis tvirTi saqarTvelos samoqalaqo kodeqsSi

2.1. moTxovnis samarTlebrivi safuZveli

saqarTvelos samoqalaqo kodeqsis (SemdgomSi _ ssk) 1007-e muxliT kanonmdebeli ad-

gens samedicino dawesebulebaSi mkurnalobisas pirisTvis miyenebuli zianisTvis samo-

qalaqo pasuxismgeblobis winapirobebs. ziani SeiZleba gamoixatos rogorc qirurgiuli 

operaciis SedegSi, aseve, araswori diagnozis dasmaSi. kanonmdebeli aseve `da sxva~ 

kriteriumze miuTiTebs, romelic yvela SemTxvevas unda gulisxmobdes, rac pacientsa 

da samedicino dawesebulebas Soris urTierTobisas warmoiSoba.

samedicino dawesebulebaSi mkurnalobisas piris janmrTelobisTvis miyenebuli 

ziani ssk-is 1007-e muxlis 1-li winadadebis Tanaxmad, saerTo safuZvlebiT anazRaur-

deba. zianis saerTo safuZvlebiT anazRaurebisTvis ssk-is 992-e muxli (e.w. generaluri 

daTqma) zianis, qmedebis marTlwinaaRmdegobis, am qmedebasa da zians Soris mizezobrivi 

kavSirisa da bralis kumulatiurad arsebobas iTvaliswinebs. am komponentebis Tavise-

burebas samedicino saqmianobis specifika gansazRvravs, Sesabamisad, am SemTxvevebSi 

warmoSobili ziani samedicino saqmianobidan momdinareobs.2

2.1.1. miyenebuli ziani

iuridiul literaturaSi ziani ganimarteba, rogorc samarTlebrivi xelyofis Sede-

gi, romlisgan warmoSobili qonebrivi Tu araqonebrivi danaklisi im pirs unda aunaz-

Raurdes, romelmac uSualod ganicada ziani.3 samedicino momsaxurebis ganxorcielebi-

sas miyenebuli zianis dadgoma am zianis anazRaurebis valdebulebis warmoSobisTvis 

aucilebeli winapirobaa. nacionaluri kanonmdebloba pacients uflebas aniWebs misT-

vis samedicino momsaxurebiT miyenebuli zianis anazRaureba samoqalaqo kodeqsiT dad-

genili wesiT moiTxovos. ssk-is 1007-e muxlis Tanaxmad, samedicino dawesebulebaSi 

mkurnalobisas piris janmrTelobisaTvis miyenebuli ziani saerTo safuZvlebiT anaz-

Raurdeba. aqedan gamomdinare, pacientisaTvis miyenebuli is ziani anazRaurdeba, rome-

lic arasaTanado samedicino momsaxurebam gamoiwvia.4

2 biWia m., kanonismieri valdebulebiTi urTierTobebi, Tb., 2016, 215.

3 kvantaliani n., pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqosamarTle-

brivi pasuxismgeblobis safuZvlebi, Tb., 2014, 140.

4 iqve, 141.
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2.1.2. marTlsawinaaRmdego qmedeba

imisTvis, rom zianis anazRaurebis valdebuleba warmoiSvas, saxeze unda iyos zianis 

mimyenebeli piris marTlsawinaaRmdego qmedeba. marTlsawinaaRmdegoa qmedeba, roca 

igi samarTlis normaTa moTxovnebs arRvevs.5 samedicino sferos specifikurobidan 

gamomdinare, marTlwinaaRmdegobas garkveuli Taviseburebebi axasiaTebs. samedicino 

momsaxurebis gamwevma pirma unda daicvas am sferoSi arsebuli dadgenili standarti. 

misi qmedeba CaiTvleba marTlsawinaaRmdego qmedebad, roca saxezea iseTi samedicino 

momsaxurebis gaweva, romelic ar Seesabameba samedicino momsaxurebis sferoSi dadge-

nil xarisxs: samedicino teqnologiebis, maTi Sesrulebis sisworisa da maTi gamoyenebis 

Sedegebis maCvenebelTa erTobliobas.6

germanuli samarTali germaniis samoqalaqo kodeqsiT (SemdgomSi _ gsk) gansaz-

Rvravs eqimis konkretul (maT Soris, mkurnalobis, informirebis da axsna-ganmartebis, 

pacientis Tanxmobis miRebis, samedicino dokumentaciis warmoebisa da maTi gacno-

bis SesaZleblobis) valdebulebebs, romelTa darRveva marTlsawinaaRmdego qmedebas 

warmoadgens da moTxovnis samarTlebrivi safuZveli xdeba. germanuli samarTlisgan 

gansxvavebiT, qarTuli samarTali zemoaRniSnul valdebulebebs pacientis uflebebis 

Sesaxeb saqarTvelos kanoniT awesrigebs rogorc pacientis uflebas, miiRos sruli, 

obieqturi, drouli da gasagebi informacia.

2.1.3. mizezobrivi kavSiri

samedicino momsaxurebis gawevis Sedegad miyenebuli zianis anazRaurebisTvis momsax-

urebis gamwevi piris qmedebasa da damdgar zians Soris mizezobrivi kavSiris arseboba 

aucilebelia. qarTuli samarTali mizezobrivi kavSiris zogad Sefasebebs iyenebs.7 qa-

rTul realobaSi xSiria SemTxvevebi, roca pacienti Tavisi uflebebis dasacavad Se-

sabamis informaciasa da mtkicebulebas droulad ar iZiebs, rasac Tavisi sasarCelo 

moTxovnis daukmayofilebloba mohyveba Sedegad, radgan sasamarTlo pacientisTvis 

arasasurvel Sedegsa da samedicino momsaxurebis gamwevi piris qmedebas Soris mizezo-

briv kavSirs ver adgens.8

gamomdinare iqedan, rom ziani SeiZleba warmoiSvas aramxolod araswori samedi-

cino momsaxurebis gawevis Sedegad, aramed pacientis mxridan rigi valdebulebebis 

darRvevis gamo, rogoricaa, samedicino momsaxurebis gamwevisTvis arasrulyofili 

da araswori informaciis miwodeba, eqimis daniSnulebis da/an sxva pirobebis Seus-

rulebloba. garda amisa, gaTvaliswinebul unda iqnes iseTi faqtorebi, rogoricaa, 

avadmyofobis paTologiis specifikuroba da adamianis organizmis individualuri Tav-

iseburebebi9. am garemoebebis dasadgenad mniSvnelovania sasamarTlo samedicino eqsper-

tizis daskvna. aqedan gamomdinare, sasamarTlo umeteswilad samedicino momsaxurebis 

Sedegad damdgar ziansa da marTlsawinaaRmdego qmedebas Soris kavSiris dasadgenad 

5 biWia m., kanonismieri valdebulebiTi urTierTobebi, Tb., 2016, 215.

6 kvantaliani n., pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqosamarTle-

brivi pasuxismgeblobis safuZvlebi, Tb., 2014, 164-167.

7 iqve, 169.

8 iqve, 173.

9 iqve, 179.
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samedicino eqspertizazea damokidebuli.10 sasamarTlo praqtikam Camoayaliba stand-

artuli sakiTxebi, romelic eqsperts gamosakvlevad egzavneba da iZleva saSualebas 

samedicino personalis qmedebasa da pacientisTvis miyenebul zians Soris mizezobrivi 

kavSiris dasadgenad.11 miuxedavad eqspertis daskvnisa, xSiria sasamarTlo praqtikaSi 

SemTxvevebi, roca mizezobrivi kavSiris dadgena rTulia am daskvnis neitraluri xasi-

aTidan gamomdinare, an im SemTxvevebSi, roca eqsperti uars acxadebs saTanado sakiTx-

ebis gamokvlevaze saTanado meTodologiis ararsebobis gamo, rac process aWianurebs.12 

amdenad, mizezobrivi kavSiris sakiTxi sakmaod problemuria davis specifikidan da 

masTan dakavSirebuli garemoebebidan gamomdinare da Tu misi dadgena ver moxerxda, 

pacientis sasarCelo moTxovna ar dakmayofildeba.

2.1.4. brali

ssk-is 992-e muxlis Tanaxmad, samoqalaqosamarTlebrivi pasuxismgeblobis dakisrebisT-

vis aucilebel pirobebs Soris brali umniSvnelovanesi elementia. am normidan gamom-

dinare, samoqalaqosamarTlebrivi pasuxismgebloba uSualod zianis mimyenebels unda 

daekisros. samedicino momsaxurebis gawevisas, umetesad, pacientisTvis miyenebuli 

ziani eqimis an eqTnis mcdari qmedebiT aris gamowveuli. aseTi tipis davebze mopasuxes 

ZiriTadad samedicino dawesebuleba warmoadgens.13 ssk-is 997-e muxlis mixedviT, piri 

valdebulia aanazRauros ziani, romelic miadga mesame pirs misi muSakis marTlsawi-

naaRmdego moqmedebiT Tavisi SromiTi movaleobis Sesrulebisas. pasuxismgebloba ar 

dadgeba, Tu muSaki bralis gareSe moqmedebda. Sesabamisad, Tu dadgindeba, rom samed-

icino personalis marTlsawinaaRmdego moqmedebiT dadga ziani, samedicino dawese-

buleba pasuxs agebs misi muSakis aramarTlzomieri moqmedebis gamo, miuxedavad imisa, 

samedicino dawesebulebas miuZRvis brali Tu ara.14

samoqalaqo saqmeebTan dakavSirebuli uzenaesi sasamarTlos erTgvarovani praq-

tikis mixedviT, dazaralebuls zians Tavad zianis mimyenebeli unazRaurebs. zogjer, 

zianis anazRaurebis valdebuleba im pirs ekisreba, romelsac, Tumca uSualod ar miuy-

enebia ziani, magram igi pasuxismgebelia zianis mimyeneblis qmedebaze. aseTi SemTxveve-

bis xelSekrulebiT SeTanxmeba gamoricxulia, radgan mas kanoni adgens.15

konkretul SemTxvevaSi yovelTvis warmoiSoba medicinis muSakis saTanado moq-

medebis farglebis gansazRvris problema. qmedebis sisworis gansasazRvrad mxedve-

lobaSi unda iqnes miRebuli is faqti, rom eqimi Tavisi profesiuli movaleobis gamo 

miznad isaxavs pacientis janmrTelobis SenarCuneba-aRdgenas, moqmedebs Tavisi pro-

fesiuli codnis, kvalifikaciisa Tu gamocdilebis mixedviT. Tu qmedebis simcdare 

dadgindeba, gasarkvevia, medicinis muSakma miiRo Tu ara saTanado zomebi mosalodneli 

zianis Tavidan asacileblad.16

10 kvantaliani n., pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqosamarTle-

brivi pasuxismgeblobis safuZvlebi, Tb., 2014, 179.

11 iqve, 180.

12 iqve, 181.

13 iqve, 185.

14 iqve, 186.

15 iqve, 187.

16 iqve, 189.
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2.2. mtkicebis tvirTi samoqalaqo procesSi

radgan ssk-is 992-e muxli zogadi muxlia, mtkicebis tvirTi pacients awevs. mtkicebis 

tvirTTan dakavSirebiT konkretul Canawers ssk-is 1007-e muxlis me-2 winadadeba war-

moadgens, romlis mixedviT, zianis mimyenebeli pasuxismgeblobisgan Tavisufldeba, Tu 

daamtkicebs, rom zianis dadgomaSi mas brali ar miuZRvis. radgan qarTuli samarTali 

pirdapir akeTebs daTqmas mtkicebis tvirTTan dakavSirebiT, mtkiceba unda ganaxor-

cielos bralis SemTxvevaSi eqimma. sxva SemTxvevaSi pacientma unda amtkicos, rom mas 

ziani miadga, gansxvavebiT germanuli samarTlisgan, romelic pirdapir adgens SemTx-

vevebs, rodis unda amtkicos eqimma Tavisi arabraleuloba. rogorc ukve aRiniSna, 

ssk-is 1007-e muxliT zianis mimyenebeli piris braleulobis prezumfcia moqmedebs 

da swored misi samtkicebelia, rom ziani ar aris Tavisi qmedebis Sedegi. Sesabamisad, 

samedicino SemTxveviT dazaralebul pirs medicinis muSakis braleulobis mtkicebis 

tvirTi ar akisria.17 aRsaniSnavia, rom samedicino dokumentaciis arasaTanadod war-

moeba samedicino momsaxurebis gamwevi piris mier valdebulebis darRvevad ganixileba. 

janmrTelobis dacvis sferoSi samedicino dokumentaciis warmoebisa da samoqalaqo 

saproceso kodeqsiT gaTvaliswinebuli mtkicebis tvirTis ganawilebis momwesrigebeli 

normebidan gamomdinare, mtkicebis tvirTi samedicino momsaxurebis gamwev pirs ekis-

reba, romelmac Tavisi qmedebis kanoniereba swored samedicino dokumentaciiT unda 

amtkicos.18

samedicino momsaxurebis gamwevis brali, rogorc wesi, gaufrTxileblobiTi for-

miT vlindeba. samedicino sferos specifikurobidan gamomdinare, ivaraudeba, rom eqims 

pacientis gamojanmrTeleba surs da ganzraxva praqtikulad gamoiricxeba. qarTuli 

kanonmdebloba ar icnobs arc gaufrTxileblobis ganmartebas da arc mis dayofas uxeS 

da martiv gaufrTxileblobad. Sesabamisad, iuridiul literaturaSi Camoyalibebul 

erTian azrs eyrdnobian, romlis mixedviT, gaufrTxilebeli brali saxezea, roca piri 

Segnebulad ar moqmedebs, magram sakmarisi zomiT Tavis Zalebsa da unars ar iyenebs, 

uyuradRebobasa da windauxedaobas avlens.19 Sesabamisad, samedicino momsaxurebis gam-

wevi piris qmedeba braleulia, Tu mas realuri SesaZlebloba hqonda, rom pacientisT-

vis miyenebuli ziani Tavidan aecilebina, magram saTanado yuradRebis, mzrunvelobis 

da windauxedaobis gamo es ver moaxerxa.

zianis mimyeneblis pasuxismgeblobis moculoba dazaralebulis bralis moculo-

bis Sesabamisad mcirdeba. Sesabamisad, rac dazaralebulis braliTaa gamowveuli, imis 

anazRaurebis valdebuleba ar SeiZleba samedicino momsaxurebis gamwev pirs daekis-

ros. sasamarTlo praqtikidan gamomdinare, samedicino momsaxurebiT miyenebuli zianis 

anazRaurebis samedicino momsaxurebis gamwevi pirisTvis dakisrebisas pacientis yvela 

qcevaa gasaTvaliswinebeli, romelic samedicino personalis rCevebs ar Seesabameba, Tu 

warmoSobili ziani pacientis qcevasTan mizezobriv kavSirSia.20 mizanSewonili iqneboda 

rogorc samoqalaqo kodeqsSi, aseve, samedicino sferoSi warmoSobili urTierTobebis 

momwesrigebel kanonmdeblobaSi bralisa da misi formebis erTiani gansazRvrebis asax-

17 kvantaliani n., pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqosamarTle-

brivi pasuxismgeblobis safuZvlebi, Tb., 2014, 190.

18 iqve, 183.

19 iqve, 195.

20 iqve, 198.
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va,21 rac, Tavis mxriv, mtkicebis tvirTis sakiTxisTvisac mniSvnelovani iqneboda.

3. mtkicebis tvirTi germaniis samoqalaqo kodeqsSi

gsk-is 823 I paragrafiT gaTvaliswinebuli e.w. konkretuli daTqmiT absoluturi xas-

iaTis mqone sikeTeebis dacvaa mowesrigebuli, roca ssk-is 992-e muxli e.w. generalur 

daTqmas warmoadgens da Sesabamisad, misi dacvis obieqti piris nebismieri qonebrivi 

sikeTea.22 gsk-is 823 I paragrafiT dacul sikeTeTa Soris gvxvdeba sicocxle, sxeuli da 

janmrTeloba. I nawiliT mocemulia, aseve, samedicino Carevebi. sxeulis dazianebisas 

adgili aqvs fizikur xelSeuxeblobaSi Carevas, magram Careva mocemuli unda iyos paci-

entis samarTlebrivi Zalis mqone TanxmobiT, radgan pacientis mier TviTgansazRvris 

ufleba wina planze dgas.23

qarTuli samarTlisgan gansxvavebiT germanuli samarTali pacientsa da samedicino 

personals Soris urTierTobas aregulirebs samedicino momsaxurebis xelSekrulebis 

specialuri mowesrigebiT, rogorc momsaxurebis xelSekrulebis (damoukidebel) gan-

sakuTrebul formas. samedicino momsaxurebis xelSekruleba gsk-is 630 a-T paragrafe-

biTaa mowesrigebuli, romelic, ZiriTadad, samedicino momsaxurebis gamwevi piris 

valdebulebebs gansazRvravs, romelTa darRveva moTxovnis safuZvels da Sesabamisad, 

zianis anazRaurebis valdebulebas warmoSobs.

3.1. samedicino momsaxurebis xelSekruleba

samedicino momsaxurebis xelSekruleba 2013 wlamde kanoniT mowesrigebuli ar iyo. pa-

cientTa uflebebis Sesaxeb 20.02.2013 wlis kanoniT gsk-Si cvlileba Sevida da 630 a-T 

paragrafebi daemata.24 arsebiTad, am normebis SemoRebiT, samedicino pasuxismgeblobis 

samarTalTan dakavSirebiT ukve arsebuli uzenaesi federaluri sasamarTlos praqtika 

kanoniT mowesrigda.

gsk-is 630 a I paragrafis mixedviT samedicino momsaxurebis xelSekruleba pacient-

sa da mkurnalobis gamwev pirs Soris dadebuli ormxrivi valdebulebiTsamarTle-

brivi xelSekrulebaa. mkurnalobis gamwevi piri aris piri, romelic samedicino mom-

saxurebas eTanxmeba. aseTad warmogvidgeba, rogorc wesi, eqimi, magram SeiZleba iyos 

sxva ganmkurnebeli profesiis warmomadgeneli, rogorc, magaliTad, fsiqoTerapevti, 

fizioTerapevti, bebiaqali, masaJisti.25 pacienti aris adamiani, romelic SeTanxmebis sa-

fuZvelze samedicino momsaxurebas unda daeqvemdebaros.26 mkurnalobis xelSekrulebis 

sagania samedicino momsaxurebis gawevis Sesaxeb SeTanxmeba SeTanxmebuli anazRaurebis 

sanacvlod.27

samedicino momsaxurebis xelSekruleba Tavisufali (damoukidebeli) momsaxurebis 

21 kvantaliani n., pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqosamarTle-

brivi pasuxismgeblobis safuZvlebi, Tb., 2014, 199.

22 rusiaSvili g., egnataSvili, d., kazusebi kanonismier valdebulebiT samarTalSi, Tb., 2016, 198.

23 Looschelders D., Schuldrecht, BT, 10. Aufl., Vahlen, München, 2015, veli 1202.
24 Brox H., Walker W.D.,  Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 294, veli 1.
25 iqve, 295, veli 1.
26 iqve.

27 iqve.
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xelSekrulebaa. mis mimarT gamonaklisis saxiT nardobis wesebi gamoiyeneba mxolod 

maSin, roca wina planzea wamoweuli gamiznuli Sedegi, magaliTad, protezis teqnikuri 

damzadeba.28

3.2. mkurnalobis gamwevi piris (eqimis) valdebulebebi

3.2.1. samedicino momsaxurebis valdebuleba

gsk-is 630 a paragrafis mixedviT samedicino momsaxurebis gaweva yvela im RonisZiebas 

moicavs, romelic samedicino momsaxurebis gawevis momentisaTvis aRiarebuli profe-

siuli standartebiT daavadebis Secnobisa da mkurnalobisTvis aucilebelia.29 Sesabam-

isad, amave paragrafis Tanaxmad, Tu xelSekrulebiT sxva ram ar aris gaTvaliswinebu-

li, rogorc diagnozis dasmisas, aseve, SeTavazebuli mkurnalobis meTodis arCevisas, 

mkurnalobis gamwevi piri valdebulia pacientis mimarT aRiarebuli profesiuli stan-

dartebi daicvas.30

3.2.2. TanamSromlobisa da informirebis valdebuleba

gsk-is 630 g I paragrafis Tanaxmad, mkurnalobis gansaxorcieleblad pacienti da mkur-

nalobis gamwevi piri unda TanamSromlobdnen. am TanamSromlobam maTi ndobaze da-

fuZnebuli urTierToba unda ganaviTaros, raTa mkurnalobis optimalur Sedegs saer-

To ZalebiT miaRwion. aqedan gamomdinare, mkurnalobis dasawyisSi da Tu aucilebelia, 

misi mimdinareobisas mkurnalobis gamwevma pirma pacients gasagebi formiT unda ganum-

artos samedicino momsaxurebis gawevisaTvis aucilebeli garemoebebi31, gansakuTrebiT, 

diagnozis Sesaxeb, gamojanmrTelebis procesis savaraudo ganviTarebis Sesaxeb, Tera-

piisa da Terapiis Semdgomi procedurebis Sesaxeb.

gsk-is 630 g II paragrafis mixedviT, Tu eqimisTvis SesamCnevia garemoebebi, romlebic 

asabuTeben varauds imis Sesaxeb, rom samedicino momsaxurebis gawevisas daSvebul iqna 

Secdoma, amis Sesaxeb unda acnobis pacients am ukanasknelis mier kiTxvis dasmis SemTx-

vevaSi, an Tu es aucilebelia janmrTelobisTvis zianis miyenebis safrTxis Tavidan 

acilebis mizniT.32 gamonaklisis saxiT informaciis miwodebis valdebuleba ar arsebobs 

im gansakuTrebul SemTxvevebSi, roca saqme exeba gadaudebel RonisZiebebs, an rodesac 

pacientma informaciis miRebaze uari garkveviT ganacxada.33

gansxvavebiT germanuli samarTlisgan, romelic aRniSnulTan dakavSirebiT pirda-

pir miuTiTebs eqimis valdebulebaze da amasTan, masve akisrebs mtkicebis tvirTs, pa-

cientis uflebebis Sesaxeb saqarTvelos kanonis me-18 muxli adgens pacientis uflebas, 

miiRos samedicino momsaxurebis gamwevisgan sruli, obieqturi, drouli da gasagebi 

informacia.

28 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 296, veli 3.
29 iqve, 300, veli 16; Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 a, veli 7.
30 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 300, veli 16.
31 iqve, 301, veli 17.
32 iqve; Schreiber K., wignSi:  Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 c, veli 3.
33 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 301, veli 17;  Schreiber K., wignSi:  
Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 c, veli 6.
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qarTuli sakanonmdeblo regulirebis formidan gamomdinare, romelic informaci-

is miwodebas adgens rogorc pacientis uflebas da ara eqimis valdebulebas da amasTan 

germanuli samarTlisgan gansxvavebiT ar iTvaliswinebs specialur mowesrigebas mt-

kicebis tvirTTan mimarTebiT, pacientia valdebuli amtkicos, rom damdgari ziani sa-

medicino momsaxurebis gamwevi piris mier informaciis miwodebis valdebulebis dar-

Rvevam gamoiwvia.

3.2.3. Tanxmoba

gsk-is 630 d I 1 paragrafis Tanaxmad, samedicino RonisZiebis ganxorcielebamde, gansa-

kuTrebiT sxeulsa an janmrTelobaSi Carevamde mkurnalobis gamwevi piri valdebulia 

pacientis Tanxmoba gamoiTxovos. Tanxmobis gamoTxovis aucilebloba gamomdinareobs 

im garemoebidan, rom, rogorc wesi, yoveli samedicino RonisZieba pacientis sicocx-

leze, sxeulze an janmrTelobaze gavlenas axdens.34 is miznad isaxavs daicvas paci-

entis konstituciurad garantirebuli TviTgamorkvevis ufleba. Tanxmobis mopoveba 

gamamarTlebeli safuZvelia, romelmac samoqalaqo samarTalSi, upirvelesad, zianis 

anazRaurebis samarTalSi SeiZleba mniSvneloba SeiZinos Carevis marTlwinaaRmdegobas-

Tan dakavSirebul kiTxvaze.35

gsk-is 630 d I 4 paragrafis Tanaxmad, Tu SeuZlebelia gadaudebeli RonisZiebis 

ganxorcielebis aucileblobisas pacientis drouli Tanxmobis gamoTxova, es ukanask-

neli SeiZleba misi Tanxmobis gareSe ganxorcieldes, roca igi pacientis savaraudo 

survils Seesabameba. es is SemTxvevebia, roca gadadebam SeiZleba safrTxe Seuqmnas 

pacientis sicocxles an janmrTelobas. germaniis uzenaesi federaluri sasamarTlos 

ganmartebis Tanaxmad, pacientis savaraudo survilis gansazRvrisas, mxedvelobaSi 

miiReba iseTi kriteriumebi, rogoricaa, pacientis pirovnulobasTan dakavSirebuli 

garemoebebi, aseve, individualuri interesebi, survilebi, saWiroebebi da warmodgenebi 

Rirebulebebze. obieqturi amosavali wertilebi am SemTxvevaSi meorexarisxovania.36

konstituciurad garantirebuli TviTgamorkvevis uflebis miznidan gamomdinare, 

gsk-is 630 d I 1 paragrafi iTvaliswinebs pacientis uflebas, ar moxdes misi Tanxmobis 

gareSe samedicino Careva. Tavis mxriv es konstituciuri ufleba ganmtkicebulia gsk-is 

630 d III paragrafSi, romlis mixedviT, pacientma safuZvlebis miTiTebis gareSe formis 

daucvelad nebismier dros SeiZleba gamoiTxovos mis mier gacemuli Tanxmoba.

3.2.4. axsna-ganmartebis valdebuleba

gsk-is 630 e I 1 paragrafis Tanaxmad, eqimi valdebulia pacients acnobos yvela im ar-

sebiTi faqtis Sesaxeb, romlebic aucilebelia am ukanasknelis Tanxmobis misaRebad. 

radgan mxolod informirebul pacients SeuZlia Tavad gadawyvitos, Carevas daeqvem-

debaros Tu ara da amaze Tanxmobis gacema surs Tu ara.37

axsna-ganmartebiT pacientisTvis naTeli unda gaxdes samedicino Carevis sirTule 

34 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 d, veli 1.
35 iqve.

36 iqve, veli 5.
37 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 302, veli 19.
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da Sedegianoba, imisaTvis, rom gsk-is 630 d paragrafiT gaTvaliswinebuli Tanxmo-

bis gacemisTvis pacientma miiRos gadawyvetilebis misaRebad aucilebeli safuZvlebi,38 

anu ganmarteba pacientis TviTgamorkvevis uflebis realizebis safuZveli unda iyos. 

aqedan gamomdinare, saubroben aseve gsk-is 630 g II paragrafis mimarTebaze konsti-

tuciiT garantirebul TviTgamorkvevis uflebasTan, rogorc am ukanasknelis gamoxat-

ulebaze. igi exeba gansakuTrebiT RonisZiebebis saxes, moculobas, ganxorcielebas, 

mosalodnel Sedegebs da riskebs, maT saswrafo xasiaTs, gamosadegobas da Sedegebis 

ganWvretadobas, aseve, mocemul SemTxvevaSi RonisZiebebis alternativebs,39 romlebic 

gansxvavebul datvirTvebs, riskebs da gankurnebis Sansebs Seicaven.40

gsk-is 630-e II paragrafidan gamomdinare ganmarteba unda ganxorcieldes zepirad, 

droulad da gasagebad mkurnali piris mier an amisTvis uflebamosili piris mier Se-

sabamis dokumentebze dayrdnobiT. arasakmarisia mxolod blanketuri ganmarteba, 

radgan am SemTxvevaSi pacienti moklebulia kiTxvebis dasmis realur SesaZleblobas. 

amasTanave, ganmarteba unda iyos drouli, imisaTvis, rom pacientma miiRos adekvaturi 

gadawyvetileba operaciis CatarebasTan dakavSirebiT. drois monakveTi konkretuli 

SemTxvevidan gamomdinare, konkretuli garemoebebis gaTvaliswinebiT unda ganisaz-

Rvros. bevr SemTxvevaSi Carevis riskebze informaciis miwodeba operaciis wina dRes 

sakmarisia. normalur ambolatoriul CarevebTan dakavSirebiT ki ganmarteba Carevis 

dResad droulia.41 germaniis federaluri uzenaesi sasamarTlo ganmartavs, rom gamon-

aklisia mZime operaciuli Carevis SemTxvevebi, roca informaciis miwodeba mxolod wina 

dRes sakmarisi ver iqneba.42

ganmarteba araa aucilebeli mxolod im gansakuTrebul SemTxvevebSi, roca saqme ex-

eba gadaudebel RonisZiebebs (ubeduri SemTxvevis Sedegad saswrafo operacia im piris, 

romelic gondakargulia) da aseve, rodesac pacientma ganmartebaze mkafio uari ga-

nacxada.

3.2.5. samedicino momsaxurebis dokumentacia

gsk-is 630 v I 1 paragrafis Tanaxmad, mkurnalobis gamwevi piri valdebulia dokumen-

tirebis mizniT uSualod samedicino momsaxurebis gawevis dros awarmoos pacientis 

aqtebi materialuri an eleqtronuli formiT. am normiT mowesrigda samedicino mom-

saxurebis dokumentirebis da CawerisTvis germaniis sasamarTlo praqtikis mier ganvi-

Tarebuli principebi, romelmac unda ganamtkicos, rom uzrunvelyofili iqneba jero-

vani Terapiuli samedicino momsaxureba da Semdgomi mkurnaloba. amiT ar daikargeba 

ukve Catarebuli samedicino gamokvlevis Sedegebi da is gamoiyeneba pacientis gamojan-

mrTelebisTvis.43

pacientis aqtebis Sinaarsobrivi moTxovnebi gansazRvrulia gsk-is 630 v II paragraf-

Si. magaliTisTvis, dasaxelebulia tipiuri monacemebi, rogoricaa, anamnezi, diagno-

zebi, gamokvlevebi, gamokvlevis Sedegebi, gamokvlevis monacemebi, Terapiebi da maTi 

38 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 e, veli 1.
39 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 302, veli 19.
40 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 e, veli 4.
41 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 302, veli 20.
42 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 e, veli 4.
43 iqve, § 630 f, veli 1.
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zemoqmedebani, Carevebi da maTi zemoqmedebani, Tanxmobebi da axsna-ganmartebebi. es 

CamonaTvali ar aris amowurvadi. amrigad, mkurnalobis gamwevi piri valdebulia paci-

entis aqtebSi asaxos aseve sxva arsebiTi RonisZiebebi da maTi Sedegebi, Tu isini misi 

profesiuli xedvidan gamomdinare im droisTvis da momavali samedicino momsaxurebis 

uzrunvelsayofad mniSvnelovania.44 transferuli dokumentebi, romlebic emsaxurebi-

an sxvadasxva eqimebs Soris komunikacias an eleqtronuli kvlevis Sedegebi (operaciis 

videoCanaweri, eleqtronulad Senaxuli rentgenis Canaweri) aseve unda aisaxos pacien-

tis aqtebSi.45

gsk-is 630 v III paragrafi avaldebulebs mkurnalobis gamwev pirs samedicino mom-

saxurebis dasrulebidan 10 wlis ganmavlobaSi Seinaxos pacientis aqtebi. ufro meti 

vadiT Senaxvis valdebuleba SeiZleba gamomdinareobdes konkretuli SemTxvevebidan, 

roca pacientis janmrTelobis mdgomareoba an sxva mocemuli pirobebi amas moiTxovs.46

3.3. mtkicebis tvirTi samedicino momsaxurebis xelSekrulebaSi

praqtikaSi samarTlebrivi davis gadawyvetisTvis mtkicebis tvirTs gansakuTrebuli 

mniSvneloba aqvs mkurnalobisa da axsna-ganmartebis Secdomis dros pasuxismgeblobas-

Tan dakavSirebiT. pacientTa uflebebis Sesaxeb kanoni eqimis mier zianis anazRaurebis 

valdebulebis erTian mowesrigebas ar icnobs. saxelSekrulebo valdebulebis braleu-

li darRvevisas mkurnalobis gamwevi piri valdebulia pacients saerTo wesebis sa-

fuZvelze aunazRauros miyenebuli ziani.47 rogorc wesi, pasuxismgeblobis safuZvels 

zianis anazRaurebis zogadi wesis Sesaxeb gsk-is 280 I paragrafi warmoadgens, romlis 

mixedviT, Tu pacienti zianis anazRaurebas iTxovs, mtkicebis tvirTis zogadi wesis 

mixedviT, es ukanasknelia valdebuli daamtkicos Secdomis arseboba samedicino mom-

saxurebaSi, ziani, mizezobrivi kavSiri Secdomasa da zians Soris da aseve mkurnalobis 

gamwevi piris braleuloba.48

Tu saubaria mkurnalobis Secdomaze, rogorc wesi, pacientma eqimis Secdoma da 

Secdomasa da damdgar zians Soris mizezobrivi kavSiri unda amtkicos, rasac mas gsk-is 

630 T I paragrafi uiolebs. ivaraudeba, rom eqimis mier daSvebuli Secdoma warmoadgens 

valdebulebis darRvevas gsk-is 280 I paragrafis mixedviT, roca zogadi da Secnobadi 

samedicino momsaxurebis riski (samedicino xelsawyos gamorTva, higienur sferoSi na-

kli, pacientis araswori ganTavseba) warmoiSva mkurnalobis gamwevi piris batonobisa 

da organizaciis sferodan da aman pacientis sicocxlis, sxeulis an janmrTelobis da-

zianeba gamoiwvia.49 am paragrafiT gaTvaliswinebuli sxva winapirobebis arseboba, ro-

goricaa, samedicino momsaxurebis xelSekrulebis arseboba, ziani, mizezobrioba mkur-

nalobis SecdomaSi da braleuloba procesis zogadi debulebebis mixedviT pacientma 

unda warmoadginos da amtkicos.50

44 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 f, veli 4.
45 iqve.

46 iqve, veli 5.
47 Looschelders D., Schuldrecht, BT, 10. Aufl., Vahlen, München, 2015, veli 616.
48 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 h, veli 1.
49 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 307, veli 31; Schreiber K., wignSi: 
Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 h, veli 2.
50 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 h, veli 3.
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mniSvnelovani gamamarTlebeli safuZveli eqimis mier samedicino momsaxurebis gaw-

evis, aseve sxva samedicino RonisZiebebis ganxorcielebisas, gsk-is 630 d paragrafSi 

mocemuli aris dazaralebulis Tanxmoba. marTlwesrigis erTianobis principidan ga-

momdinare, aveli Snuli muxli samedicino SemTxvevebis dros dazianebis ara mxolod 

saxelSekrulebo, aramed deliqturi pasuxismgeblobisTvisac vrceldeba.51 Tuki paci-

entisgan Tanxmobis miReba ver xerxdeba, radgan is, magaliTad, gonze araa, moqmedebs 

gamamarTlebeli safuZveli savaraudo Tanxmobis saxiT. aq igulisxmeba SemTxveva, roca 

operaciis ganxorcielebisas operaciis gafarToebis saWiroeba warmoiSveba.52 eqimma 

Tanxmoba samedicino RonisZiebebis ganxorcielebamde unda moipovos, gansakuTrebiT 

sxeulis mTlianobaSi Carevamde. winaaRmdeg SemTxvevaSi, aseTi Careva warmoadgens val-

debulebis darRvevas gsk-is 280 I 1 gagebiT.53

gsk-is 630 T II 1 paragrafis mixedviT, mkurnalobis gamwev pirs ekisreba mtkice-

bis tvirTi Tanxmobis namdvilobasa da kanonismier axsna-ganmartebasTan mimarTebiT. 

es norma aucilebelia imdenad, ramdenadac Tanxmobis miuReblobis, aseve mcdari an 

arasruli axsna-ganmartebis arseboba pacients daekisreboda mtkicebis tvirTi, maSin, 

roca mkurnalobis gamwev pirs gacilebiT iolad SeuZlia uxarvezo Canawerebis warmoe-

ba Tanxmobisa da axsna-ganmartebis Taobaze.54 magram im SemTxvevaSi, Tu pacienti sru-

lad ar iqna informirebuli, magram samedicino riski ganxorcielda im mkurnalobis 

Sedegad, romelzec mas srulad da wesisamebr miewoda informacia, pacients ar SeuZlia 

axsna-ganmartebis dacvis miznidan gamomdinare daeyrdnos im garemoebas, rom saxeze ar 

iyo kanonis moTxovnebis Sesabamisi axsna-ganmarteba.55

arasakmarisi an SecdomiT axsna-gamartebis gacemisas mkurnalobis gamwev pirs gsk-is 

630 T II 2 paragrafis Tanaxmad, SeuZlia daeyrdnos imas, rom pacienti sakmarisad axs-

na-ganmartebis SemTxvevaSic gascemda Tanxmobas (hipoTeturi Tanxmoba)56. ra Tqma unda, 

pacients SeuZlia amis sawinaaRmdegod daasabuTos, Tu ratom ar gascemda igi Tanxmobas 

sakmarisi axsna-ganmartebis miRebis miuxedavad, maSinac ki, roca SeiZleba mas emuqre-

bodes uaryofiTi Sedegebi.57

Tu samedicino sferoSi mizanSewonili arsebiTi RonisZieba da misi Sedegi, gsk-is 

630 v I an II paragrafis sawinaaRmdegod mkurnalobis gamwevma pirma pacientis aqtebSi 

ar asaxa an es ukanaskneli gsk-is 630 v III paragrafis moTxovnebis sawinaaRmdegod ar 

Seinaxa, ivaraudeba, rom man es RonisZieba ar ganaxorciela. es varaudi warmoadgens 

germaniis samoqalaqo saprocesi kodeqsis (gssk) 292-e paragrafis mixedviT kanonismier 

varauds. sapirispiros damtkicebiT mas SeuZlia gaaqarwylos es varaudi.58

gsk-is 630 T IV paragrafis Tanaxmad, Tu mkurnalobis gamwevi piri mis mier gaweuli 

samedicino momsaxurebisTvis kvalificirebuli ar iyo, ivaraudeba rom arasakmarisma 

kvalifikaciam sicocxlis, sxeulis an janmrTelobis dazianeba gamoiwvia. es muxli sa-

samarTlo praqtikis kodifikacias warmoadgens damwyebis SecdomasTan dakavSirebiT. 

Tu mkurnalobis gamwevi piri gsk-is 630 a II paragrafis moTxovnebis sawinaaRmdegod ver 

51 Looschelders D., Schuldrecht, BT, 10. Aufl., Vahlen, München, 2015, veli 1187.
52 iqve, veli 1188.
53 iqve, veli 616 a.
54 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 h, veli 4.
55 iqve, veli 5.
56 iqve, veli 6.
57 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 308, veli 33.
58 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 h, veli 7.
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warmoaCens unars, gaswios samedicino momsaxureba sazogadod aRiarebuli profesiuli 

standartiT, ivaraudeba, rom arasakmarisi kvalifikacia gaxda mizezi warmoSobili da-

zianebisTvis. mxedvelobaSi miiRebian gansakuTrebiT is pirebi, romlebic jer kidev 

samedicino ganaTlebis miRebis procesSi imyofebian an rogorc profesiaSi damwyebni 

ver floben aucilebel gamocdilebas. am SemTxvevaSi, gssk-is 292-e paragrafis gagebiT 

saqme exeba kanonismier varauds. sxvagvarad ki warmodgenisa da mtkicebis tvirTi awevs 

pacients.59 gsk-is 630 T IV paragrafis mowesrigeba ar vrceldeba im pirebze, maT Soris, 

eqimebze, romlebic sxva safuZvlidan gamomdinare (magaliTad, gadaRla), ar arian im 

mdgomareobaSi, rom gaswion Sesabamisi samedicino momsaxureba.60

gsk-is 630 T V1 paragrafidan gamomdinare, roca saxezea uxeSi Secdoma mkurnaloba-

Si da am Secdomas Tavisi bunebiT cxovrebiseuli gamocdilebidan gamomdinare, SeuZlia 

gamoiwvios faqtobrivad damdgari zianis saxiT sicocxlis, sxeulis an janmrTelobis 

dazianeba, aseT SemTxvevaSi ivaraudeba, rom Secdomam mkurnalobaSi gamoiwvia damdgari 

ziani (pasuxismgeblobis damafuZnebeli mizezobrioba).61 mkurnalobaSi uxeS Secdomas 

kanoni ar ganmartavs. kanonis dasabuTebis mixedviT, saqme unda exebodes mcdar samedi-

cino qcevas, romelic „obieqturi xedvidan gamomdinare eqimisTvis moqmedi ganaTlebi-

sa da codnis Sefasebidan gamomdinare gaugebrad aRiqmeba, radgan Secdoma gaeparos, 

radgan Secdoma usafrTxo da nacad samedicino miRwevebsa da gamocdilebas ewinaaRm-

degeba“.62 magaliTebad saxeldeba SemTxvevebi, roca saxezea fundamenturi Secdoma di-

agnozSi da daudevrobiT sxva organos amoWra daavadebuli organos nacvlad.63 mkur-

nalobis gamwev pirs SeuZlia gaaqarwylos es varaudi imis damtkicebiT, rom mis mier 

daSvebuli Secdoma ver iqneboda gamomwvevi mizezi janmrTelobis dazianebis damdgari 

formiT warmoSobisTvis an mizezobrivi kavSiri Tavis mcdar qmedebasa da samarTle-

brivi sikeTis dazianebas Soris calsaxad arasavaraudoa.64

gsk-is 630 T V 2 paragrafis Tanaxmad, mizezobrioba ivaraudeba maSinac, roca eqimma 

droulad ar Caatara samedicino sferoSi miRebuli aucilebeli gamokvlevebi, imde-

nad, ramdenadac analizs sakmarisi albaTobiT SeiZleba moetana iseTi Sedegi, romelic 

gaxdeboda mizezi Semdgomi RonisZiebebis ganxorcielebisTvis da romelTa ganuxor-

cieleblobac uxeSi Secdoma iqneboda.

gsk-is 630 T paragrafiT ganmtkicebuli mtkicebis tvirTis mowesrigebis safuZveli 

imaSi mdgomareobs, rom mkurnalobaSi uxeSi Secdomis dros mkurnalobis gamwevi piri 

ufro „axlos dgas saqmesTan“ da mas mtkicebis meti SesaZlebloba aqvs.65 Tu dadgenil-

ia, rom eqimma mkurnalobaSi Secdomis gamo an arasakmarisi axsna-ganmartebis gacemis 

gamo pacienti daaziana, eqimma unda amtkicos, rom es ziani uSecdomo qmedebiTac an 

sakmarisi axsna-ganmartebis gacemisasac dadgeboda.66

pasuxismgeblobis sakiTxi SeiZleba dadges deliqturi samarTliTac. deliqturi pa-

suxismgeblobisas yuradReba unda mieqces aseve im garemoebas, rom yvela wesis dacviT 

59 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 h, veli 8.
60 iqve, veli 9.
61 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 307, veli 32.
62 Looschelders D., Schuldrecht, BT, 10. Aufl., Vahlen, München, 2015, veli 617 c; Schreiber K., wignSi: Nomos Kommen-
tar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 h, veli 11.
63 Looschelders D., Schuldrecht, BT, 10. Aufl., Vahlen, München, 2015, veli 617 c.
64 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 h, veli 12.
65 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 307, veli 32.
66 iqve.
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eqimis mier ganxorcielebuli gamosajanmrTelebeli Careva gabatonebuli azris mixed-

viT faqtobriv sxeulis dazianebas warmoadgens da aqedan gamomdinare, gamamarTlebel 

safuZvels saWiroebs.67

4. daskvna

qarTuli samarTali samedicino dawesebulebaSi mkurnalobisas piris janmrTelobisT-

vis miyenebuli zianis deliqturi samarTlis saerTo safuZvlebis anazRaurebas iT-

valiswinebs. Tumca, ar gamoricxavs saxelSekrulebo valdebulebis warmoSobas, Tu 

zians safuZvlad udevs xelSekrulebis pirobebis Seusrulebloba. gansxvavebiT qar-

Tuli samarTlisgan, germanuli samarTali pacientsa da samedicino personals Soris 

urTierTobas aregulirebs samedicino momsaxurebis xelSekrulebis specialuri mow-

esrigebiT, romelic, ZiriTadad, samedicino momsaxurebis gamwevi piris valdebulebebs 

gansazRvravs da maTi darRvevis SemTxvevaSi, zianis anazRaurebis moTxovnas warmoSobs 

valdebulebiTi samarTlis zianis anazRaurebis zogadi debulebebiT.

zemoaRniSnulidan gamomdinare, zianis anazRaurebis zogadi wesis Tanaxmad, ro-

gorc qarTuli, aseve germanuli samarTali pacients akisrebs mtkicebis tvirTs, Tumca, 

qarTuli samarTali ssk-is 1007-e muxliT adgens zianis mimyenebeli piris braleulobis 

prezumfcias da swored mas akisrebs valdebulebas amtkicos, rom ziani ar warmoadgens 

misi qmedebis Sedegs.

zemoaRniSnulidan gamomdinare, zianis anazRaurebis zogadi wesis Tanaxmad, rogorc 

qarTuli, aseve, germanuli samarTali pacients akisrebs mtkicebis tvirTs. Tumca, qa-

rTuli samarTali ssk-is 1007-e muxliT adgens zianis mimyenebeli piris braleulobis 

prezumfcias da swored mas akisrebs valdebulebas amtkicos, rom ziani ar warmoadgens 

misi qmedebis Sedegs.

germanuli samarTali ki samedicino momsaxurebis xelSekrulebis specialuri mow-

esrigebiT eqimis konkretul (samedicino momsaxurebis, TanamSromlobisa da informire-

bis, Tanxmobis gamoTxovis, axsna-ganmartebis, samedicino dokumentaciis warmoebis) 

valdebulebebs gansazRvravs, romelTa darRvevis SemTxvevaSi gsk-is 630 T paragrafiT 

specialurad awesrigebs mtkicebis tvirTis ganawilebis sakiTxs.

Tu saubaria mkurnalobis Secdomaze, rogorc wesi, pacientma eqimis Secdoma da 

Secdomasa da damdgar zians Soris mizezobrivi kavSiri unda amtkicos, rasac gsk-

is 630 T I paragrafi uiolebs. ivaraudeba, rom eqimis mier daSvebuli Secdoma war-

moadgens valdebulebis darRvevas gsk-is 280 I paragrafis mixedviT. am paragrafiT 

gaTvaliswinebuli sxva winapirobebis arseboba, rogoricaa samedicino momsaxurebis 

xelSekrulebis arseboba, ziani, mizezobrioba mkurnalobis SecdomaSi da braleuloba, 

procesis zogadi debulebebis mixedviT pacientma unda warmoadginos da amtkicos.68

mkurnalobis gamwevi piri atarebs mtkicebis tvirTs Tanxmobis gamoTxovis namd-

vilobasTan da mis mier axsna-ganmartebis valdebulebis SesrulebasTan dakavSirebiT. 

samedicino RonisZiebis Sesaxeb dokumentaciis ararsebobis SemTxvevaSi, gsk-is 630 

T III paragrafis mixedviT ivaraudeba, rom samedicino momsaxurebis gamwevma pirma es 

RonisZieba ar ganaxorciela.

roca saxezea uxeSi Secdoma mkurnalobaSi da am Secdomas Tavisi bunebiT cxovrebi-

67 Looschelders D., Schuldrecht, BT, 10. Aufl., Vahlen, München, 2015, veli 616.
68 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 h, veli 3.
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seuli gamocdilebidan gamomdinare, SeuZlia gamoiwvios faqtobrivad damdgari zianis 

saxiT sicocxlis, sxeulis an janmrTelobis dazianeba, ivaraudeba, rom Secdomam mkur-

nalobaSi gamoiwvia damdgari ziani (pasuxismgeblobis damafuZnebeli) mizezobrioba.69 

mkurnalobis gamwev pirs SeuZlia gaaqarwylos es varaudi imis damtkicebiT, rom mis 

mier daSvebuli Secdoma ver iqneboda gamomwvevi mizezi janmrTelobis dazianebis dam-

dgari formiT warmoSobisTvis an calsaxad arasavaraudoa mizezobrivi kavSiri Tavis 

mcdar qmedebasa da samarTlebrivi sikeTis dazianebas Soris.70

gsk-is 630 T paragrafiT ganmtkicebuli mtkicebis tvirTis mowesrigebis safuZveli 

imaSi mdgomareobs, rom mkurnalobaSi uxeSi Secdomis dros mkurnalobis gamwevi piri 

ufro „axlos dgas saqmesTan“ da mas mtkicebis meti saSualeba aqvs.71 Tu dadgindeba eqi-

mis mier pacientis dazianeba mkurnalobaSi Secdomis an arasakmarisi axsna-ganmartebis 

gacemis gamo, eqimma unda amtkicos, rom es ziani dadgeboda uSecdomo moqmedebis an 

sakmarisi axsna-ganmartebis gacemis SemTxvevaSic.72

germanul samarTalSi pasuxismgeblobis sakiTxi SeiZleba dadges deliqturi samar-

TliTac. deliqturi pasuxismgeblobisas yuradReba unda mieqces aseve im garemoebas, 

rom yvela wesis dacviT eqimis mier ganxorcielebuli gamosajanmrTelebeli Careva 

gabatonebuli azris mixedviT faqtobriv sxeulis dazianebas warmoadgens da aqedan 

gamomdinare, gamamarTlebel safuZvels saWiroebs.73 aseT SemTxvevebSi, zianis mimyene-

beli Tavisufldeba pasuxismgeblobisgan, Tu igi daamtkicebs, rom zianis dadgomaSi mas 

brali ar miuZRvis.

samedicino sferos specifikurobidan gamomdinare, pacienti mtkicebis SesaZleblo-

bas am sferoSi codnis simwiris gamo moklebulia. Sesabamisad, mizanSewonili iqne-

boda, germanuli samarTlis msgavsad, saqarTvelos samoqalaqo kodeqsSi samedicino 

xelSekrulebis specialuri mowesrigebiT ganisazRvros mkurnalobis gamwevi piris 

konkretuli valdebulebebi, romelTa Seusruleblobac CaiTvleba valdebulebis dar-

Rvevad da Sesabamisad, warmoSobs saxelSekrulebo urTierTobidan gamomdinare ssk-is 

394-e muxliT gamtkicebuli zianis anazRaurebis samarTlebriv safuZvels.

mtkicebis tvirTis ganawilebasTan dakavSirebiT, sasurvelia germanuli samarTlis 

midgomis gaziareba samedicino momsaxurebis xelSekrulebis farglebSi mkurnalobaSi 

Secdomis dros. germanuli mowesrigebis Tanaxmad, ivaraudeba Secdoma mkurnalobaSi 

da Sesabamisad, valdebulebis darRvevis arseboba, Tu samedicino momsaxurebis ris-

ki momdinareobs mkurnalobis gamwevi piris batonobisa da organizaciis sferodan da 

man pacientis sicocxlis, sxeulis an janmrTelobis dazianeba gamoiwvia. varaudi val-

debulebis darRvevis Sesaxeb saxeze iqneba aseve zemoT naxsenebi mkurnalobis gamwevi 

piris valdebulebebis SeusruleblobasTan mimarTebiT. amdenad, samedicino momsax-

urebis xelSekrulebis specialuri mowesrigeba Seqmnis pacientTa uflebebis dacvis 

ukeTes meqanizms.

saqarTvelom, romelic gsk-is ZiriTad debulebebs iziarebs, aucilebelia misi sa-

samarTlo praqtikis gamocdileba da midgomebi gaiTvaliswinos, rac gaaZlierebs am 

sferoSi moqmedi kanonmdeblobis efeqturobas da gaamartivebs am kategoriis davebze 

samoqalaqo saqmeTa ganxilvas.

69 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 307, veli 32.
70 Schreiber K., wignSi: Nomos Kommentar HK, 8. Aufl., Nomos, Baden-Baden, 2014, § 630 h, veli 12.
71 Brox H., Walker W.D., Besonderes Schuldrecht, 38. Aufl., C.H. BECK, München, 2014, 307, veli 32.
72 iqve.
73 Looschelders D., Schuldrecht, BT, 10. Aufl., Vahlen, München, 2015, veli 616.

f. baqraZe  mtkicebis tvirTis ganawileba samedicino davebSi
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