N1, 2008

LadADladMANGLM
LadanllCNG
ddHball)

JOURNAL OF INTERNATIONAL LAW

JOURNAL OF
INTERNATIONAL
LAW

I CaIB0NTIMANLM LdaA0COL JIH6SCN N1, 2008

m3nenen, TBILISI O|S




03567 %535b0330mab bob. mdamabab LabymdBagm ybaggMbagg§o
0FMoeoymo g339mBg§ab bagMmsdm@mabm badsGomab nbboGagoa

-
-

>

=>
TR

oy

=
=
=

,,,A
gsalz
N
Z

r T

2L

Iv. Javakhishvili Thilisi State University
International Law Institute, Faculty of Law

Organization for Security and
S C Co-operation in Europe
OSCE Mission to Georgia

N1, 2008

LadAlladMANGLM
LadaAlleno
ddHball

JOURNAL OF
INTERNATIONAL
LAW

andomaba, Thilisi,
2008



»LOgMMAMMOLM badsfmamal gu@bamn® bLadg3bogmm babosmal Ledgbmgabn godm(3gdss. dsbdn
Bom3maqboemns Hmam(z bagmmsdm@obm badsmemabs s bagmsdmmabm YMHmngHmnmdgdals 3HM-
93930, 5bg39 LodoMmzgmmb 396mMb3demdals bs jocmbgdo.

Fnebamo g530bbygmos bogFmsdmmabm badsmmemal bdgznamob@gdabs s 330mbggmms Gomom
bAobomgab.

J9Ebaemn godma393s Ladomggmmdo gmomb daboob ggabsbbn@n Ibstmadgaom.
LEG0g330 godmmdnmo dmbodMgdsebo §390360L 53EMEML s Fgadmagds of sbobagwgl
gnomb 3mdaczosb.

The Journal is Published with Financial Support of the OSCE Mission to Georgia.
The views expressed in the articles are those of the authors and do not necessarily reflect
the official position of the OSCE.

© by
ISSN 1512-0368

5d9d@0m0s ..



LIMIROIBNM 3MRI3ND
dod356M0 MgEsd@mMa

O9dbNdg L9356
03. %o3960830emab Lob. Mdoemabol bob. MboggMbodg@n
(o0b)

3033bEYmgdgmo MgesgGmea
BGI3IHN & ILIR6
(L)
LaMgesggom gmemaganab Bg36M9da:

85899M30 &ILO1SE
d5gmb babgedbogm mbagg@bodg@on

3I8J3I30RN 3MTMRNFI
3©530560b gmagdocms gzmm3gmo

Lobadomomm (bLEMabdnGan, bogMobagon) (o%gﬁéooxo&))
B33&NBNII B33 39856905 L5300
(o0be) (00by)
®I5986533020 d30156R0ND JI6®5d9 06069
(0bsm) (0b)
JIBILITNIT Q53001 J363600JT 80620
(0b) (LEBLIBR0, bogGebagon)
SM&H3ICNS IMELSS6ENEI JO6N35906I60 5T

(ob) &M3ab 960zgMbodgd 0 (gobymo)
JdMBO&NSEN 30306

969360L Labgm3bogm «MboggMbodgdn

(bmBbgon)

BOARD OF EDITORS
Editor in Chief

ALEXIDZE LEVAN
Iv. Javakhishvili Thilisi State University
(TSV)
Executive Editor

TusHURI Rusuban
(TSV)

Members of the Board:

BuTkevicH VoLobIMIR
European Court of Human Rights
(Strasbourg, France)

GABRICHIDZE GAGA
(TSU)
HANNIKAINEN LAURI
University of Turku (Finland)
DEMETRASHVILI AVTANDIL
(TSU)
KERESELIDZE DAvID
(TSU)

KORKELIA KONSTANTINE
(TSU)

KocHARYAN VIGEN
Yerevan State University (Armenia)

MamEDOV RusTAM

Baku State University (Azerbaijan)
PatArRAIA DAviD

(TSU)
KURDADZE IRINE

(TSU)

UGREKHELIDZE MINDIA
(Strasbourg, France)



6IRIMTI3N0LO3OE6

»0OgONSIMEOLM Lol FEABomb* 3. og5bndz0mal Lobgmmdalb mdamabal bobgmdbogm «bo-
3960 9&0b bLogMmadmnbm badatmmobes s LogMmsdmMabm MYMmngMmmMdgdab go JMmE 9@ 308mb(393ws
1996 brmosb, LogdoMmggmmdn gogemb m@Gmmgomms dommgbo 3m3abmalb Bsdmdoagbmmdal,
Lagdomggmmdn gogfmb gobgomamgdal 3Gmamsdal d9mdagn BamdmBawmagbmmmdals, ,mas babmasomgdal
LodaMomgdogn nbo0s@ogabs” s badsMmggmmdn 83gM030b dggFmgdama 3§ oG gdanb bagmBmb wsb-
dogdoon.

LoMgoag30m gmmagans 30093 9Oy MYbENL o doEEmMAdsl 3 MMasbabs(309dL gbmogb 3603-
369mmgobo dbsmoggfnbamanb.

J9Ebaema o6 g0dmbegems 2005 Eemnl 3530aa. LoJotmnggmmda bogmadmEabm badsmommab 3q(360969-
30l g9b630m06gd0bs s ©gdm 3G agma 3606303530l 3568 30(3980L bymdgbymdol 8obbom, mdamabol
Labgm3bogm xbozgMbo@g@nb ommonmmo 3o 39mE@g@ob bagmmsdmmabm badstmmoal JomymMmad gobssbrms
JMEbsemal godm(393s.

J96Obaal 08 6m3Mob 3m3bowgds s 498md3946qds dgbodmgdgmo gabos g36m3sdn ¢dadcmgdabes s
086533HM3mmdob mMa060bs(300b (gmom) Lodstmggmmda gmgas(300L Gobsbbymn Abstsggmom. bathg-
©39(30M 3mga0 Jommdsl gboal gmomb dobosb 83 3gomnmdmdamn@ obdsmgdnbomgab.

* %k %

»0OgMM3IMELM LaBoMMEl FyMbarn™ 3gMommumn badyg(360gm go8m(398ss, BM3gmos 3o3mdsgy-
bgds bymabomdn mEgg. 8sbdo Bomdmmagbarm 65dEmM35dda gobabommgds bagmsdm@abm Logstm s
396 dm badsMmEal 3BmMdmgdgdo, LagFMMEdmMabm HEMagMmmdsms bsgnmbgda, badsmggmmb 306mb3-
©53m3abs s Jobo bagMmedmmobmbedsmmmagdngn 3Gsed§030b sgd&memm®n sbdgd@gdo. gu@mbsoma god-
0Bbmos Hmam 3 bogBmaedm@abm badsGmmal b3goomab@gdobomanl, sbgsg 90badbemma 3GrmMbmgds-
803000 ©506896MqLgdnm 330mbzgmms BoMmm bMHobasmzgab.

ol goM93mgds, HM3 ymgzgmo bGodns, Mmam s babo, 43946mads Joormm s nbgmoba& 96906%y,
3869039, dma g9, Bgbamoms(s, 3gbadmgdmmdsl sdmggl bocdmmagbama bs3ombgdom ©snb@gmgly-
S99 53 9bgdab I(3meby ¢ sbmgmadl, 409(36mb s3@mEms 3g(3609Gmm ©adymgdgdl, sbggg Ladsmgg-
mmb Dmgogo 3obmbbs o bagMHmedmEobm bgmdg3@memgdab.

LEOG0gd0b bomImmagbs Jgadmads baBngg sembadbme 9bsdyg. badgmsdom gmemgans dEHMbggmy-
gL domb maMadbsl dgbodsdnl 5693%y.

JNObsmo m930b 339M0gdL 8YNIMEL BmamG(3 MmgmG g 03mb s 3Msddo3mb anMalggdl, sbgsg
LENEYBEYOL, EMImmyda(z 033396 LogFmsdmEabmbadsMmmgdmog bogombgdl s HmIgmms LB G 0gd-
do g0399dmmo 0d65ds m6s3gmmgzg bagMmaedmmabm Ladsmeal bndsms bEmmymegabs s dgdmaman
35630006 980b o4& momMo 3Omdmgdgda, dom ImMab: 5sd0sbab M@mgdsms o330 bagMmsdmEabm
374960b3gd0, badmJomadm Labmgswmmgdalb 3dgbgdmmdal bs zombgdo.

JNEBodn 038 mEms Jogf g0dmg399469dmmoa dgbgonmgdqdo dgadmgds o6 gdmbggmegl bamgosd-
(300 3meganab BggGms sDEU.



FROM THE EDITORIAL BOARD

The Journal of International Law has been published by the Iv. Javakhishvili Thilisi State University
Department of International Law and International Relations since 1996 with the support provided by the
UNCHR office in Georgia, the UNDP office in Georgia, Open Society Justice Initiative (OSJI) and the US
Embassy to Georgia.

The Editorial Board is honored to convey the appreciation for provision of such an indispensable sup-
port, once again, to the above mentioned organizations.

The Publication of the Journal was suspended in 2005. Aiming at promoting the development of the
science of International Law and strengthening the democratic principles in Georgia, the Chair of Interna-
tional Law of the Thilisi State University Law Department renewed publication of the Journal.

The publication of the current volume has become possible with the support of OSCE Mission to
Georgia. The Editorial Board expresses the gratitude to the OSCE Mission for this generous contribution.

*kk

The Journal of International Law is the scientific periodical, published twice a year. The articles present-
ed cover issues of public and private international law, international relations, important aspects of the
Georgian legislation and Georgia’s international legal practice. The Journal is intended for experts of inter-
national law, as well as for broad circles of readers interested in above mentioned issues.

The fact that each article, as a rule, is published in Georgian and English and occasionally in Russian
language as well, provides the possibility for the foreigner readers interested in these topics to become
acquainted with the scientific concepts of authors, as well as certain Georgian legislative acts and interna-
tional treaties to which Georgia is a party.

The articles may be submitted in all the languages listed above. The Editorial Board provides corre-
sponding translation.

The Journal welcomes the contributions from scholars and practicing lawyers, as well as students
engaged in research of international law issues, and whose articles [Priority will be given to articles which
refer to the pressing problems of enhancement of the norms of the contemporary International Law and their
further development, particularly dealing with international protection mechanisms of Human Rights and
building civil society.

The views expressed by the authors in the Journal may not correspond to that of the Editorial Board.
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IRINE KURDADZE

STAGES OF DEVELOPMENT OF SCIENTIFIC CONCEPTS
ON CORRELATION BETWEEN INTERNATIONAL
AND DOMESTIC LAW AND CONTEMPORARY EVENTS

The issue of the correlation of between
International and domestic law is one of the
most complex problems of current importance
in the doctrin of international law.

The growing integration processes in the
contemporary world brought about the rap-
prochement of international and national law
in the last decade. This is indicated also by
the fact that international law does not only
represent the tool for international relations
of states (as this used to be in the past), but
has also turned into the domestic regulation
mechanism. The universalisation of econom-
ic, transport and information links, the inten-
sification of the global ecological problems,
mass character of migration, and what is most
important, the necessity of keeping under the
control the matters related to the protection
of peace and security, the production of the
mass destruction weapons, the fight against
international terrorism, etc. created a strong
objective basis for strengthening this trend.
The new world order requires on the one hand
bringing national decisions closer and on the
other hand making common decisions by the
international community.

A number of challenging questions
emerge, which call for political and legal solu-
tion: how shall the state sovereign rights be
correlated with the authority of international
organizations? Is it acceptable to limit the first?
How shall the interests of parties be protect-
ed on an equal footing? To what extent can
international norms and mechanisms serving
this purpose be used?

At the current stage, when the internation-
al law is attributed such a great importance,
in the case of clash of the norms of interna-
tional and domestic law the question, as to
which shall be given a priority, is increasingly
becoming an issue of deliberation of the iner-

national courts. The case law, on its turn, in
the theory of international law causes the prob-
lem of correlation of international and nation-
al law.

In the past the international law research-
ers didnot conside the problem of correlation
separately, as the latter did not have a signif-
icant practical importance.

Starting from the 19" century the two di-
rections have been formed in international law
in relation with the issue of correlation: the
dualistic and monistic. The concept of the du-
alistic theory was based on the following the-
sis — international and domestic law are two
separate legal systems and therefore, prima-
cy of any of those over the other is excluded.

The dualistic theory as a result of influ-
ence of the positivism emergea, which domi-
nated in XIX-XX centuries. As it is well known,
the positivism school rejected the significance
of the natural law and considered the law as
the rule of behavior established and provided
for by state power. Only those rules of behav-
ior formulated by the mutual explicit (treaty)
or implicit (custom) agreements of states were
recognized to be rules of international law. The
positivism was trying to strengthen the prac-
tice of the bourgeois states, protect their sov-
ereignty and independence. At that stage the
international law encompassed relatively lim-
ited number of domestic issues of states. The
international and national law contradicted
each other mainly in diplomatic and sale is-
sues, the rights of foreigners, the regime of
sailing. The trends of free trade were percep-
tible in international politics. Later on the
boosting of international bonds resulted in the
widening of the circle of matters to be regulat-
ed by international and national law.

The German lawyer Triepel in his work
“International Law and National Law”, pub-
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lished in 1899, as well as in the subsequent
publications,! was discussing international and
national law, as the two different legal orders,
which possess different object, subject and
sources of regulation.?

At the same time Triepel recognized that
there are some questions, regulation of which
belongs to the international and national law.
Sometimes reflection of the international le-
gal norms in the national law and vice versa
becomes indispensable. According to him, this
refers not to reception, but to the reproduc-
tion of given norms in the altered form, as this
refers to the introduction of a new law along
with the other sources, although content is
similar, i.e. according to Triepel, international
and national law norms have similar or close
to each other content, the transfer of the norm
from one legal system to another occurs only
through transforming of the corresponding
norm to the new norm, i.e. this is the conver-
sion, which in legal literature is as a rule called
“transformation”.?

Following Triepel, this issue was consid-
ered by the well-known Italian positivist D.
Anzilotti. Author argued that international le-
gal norm functions only within the frames of
international relations, as per the national le-
gal norm, it operates within the confine of the
domestic relations. International legal norms
do not influence the binding character of the
national norms and vice versa. Consequently
there is no conflict emerging between the in-
ternational and national law, however one can
refer to another. Alike Triepel, Anzilotti argues
that “international and national law ... repre-
sent separate legal orders”.

However the author is compelled to rec-
ognize that a state can not refuse to meet in-
ternational obligation, justifying this with the
national norm. He also considers that the prin-
ciple, according to which the domestic norm
fully depends on the compatibility with the in-
ternational obligations, does not exclude that
upon the interpretation of norm a state takes
into account international obligations.

The supporters of the dualistic theory be-
came increasingly active during the 50ies of
20" century and soon won the dominant posi-
tion. But, they did not agree with Triepel’'s and
Anzilotti's extreme positions. They recognized
the possibility of regulating the same fields
through the norms of international and national
law but according to them, in case of collission
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the controversies should have been solved
only through the diplomatic negotiations or
other mechanisms of settlement of internation-
al disputes or putting in operation international
accountability mechanisms. This position is
shared by the German lawyers U. Scheuner
and G. Dahm, who promulgate the so called
“balanced dualism“ theory.*

Subsequently the coordination theory pro-
liferated, which became known as the *“
Fitzmaurice compromise” in 1950ies. Accord-
ing to this theory, both systems are indepen-
dent, they operate in different fields and there-
fore, both are supreme in their own fields. How-
ever, a conflict between the obligations may
emerge if a state is not able to act at any level in
line with the requirements of international law.
The result will be as follows: the legal force of
the national norm is absolute, ,however inter-
national legal responsibility of a state emerges™
The same position is shared by Ch. Rouseau.®

At the end of the 19" century and the
begining of the 20" century one of the direc-
tions of the monist theory also proliferated: the
primacy of domestic law over the internation-
al law. The initial elements of this theory are
already found in the philosophical works of
Hegel. The theory was further developed ba-
sically in the German international legal liter-
ature. Its supporters, who often are called the
“international legal nihilists”, rejected the ex-
istence of international law and argued that
the state will is not limited by any external
force. This theory justified the German em-
pire’s aim which did not wish to be limited by
international legal norms. Two theories were
shaped in this period: “the theory of force” and
“the theory of external state law”. These the-
ories stand close to each other with their ulti-
mate conclusions. Both theories lead to re-
jection of the international law in favor of the
unlimited power of a state.”

Both theories were in principle based on
the provisions that the regulation of interna-
tional relations takes place only based on the
will of a state, without which there is no legal
norm binding a state.

In reality these theories did not correspond
to the reality of that time either, as at the edge
of 19" and 20" centuries cooperation of states
did more and more intensely require the ex-
istence of the generally recognized obligato-
ry international norms, notwithstanding wheth-
er their actions corresponded to the interests
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or will of a state. This absolutely does not
mean that international law is unalterable. The
universally recognized norms of international
law used to be created and still are created
based on the agreement of the will of states,
their alteration or annulment is possible also
based on the agreement and not on the basis
of the will of one state. However, the newly
emerged states cannot change the already
existing system, which means that a state com-
plies with the already settled order that indi-
cates at the primacy of international law. This
does not mean that separate states do not
violate international legal norms however this
does not certainly justify the nihilist theories
in the field of international law.

Due to this the majority of the authors was
actively promoting the obligatory character of
international law and was proving this through
the examples of the practice. It should be re-
membered that there were numerous authors
at that time recognizing the objective existence
of international law and standing of certain
norms above the will of separate states.®

After the First World War the second di-
rection of the monist theory starts emerging —
the primacy of international law over the do-
mestic law.

H. Kelsen categorically denied any relation
of the natural law with the positive law. It consid-
ered law as the closed hierarchy of norms. All
the legal norms within this normative system rep-
resent one unity. All these norms, among them
international legal norms, regulate the relations
between the individuals. If international law binds
and authorizes state, this does not mean that it
does not bind and authorize individuals; this
means that international law binds and grants
authority to individuals who represent state bod-
ies. This rule of conduct is established by inter-
national law not directly, but through the nation-
al legal order. The latter defines the circle of
persons which implement international law in
domestic bodies. In this respect the interna-
tional legal order delegates the implementa-
tion of its norms to domestic law. According to
H. Kelsen in this uniform system of law inter-
national law stands higher than domestic law.
Certainly international law defines the materi-
al content of domestic law. It is the basis of
domestic law (among them are the constitu-
tional norms). The international legal order
shows its importance only as a part of univer-
sal legal order.®

In “The Principles of International Law”
Kelsen argues that international law is the
supreme legal order, limitation of which is not
allowed, it limits national legal order itself. Lim-
iting the functioning of national legal order is
important function of the international legal
order. As per important characteristic of do-
mestic legal order the author considers the
circumstance that domestic legal order obeys
only international legal order.

The object of all he legal norms of the uni-
versal legal system created by H. Kelsen is the
action of an individual. If the domestic legal norm
directly regulates actis of an individual, interna-
tional norm regulates them through the domes-
tic legal order. Itis the domestic legal order which
identifies which officials or the state bodies can
make these norms work. Therefore, in Kelsen’s
view, international law defines the “material
element” of the operation of the international
legal norm, whereas the domestic law defines
the “personal element”. From this viewpoint
the norms of international law do not require
“transformation”, if this is not specifically en-
visaged by the international legal norm itself.
The norm is transmitted directly and is based
on the “delegation” of international law with
regard to domestic law. This is not transfor-
mation, but a phase of the procedure of cre-
ation of law, the form of which is uniform.1°

Therefore, Kelsen rejects the dualistic
theory, which, according to his position, de-
rives from the dogma of sovereignty, accord-
ing to which “international law creates rights
and obligations for states only and not for its
organs and citizens». With this Kelsen going
against the dualistic approach, states that in-
ternational law together with the domestic law
creates uniform system and represents the
universal system of law.

The Kelsen Theory on the pyramid hier-
archy of legal norms, the unity of internation-
al and domestic legal systems was recognized
as the classical model of the monistic theory
of primacy of international law, however it had
not many supporters.

The monistic theory is shared not only by
positivists, but by solidarists as well, if H. Kelsen
does not go at the end of the hierarchy beyond
the legality of the supreme norm and places the
search for the basis of the “main norm”
(Grundnorm) outside the scope of the construc-
tion of normativism, solidarists “enlist the objec-
tive events” outside the positive law to the basis
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of the basis of hierarchy. A well-known repre-
sentative of this concept is the French lawyer
G. Scelle, who considers the international legal
relations as unity of endless “relations”. They
are linked with each other through “social soli-
darity”. At the same time, alike Kelsen, G Scelle
also considers that international law is the “su-
preme” legal order, as for the state — this is a
legal order, which directly to obeys to interna-
tional legal order. Scelle also rejects the notion
of state sovereignty on the basis of the primacy
of international law and argues about the exist-
ence of the legal capacity of individual. He argues
that the notion of the state sovereignty “oppos-
es fact and law”, rejects the notion of main rights
of a state, as a devoid of legal certainty. The author
argues that “international relations are relations
between an individual and groups, which emerg-
es beyond the state boundaries”. “The progress
of international law shall depend on the extent to
which it will become supranational in the future”.2t

The same theory, though in a more limited
form, was shared by the Austrian A. Verdross
and the Swiss P. Guggenheim.

P. Guggenheim was writing: “according to
the principle of primacy of international law,
its competence is potentially unlimited..., all
subjects, which are regulated by domestic law,
may be regulated by international law. The
independence of a state is nothing more than
its subjecting to “the supreme legal order”.*

One of the figures of the “Vienna School”
created by H. Kelsen —A. Ferdross calls his con-
cept the theory of “balanced i.e. complicated
parted monism”. He allows for the possibility of
conflict between the international and national
laws. These conflicts may be solved only within
the unity of the legal system, based on the pri-
macy of public international law, as “the domes-
tic law may freely develop only within the frames
of international law». Verdross does not indicate
categorically to subordination of domestic law
to international law.*®

It is apt to mention that some of the con-
clusions of “balanced monism” and “balanced
dualism” coincide with each other. For exam-
ple, the both concepts recognize that there
may be collision created between internation-
al and domestic laws, which can be regulated
only with the assistance of international law,
in particular, with the support of the institute
of peaceful settlement of international disputes
and the institute of international accountability.
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Malcolm Show considers that strict recogni-
tion of the positions of monism or dualism do
not provide for possibility to understand the real
situation. The studying of states’ constitutional
and court practice and practice of international
courts is necessary.*

According to his observation, majority of
states recognizes employing customary norms
within the field of their own jurisdictions, if they
do not contradict the domestic norms, and
some states even grant the priority to the in-
ternational law over the domestic legal norms.*®

According to the author, as a rule we deal
with the conflict of obligations, i.e. a state does
not act within its domestic law in accordance with
the international legal obligations. In such case
the domestic position of a state remains intact
(and is not annulled by the counter norm of inter-
national law), but if a state’s action at the inter-
national plane violates international legal norm,
its responsibility moves into international field and
causes diplomatic protest or a court action.

I. Brownlie® considers that the theoretical
constructions recognize the problem and re-
ject the reality. If there is anyone to agree with
the opinion of Fitzmorriss and Rousso, this
person will appear closer to the reality. And
still, completely general theoretical construc-
tions will not reflect this relation.'” The author
underlines the fact that the issue of the corre-
lation points at the differences which exists in
the organization i.e. in the nature of jurisdic-
tion (would that be national or international)
between the character of the norms of the
bosth systems, as of the flexible instruments
of the dispute settlement and not of the regu-
lation of the disputed issues. For instance,
international court may employ domestic norm;
at the same time the body, such as, for, exam-
ple, the US Foreign Claims Settlement Com-
mission, which is the domestic organ, may
employ international legal norm.

When domestic court employs internation-
al law, it is sensless to put the question wheth-
er the norm was “transformed” into domestic
law, if the transformation does not require a
special procedure, established by the nation-
al legal system, whithout which none of the
organs may use the international legal norm.

The French scientists (Y. Combacau, A.
Pellet, P. Dalilliet, D. Carreau. P-M. Dupuy), who
support the balanced dualism, recognize the
autonomy of international and domestic law,
but at the same time underline the fact that
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none of them can act in isolation from anoth-
er and these systems are interrelated and
concurrent.'®

At the same time, almost all of them, in
one way or the other, recognize the primacy
of international law and not only of interna-
tional treaties, with regard to domestic law.

D. Carreau points out the court practice
and the customary and conventional norms
of the contemporary internaitonal law begining
from the end of XIX century. In particular, it
considers the Article 27 of the Vienna Con-
vention on the Law of Treaties and concludes:
“such a principle of primacy of international
law makes it clear that international law (i.e.
the entire positive law and not only treaties)
in sum stand higher than unity of domestic
norms: the constitutional, legislative, executive
and court decisions. This primacy was recog-
nized by international arbitration and courts*.1®

Carreau, as well as other scientists, refer
to the court practice in order to prove that
universal international law, including treaties,
stands higher than domestic law. As a rule,
they refer to the same historic facts. Consid-
ering the Montigo case in 1875 the arbitration
found that “treaty is higher than constitution®.

Later, considering the George Pinson
case in 1928 arbitration pointed out that a
treaty concluded between France and Mexico
is higher than the Mexian Concsistion: “there
is no doubt that international law stands high-
er thatn domestic law".

The Permanent Chamber of International
Justice pointed out in its decision of 4 Febru-
ary 1932: “Deriving from the universally rec-
ognized principles, one state, in the dispute
with another state, cannot, based on the own
Constitution free itself from the obligations,
which are placed on it by international law or
a specific treaty”.

The same opinion was expressed by the
International Court of Justice in the 1998 Ad-
visory Opinion with regard to the Represen-
tation of the Palestine Liberation Organization
(in the Headquarter in New York).%

P-M. Dupuy is more coscious in making con-
clusions: “relation of international and domestic
law is inrrelated and concurrent. The way this
relation is implemented significantly depends on
the constitutional choice of a state. This gives us
a possibility to conclude more or less clearly whe-
ther international law is granted higher hierarcical
stand in relation with the domestic law".*

Dailler and Pellet categorically declare: “in-
ternational justice and legislative practice, as well
as domestic justice more and more often recog-
nize that internaitonal law would not have exist-
ed without strengtehning its primacy with regard
to domestic law".%

The factual material cited by these authors
is interesting:

At the San-Fransisco Conference in June,
1956 the suggestion of the Belgian delegation
to include into the UN Charter the principle of
primacy of international law was rejected. How-
ever, three years later the United Nations In-
ternational Law Commission “the Declaration
of the State Rights and Obligations” draft in-
cluded a special article, according to which “ev-
ery state is obliged to conduct relations with
other states in accordance with the norms of
international law and the principle according to
which all state sovereignty is subjected to the
primacy of international law” (Art. 14).

The Italian Professor L. Bravo considers
that “at the contemporary stage the problem
of monism-dualism has absolutely theoretical
importance”.?®* However, during the consider-
ation he himself reaches the conclusion that
international law influences state systems at
the current stage. Even more, the author con-
siders the cases, when state is compelled to
take into consideration norms of international
law. For example, Bravo refers to jus cogens
norms and points out that national law cannot
outweight such a norm, even if it contains a
different norm of conduct.

The former Chairman of the European
Court of Human Rights Lucius Wildhabberr
possesses extremely interesting position. Ac-
cording to his position, the support to dualis-
tic or monistic concepts is a subject of more
ideological considerations, political preferenc-
es or it is at all a utopian view. Especially as
this issue is not a subject of comparative study
vis-a-vis the domestic legal order, as both
concepts, at the end, as a rule, focus on do-
mestic law. It would be more precise to say
that practically all state domestic legal systems
include the elements of both — monistic and
dualistic systems. He cites the so called sup-
porter states of the dualistic system as an ex-
ample: “in some states (United Kingdom, Ire-
land, Canada, Australia and Scandinavian
countries) international treaties require imple-
mentation into domestic law through specific
normative acts. Despite this, courts use the
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international treaties not from the transforma-
tion point, but from the moment of ratification.
Such cases, definitely, does not constitute
dualism”.2*

A. Cassesse on the one hand declares
that “most States do not accord primacy to in-
ternational riles in their national legal systems.
Thus, it may be concluded that most members
of the world community tend to play down the
possible role of international legal standarts
in their domestic legal setting. It does not fol-
low, however, that they normally and system-
atically disregard international norms. The
contrary is rather the rule. The failure of States
to accord to international law pride of place at
home only means that they fo not intednd ti
the their hands formally, at the constitutional
or legislative level. In other words, subject to
the few exceptions already referred to, States
ultimately prefer not to enshrine in their con-
stitutions or in their laws a firm and irrevoca-
ble commitment to unqualified observance of
all international rules”.

On the other hand he recognizes that “we
are faced with a phenomenon of increasing
importgnce: there are more and more inter-
national rules that address themselves directly
to individuals, either by imposing obligations
or by granting rights. These rules intend to,
and to, reach individuals directly, that is, not
through the medium of the municipal law of
States. They ar thus operative as soon as they
emerge, regadless of what is provided for in
any particular national legal systems, and even
contraty to possible national rules”.?®

The transformation, which the Soviet doc-
trine of international law experienced?, is in-
teresting, as it rejected both directions of the
monist theory and only partially shared the
dualist approach. The Soviet scientists con-
sidered international and domestic law, as
“separate systems of law"?’, however at the
same time they distanced themselves from the
dualism traditional doctrine as well due to the
ideological differences. According to them, “the
difference of “realistic dualism” (as they were
referring to their concept) from the traditional
is that the Socialist science studies as inter-
national, as well as domestic laws in the sys-
tem of socialist connections and thus goes
beyond the concrete, pure legal aspects of
their interrelation».

According to the soviet scientists, this cir-
cumstance was giving a possibility to explain
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the true reasons of these interrelations. A.
Gaverdovsky, who devoted not one work to
the problem, among them the monograph “The
implementation of international norms”, wrote
that when analyzing the correlation of the in-
ternational land national laws, the socialist le-
gal doctrine derives from the principle of the
state sovereignty, and considers internation-
al and domestic laws as two independent and
separate from each other systems, which are
closely interrelated.?®

Soviet scientists were based on the Marx-
ist concept of the state sovereignty and agreed
with dualists that international law and domestic
law are two independent legal systems. At the
same time they shared the view that despite
the fact that the two systems are isolated from
each other, there still is a close link in between
the systems.?°

V. Butkevich has mentioned that “the du-
alists are so much entertained with studying
the characteristics of the relation of interna-
tional and domestic laws ... that they did not
consider the existence of the correlation of
these legal systems and their elements would
be possible”.*°

However, if there is the correlation in be-
tween the legal systems, it must be regulated
in accordance with the hierarchy of norms.
This issue remained open in the soviet scien-
tific theory. In other words, the soviet school
did not share the orthodox dualism (Anzilotti), as it
did not reject the interrelation of the interna-
tional and domestic laws and therefore recog-
nized the collision in relation of these systems.

The soviet scientists were drawing the
conclusions as follows: “Any state must fulfill
the international legal norms, international
treaties and obligations in good faith. Howev-
er, at the same time only such international
norm has a real force and moral authority
which does not impose the will of other state
over a sovereign state and does not conflict
with the state order and legal system”.3!

After the dissolution of the Soviet Union
and creation of the independent Russian
state, even though the Russian scientists still
“share” the dualist theory, new elements ap-
pear in their concepts. They more and more
frequently appeal to the elements of the con-
cept of the primacy of international law. When
discussing the problem of interrelation
Chernichenko pays attention at the terminol-
ogy. According to him, this refers not to the
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correlation of domestic and international law,
but at separating the international and domes-
tic legal orders, as the legal order is the broad-
er concept.

In our opinion, the usage of the terminol-
ogy related to this issue is relative, as notwith-
standing whether we talk about legal system
or the legal order, the objective boundaries
between the domestic and international law
are defined by the nature of the regulation of
relations and the circle of participants of the
respective relations. S. Chernichenko argues
about the livelihood of the dualist theory in his
monograph as well. Itis interesting to observe,
how carefully he introduces in his reasoning
the concept of the “priority of international law”
and develops the idea. He mentions that in-
ternational law and domestic law function in
different spaces and therefore identifying the
issue that international law cannot regulate
domestic relations is not grounded, the au-
thor declares that domestic law must corre-
spond the international law in order to ensure
its implementation. In this sense he considers
primacy of international law as acceptable.??

The author almost confesses in the con-
sideration that there is a legal system (inter-
national law) to which domestic law must cor-
respond. Naturally, the question emerges, if
there is no legal requirement of establishing
such a correspondence, why should a state
voluntarily implement such a legal action? The
author sees the answer in the constitutional
norm, though the constitutional norm is a high-
er standing norm in domestic law that causes
the question: why is such a norm included in
the constitution?

The prominent Russian scholar |I.
Lukashuk considers that the direct function-
ing of international norms has a relative char-
acter, as the norms commence direct action
only when they are attributed the correspond-
ing legal force in line with the national law.3?

A state decides itself, which system to
choose, but a state shall create such a legal
system which provides for the implementation
of international obligations. According to him,
when establishing the correlation of interna-
tional and domestic law, the main role is at-
tributed to the constitutional law. Lukashuk
points out the Article 27 of the Vienna Con-
vention on the Law of Treaties and declares,
that even in cases when international treaty
contradicts constitution, it retains the interna-

tional legal force for the state. However within
the state it — the treaty — is almost not appli-
cable.

In the third edition of the work the author
considerably “renews” his concept. He shifts
an attention towards the “correlation” of the
two systems. This time the author closely re-
lates this phenomenon with the globalization
process — “the tending of the legal regulation
toward globalization seems more and more no-
ticeable ... the deepening of interrelation of
international and domestic laws leads us to
the creation of the global legal system, or the
super system”.®* But the author underlines that
this does not mean the creation of “the world
state”, “the world law”. The national legal sys-
tem in a large part operates as the part of the
global legal system and must correspond to
its principles.

However this does not mean the complete
dominance of international law with regard to
the domestic law. The subjection of the do-
mestic legal system occurs only when this is
needed for the normal functioning of interna-
tional law.®

Therefore, |. Lukashuk on the one hand
rejects the supremacy (primacy) of the uni-
versally recognized principles and norms of
international law (it is apt to mention that the
author in principle talks about the priority of
international treaties) over the norms of do-
mestic law without the indication of state will,
however at the same time he is compelled to
very vaguely recognize the necessity of sub-
jecting the domestic law to international, that
he explains with the advancement of the glo-
balization processes. Here we again confront
the main issue — what compels the state to
act in accordance with the universally recog-
nized principles and norms, not only at the
international plane, where the primacy of in-
ternational law is universally recognized, but
also within a state as well, in cases when its
laws, including constitution, contradict the
mentioned principles and norms. The essence
of the primacy after all is that the norms of
international law take precedence notwith-
standing whether a state recognizes them or
not, as the general will of states to cooperate
stands higher than the will of one particular
state.

The issue of correlation of international
law and domestic law has never been the subject
of complex study and analysis in the Georgian
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science. Although separate aspects have been
studied by |. Putkaradze®, K. Korkelia®, P. Tsno-
biladze3®®, broader and more detailed analysis
is provided in the monograph by L. Alexidze,
published as early as in 1982%°, however the
work studies only the issue of primacy of in-
ternational law vis-a-vis international relations.

In relation to the primacy of international
treaties over the Georgian domestic legisla-
tion all the named authors recognize the pri-
ority of treaties over the national norms, how-
ever with the exception of the Constitution of
Georgia. In other words, the authors literarily
interpret the formula of Article 6 of the Consti-
tution and separate international treaties from
the universally recognized principles and
norms of international law.

In the context of the topic of our consider-
ation the views of the authors on the primacy
of the international law per se, i.e. universally
recognized principles and norms, are interesting.

As mentioned already the discussion over
the issue of the primacy of international law
both in international relations as well as do-
mestic law can only be held in case if the orig-
inal element of the concept of “primacy” is the
limitation of the freedom of separate willpower
of a state, despite whether it wishes to abide
the norm in creation of which it did not partic-
ipate, actively opposed its establishment or did
not take part in the process at all, as it was
created before its emergence at the interna-
tional areana. Therefore, in our view, the pri-
macy contemplates the unconditional abiding
by all states to the vitally important norms of
the international legal order, as these princi-
ples and norms reflect will of states.

In this regard |. Putkaradze’s position, ac-
cording to which the human rights and free-
doms envisaged by the Article 7 of the Consti-
tution of Georgia have direct and immediate
effect in Georgia, is interesting. This means
that notwithstanding whether the universally
recognized human rights and freedoms are re-
flected in the Georgian domestic legislation,
their observance must be guaranteed in the
state?®. The author reaches the conclusion that
“when exercising authority, i.e. even at the
point of identifying the constitutional principles
and norms the people and the state are bound
by the universally recognized rights and free-
doms, as directly acting law”.*

K. Korkelia refers to one of the main com-
ponents of the primacy of international law —
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a stand of customary international law in the
hierarchy of the Georgian legislation and
reaches the opposite conclusion: as the Arti-
cle 7 of the Constitution does not establish
the hierarchical correlation of the norms of
international customary human rights law with
regard to other acts, the general approach
established in Georgia shall be applied in re-
lation to this category of norms (as established
by the Article 6(2) of the Constitution, and
considered by other normative acts), accord-
ing to which the norms of international cus-
tomary law have primacy over the Georgian
legislation (for example, over the laws, but not
the Constitution).*2

The author absolutely correctly provides that
in line with the Article 6(2) of the Constitution the
entire Georgian legislation is “dependant” on the
universally recognized principles and norms of
international law, and when it does not corre-
spond to the latter, the former shall be changed.
The same is true with regard to the upcoming
domestic norms. If this is not so, than in case of
establishing that the domestic acts do not cor-
respond with the universally recognized princi-
ples and norms of international law, the latter
will take precedence”.*®

The author’s view that a provision of the
Act of the Restoration of Georgian State Inde-
pendence (09/04/1991), according to which
the primacy of international law in relation with
the Georgian laws and the direct operation of
its norms in Georgia is recognized by one of
the main constitutional principles of the Re-
public, does inevitably include the primacy of
the international customary law as well, and
this has become the part of the Georgian leg-
islation with the 1995 Constitution, is correct.
The norms of international customary law are
granted the domestic legal force in Georgia,
and this is the immediate pre-condition for di-
rect employment of the international custom-
ary norms in Georgia.*

Herewith we can not share of the author s
view in that the primacy of international law, in
particular in the form of the universally recog-
nized principles and norms, among those pro-
tecting and regulating human rights, stand low-
er than the Constitution of Georgia — in the
case of collision the primacy shall be given to
the Constitution of the country.

The term “corresponds” defines the al-
ready existing situation and not the require-
ment for the future, however, in our view, the
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legislator contemplated that the Constitution
of Georgia in any case and not only by the
time of the adoption of the Constitution must
comply with this requirements. At the same
time the question emerges: is the Georgian
legislation objectively in line with the univer-
sally recognized principles and norms of in-
ternational law? Such a question would not
have emerged, provided that Georgia, even
when undergoing the procedure of ratifying
or accessing the international treaties, would
first require harmonization of the Georgian leg-
islation with the latter and undertake the pro-
cedures only afterwards. However the prac-
tice of the Georgian Parliament has confirmed
that it is also possible that the country first
ratifies the international treaty and only after-
wards harmonizes the domestic legislation with
the instrument (as an example of this the rat-
ification of the Statute of the International
Criminal Court can be cited).

The issue can be solved in an easier man-
ner, when we discuss the international trea-
ties, even multilateral regional (for example,
in relation with the European Union), as in this
case the will of a state, to limit its sovereignty,
is evident. A state agrees to alter the Consti-
tutional provision in line with requirements as
envisaged by the international treaty (this is
what did France, and not once, in the process
of transformation of the European Communi-
ties into the European Union). But this, must
be reiterated, refers to international treaty, the
issue of participation into or staying outside
of which is decided by a state.

In case if the domestic law employing body
comes across the inconsistencies in the Con-
stitution and the universally recognized norms
of international law, it will have a dilemma -
which norm to use. Herewith we support the
view of |. Putkaradze that the norm shall be
used deriving from the primacy of internation-
al law, as the norm directly applicable in Geor-
gia. Any international court, such as for exam-
ple, in the field of human rights, will grant
against a state whose constitution does not
correspond with the universally recognized
norms, especially if it recognizes that its legis-
lation “is in line with” the universally recog-
nized principles and norms of international law.

In our view when including the terminolo-
gy of universally recognized principles and
norms of international law in the Constitution
of Georgia, the legislator implied that Geor-

gia, being a member of the contemporary civ-
ilized world community, does share the ideas
recognized by international law and the crite-
ria of legality recognized by it, as well as the
main directions of international law through
which the regulation of Georgia’s internation-
al legal relations and domestic relations will
take place. The legal system of a state is not
confined to the unity of legal norms. The legal
system includes as legal norms (in relation with
the international law the treaties which were
duly recognized by a state), legal conscious
(which must derive from the content of univer-
sally recognized principles and norms of in-
ternational law), the legal relations based on
the norms (among those international ones),
as well as the process of the norm application
(through which the “introduction” of the inter-
national legal norms into the domestic legis-
lation takes place). Regulation of all these pro-
cesses without the universally recognized
norms and principles is inadmissible. The Geo-
rgian legislator is obliged to be guided by these
principles and norms in the legal drafting pro-
cess, as they constitute the ideological source
of law. Apart from this, in cases when any giv-
en relation is not regulated by state legal
norms (the vacuum of law), they are used as
an immediate normative basis when deciding
on application of law in a concrete legal case.

Therefore the operation of the universal-
ly recognized principles and norms extends
over not only the domestic law, but at the le-
gal system as a whole.

The majority of the universally recognized
principles and norms (the law of human rights,
international law of the sea) have a concrete
content, meaning that their direct application
in the field of domestic law is possible. For
example, a judge is obliged to ensure the ob-
servance of norms included into the Interna-
tional Covenants of 1966 , even if they are
not reflected in the domestic legislation of the
country, not only due to the fact that a given
instrument has become legally binding for
Georgia following its ratification, but also due
to the fact that the majority of the norms of
the instruments carry universal character. The
very principle of respect of human rights, the
principle of equality of a man and a woman,
the principle of freely using the natural resourc-
es and wealth by people, the principle of out-
lawing the slavery and slave trade, are among
those. However, a number of norms of the In-
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ternational Covenant on Civil and Political
Rights have explicit content of the universal
principels — the principle of fair trial, the pre-
sumption of innocence, a right to legal per-
sonality, etc. Therefore, Article 84 of the Con-
stitution, establishing that “a judge ... in his/
her activities ... is bound by the Constitution
and a law”, must be widely interpreted. A judge
must be guided by the universally recognized
principles and norms and general principles
as the latter possess the primacy over the
Constitution and laws of Georgia, and by in-
ternational treaties, provided that they do not
contradict with the Constitution of Georgia.
Therefore, the primacy of the universally rec-
ognized principles of international law over the
domestic law, recognized by the Constitution
of Georgia, grants a possibility to law apply-
ing bodies not to be bound by the legislative
basis created unilaterally by a state. On its
turn, a state is obliged to establish the legis-
lative basis in line with the universally recog-
nized principles and norms. As a matter of fact
the primacy of universally recognized princi-
ples and norms vis-a-vis the domestic legisla-
tion does not create a hard collision situation
(unlike the treaty law), as the universal princi-
ples operate as regulator, the basis of the
public relations within a state, upon which the
legislation should be built. The legal bound-
aries of the universal principles and norms are
not clearly identified, and this has to be taken
into consideration by the legislator. In prac-
tice this means that judicial bodies may make
decisions based on the domestic legislation,
but this does not hamper them to be guided
by the respective international norms, espe-
cially when the latter broaden or specify the
provision of the Constitution or a law.
Georgia is one of the first states in the East-
ern European and CIS area which still before
the dissolution of the Soviet Union, right upon
the restoration of independence, with the Act of
Independence (09/04/1991) recognized the pri-
macy of international law over the Georgian leg-
islation. However the reinforcement of this pro-
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vision was possible only in the 1995 Constitu-
tion through the Article 6 and Article 7.

Therefore, the contemporary internation-
al law is the unity of norms with the general
democratic content, reflecting the objective
pattern of the development of mankind. If in-
ternational law at the initial stage of the for-
mation represented ephemeral system, today
it is established as a positive legal system,
which is the guarantee of peaceful develop-
ment of the world legal order. If in the past the
will of a state dominated in directing interna-
tional relations, today a state is obliged to
comply with the legal order, which is reflected
in international law by the world community. It
is not by conicidence that in the new political
reasoning along with the concepts such as the
priority of the general values and interests of
mankind, the unity of the world and interrela-
tion of states, the freedom of the choice of
ways of development, the concept of the pri-
macy of international law becomes increasing-
ly establsihed in international relations.

The contemporary international law increas-
ingly intrudes into the fields which in the past
strictly belonged to the internal regulation of
sovereign states. Today the primacy of interna-
tional law, i.e. the universally recognized princi-
ples and norms of international law, are not only
the supreme legal postulates of the relations of
subjects of international law, and mainly states,
but it stands higher than domestic legal systems
of states. The international and constitutional
practice of states includes very interesting the-
oretical normative practice and case law.

Even though states choose themselves
which of the concepts to follow, at the current
stage the problem of monism-dualism carries
more theoretical character, as the state bodies
both — adminsitrative and judicial shall decide
the same problems in both cases. At the current
stage international law not only influences state
systems, even more, in some cases a state is
compelled to consider and take into account the
norms of generally recognized norms of inter-
national law.
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7 ab. 69 bmma30g80: 1656 (2006); 1716 (2006)... 1808 (2008).

18 Basic Principles for Determining the Status of Abkhazia within a New State
Structure of Georgia — doc. S/1999/813, Annex.
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LEVANALEXIDZE

VITAL ROLE OF OSCE IN CONDEMNING
ETHNIC CLEANSING OF GEORGIAN POPULATION

INABKHAZIA, GEORGIA, BY THE INTERNATIONAL COMMUNITY

At its sixty-second session, on 29 May 2008,
the General Assembly of the United Nations
adopted extraordinary Resolution concerning
the “Status of internally displaced persons and
refugees from Abkhazia, Georgia”, which for the
first time in the UN practice acknowledged the
fact of ethnic cleansing of Georgians in Abk-
hazia. The Resolution reads as follows: “Re-
calling all relevant Security Council resolu-
tions, and noting the conclusions of the Budap-
est (1994), Lisbon (1996) and Istanbul (1999)
summits of the Organization for Security and
Cooperation in Europe, in particular the re-
ports of “ethnic cleansing” and other serious
violations of international humanitarian law in
Abkhazia, Georgia...

Emphasizes the importance of preserving
the property rights of refugees and internally
displaced persons from Abkhazia, Georgia,
including victims of reported “ethnic cleans-
ing”, and calls upon all Member States to de-
ter persons under their jurisdiction from ob-
taining property within the territory of Abkha-
Zia, Georgia, in violation of the rights of re-
turnees...™

It is noteworthy that from the very outset
of the conflict the United Nations Security Co-
uncil, as well as General Assembly avoided
acknowledging “ethnic cleansing” in reso-
lutions adopted by them; however, by 1992-
1993 definition of a crime against humanity
such as “ethnic cleansing” was increasingly
introduced. And what is more, the growing
occurrence of crimes in the territory of the
former Yugoslavia persuaded the United Na-
tions General Assembly to acknowledge “eth-
nic cleansing” as a form of genocide, which
was exercised through mass killing, torture,
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terror and other inhuman means against a
group of people of other ethnic origin.2

On 24 May 1994 the Final Report of the
Commission of Experts established by the
United Nations Security Council was published,
which provided for a concept of “ethnic clea-
nsing”, defined as follows: “ethnic cleansing”
is a purposeful policy designed by one ethnic
or religious group to remove by violent and
terror-inspiring means the civilian population
of another ethnic or religious group from cer-
tain geographic areas. To a large extent, it is
carried out in the name of mis-guided nation-
alism, historic grievances and a powerful driv-
ing sense of revenge. This purpose appears
to be the occupation of territory to the exclu-
sion of the purged group or groups”.®

Another report mentioned that “this poli-
cyis implemented through the following means:
killing, torture, illegal detention and imprison-
ment, illegal executions, rape and sexual vio-
lence, placing civil population in ghettos,
forced displacement, deportation, purposeful
armed attacks on civilians and civilian objects,
or threatening such an attack”.*

Such a definition fully fits the frame of def-
inition of genocide, but an emphasis was still
shifted to “ethnic cleansing”, as Muslims rep-
resented a small part of the multi-million pop-
ulation in Bosnian Serbia of Bosnia and Herze-
govina. Formally, as defined by lawyers, in
order to be recognized as a victim of geno-
cide, person shall belong to a specific minor-
ity group, which is not a part of majority popu-
lation living throughout entire territory of a
country (the Muslim population living in Bos-
nia and Herzegovina was considered to be
such a group).
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International tribunal for the Former Yu-
goslavia, has not once stated that “ethnic
cleansing” is a set of actions directed against
a certain group of civilians, perceived to be
one or several national or political groups;
these acts shall be attributed to one and the
same model: these are the state planned and
organized actions... they have a common goal:
to organize “ethnic cleansing” at a particular
territory and create a new state. These ac-
tions serve as means to exercise policy of “eth-
nic cleansing”. Based on this the Trial Cham-
ber consider that the above-mentioned acts
constitute “crimes against humanity”.®

In 1994 a State Commission was estab-
lished in Georgia in order to reveal facts of
“ethnic cleansing/genocide” committed against
the Georgian population in Abkhazia and to
ultimately submit the respective material to an
international tribunal. Chairmanship of the
Commission was conferred on me. The Com-
mission, with the support of the Georgian Pros-
ecution Service, based on meetings with the
population displaced from Abkhazia, and photo
and video material obtained by journalists,
commenced studying the outrageous tragedy
that had taken place in Abkhazia.

Reports, listing and summing up the facts
established by the respective time, were dis-
seminated within the UN Security Council and
Human Rights Commission on a yearly basis.
The first document was drafted as a State-
ment.®

Starting from 1995, the documents distrib-
uted, along with providing for lengthy informa-
tion on the concrete facts, contained scientific
assessment of the practice. For instance, the
title of the document submitted to the United
Nations Human Rights Commission was “Eth-
nic cleansing/genocide is the main tool for
aggressive separatism in Abkhazia”. The doc-
ument considered such issues as: 1. Geno-
cide/Ethnic cleansing as an international crime
against humanity; 2. Fascist ideology of sep-
aratists and its implementation in practice; 3.
Facts revealing the policy of ethnic cleansing/
genocide exercised against the Georgian pop-
ulation in Abkhazia.”

The subsequent report was of the same
format.®

The reports provided for comparison of
the practice of ethnic cleansing in other re-
gions of the world and of the tragedy that had

occurred in Abkhazia. It is known, that 6,000
peaceful civilians died as a result of the bar-
barian policy, and over 200,000 georgians
were expelled from Abkhazia through terror
and inhuman treatment due to the only rea-
son of being Georgians. The latter complete-
ly fitted the definition of “ethnic cleansing” as
provided by international experts and tribunals
in their conclusions.

It is to be memtioned, that more then
150000 of peoples belonging to other etnic
goorps also had to leave the region

The last, summing-up report was of a par-
ticular extent and all-inclusive (38 pages, plus
the maps. See the annex) — Report of the
Policy of Ethnic/Genocide Conducted in the
Territory of Abkhazia, Georgia, and the Ne-
cessity of Brining to Justice the Persons Who
Committed These Crimes in Accordance with
International Principles of Due Process.®

Unfortunately, as | mentioned already, both
— the Security Council as well as the Human
Rights Commission “circumvented” to include
this topic into the agenda, however the Spe-
cial Rapporteur Eide did straightforwardly
mentioned in the Report that violating the terri-
torial integrity of Georgia was followed by eth-
nic cleansing in Abkhazia.°

The first international organization which
from the very beginning echoed the tragic
developments taking place in Abkhazia was
nonetheless the Organization for Security and
Cooperation in Europe (OSCE). Already in
1994 the Budapest Summit participating states
expressed their deep concern over “ethnic
cleansing’, the massive expulsion of people,
predominantly Georgian, from their living ar-
eas and the deaths in large number of inno-
cent civilians™.t

However, the most comprehensive, though
concise definition of the policies carried out
by the separatists in Abkhazia is included into
the Lisbon Summit Declaration (dated 3 De-
cember 1996): “We (the OSCE member states
— L.A.) condemn the ‘ethnic cleansing’ result-
ing in mass destruction and forcible expulsion
of predominantly Georgian population in Abk-
hazia”.12

In November 1999 in the Declaration
adopted at the OSCE Summit convened in
Istanbul the states “reiterated” their “strong
condemnation as formulated in the Budapest
and Lisbon Summit Documents, of the “ethnic

41



bLOIE®O1OIMEHNLIT LOFIGHOIRNL TIH60XN, Ne 1, 2008

cleansing” resulting in mass destruction and
forcible expulsion of predominantly Georgian
population in Abkhazia, Georgia, and of the
violent acts in May 1998 in the Gali region exer-
cised against the returnees, the goal of which
was provoking fear within those willing to return ...
we recommend that a fact-finding mission with
the participation of the OSCE and the United
Nations be dispatched early next year to the
Gali region to assess, inter alia, reported cas-
es of continued “ethnic cleansing” .*

Unfortunately, the above-mentioned Com-
mission has not been created however attrib-
uting such an importance in the OSCE decla-
ration to the conflict in Abkhazia and once
again condemning egregious crime of “ethnic
cleansing” perpetrated by separatists had im-
mense importance for mobilizing attention of
the international community.

It is worth mentioning that when discuss-
ing a diaft formulation of the Declaration in
Lisbon, the Russian Delegation was categori-
cally against its adoption, as we had used the
term “resulting” in the present continious
tense. According to the statements of Russia,
starting from 1994 the Russian peacekeep-
ers were stationed at Enguri and no ethnic
cleansing had happened there since. There-
fore, according to the position of the Russian
delegation, the term “resulting” should have
been changed with the term “resulted”.

Their position was altered as | submitted
to them the afore-mentioned Report of the
OSCE mission and the list of names of over
1,000 persons killed during the peacekeep-
ers’ presence in Gali region.

| also submitted to them the EU Parliamen-
tary Resolution of November 14, 1996, which
stated that “Parliament is concerned... due to
continuing process of ethnic cleansing in Abk-
hazia region.”

One more note shall be made here, as
the term “mass destruction” was changed in
the Russian translation in a manner that the
word stood not for physical extermination of
population, but more for demolition or ruining
buildings, deriving from the position that “de-
struction” also means demolition. | had to deal
with reinstating justice in this case as well and
ultimately the final version of the translation
in Russian was formulated in the following
manner: “ocylecTBISIIOT “3THUYECKYIO YuC-
TKy”, KOTOpasl 6blpaicaemcsa 6 Maccogom YHuY-
moxceHuu N1 HaCUJIbCTBEHHOM HU3IrHaHUU B
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OCHOBHOM TI'PY3MHCKOI'0O HaCCJICHUA Abxazun”.
(Emphasis made by me — L.A.).

It is to be mentioned that even at the CIS
earlier summits Russia was made to follow the
general position of the participating states and
agree to condemn “ethnic cleansing” in Abkha-
zia. For example, the fact of ethnic cleansing
in Abkhazia was directly recognized at the
Summit held in Minsk on 26 May, 1995: the
OSCE Budapest highest level meeting ex-
pressed concern over “ethnic cleansing”, mass
expulsion of predominantly Georgian popula-
tion and death of a big number of innocent
civilians.*

The position of the United Nations Securi-
ty Council is notable. If we take into account
the fact that decisions in this body are made
with the majority vote (9 affirmative votes out
of 15 are required), including positive votes
of all the permanent members of the Security
Council, as well as the fact that there always
was and still persists a threat from Russia to
exercise a right to veto with regard to any ac-
tion and decision relating to peaceful settle-
ment of conflicts (Chapter VI of the United
Nations Charter), not to say anything about
possibility of undertaking action in case of a
need of coercive measures for the purpose of
stopping acts of aggression and maintaining
peace (Chapter VIl of the United Nations Char-
ter), there is no possibility over and over again
to declare directly occurrence of “ethnic clea-
nsing” in Abkhazia. However, OSCE assessments
were and continue to be so strong that Secu-
rity Council “recalls” in all of its resolutions ado-
pted during 1995-2006 the OSCE Budapest
decisions and following that the conclusions
of the Lisbon and Istanbul Summits and con-
siders the demographic changes as a result
of the conflict in Abkhazia unacceptable.®

It s to be mentioned here that until 2006
all the resolutions included a reference to the
Lisbon and Istanbul decisions, such as for ex-
ample in the resolution adopted in 2002, the
Security Council “recalls” the Lisbon (S/1997/
57, Annex) and the Istanbul Summit conclu-
sions concerning the situation in Abkhazia,
Georgia.®

Notwithstanding the fact that since 2006
the Council does not use this formula it sys-
tematically reaffirms the Resolutions contain-
ing the above-mentioned formula.’

The United Nations Security Council has
taken very inactive role in resolving the con-
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flict in Abkhazia lately, it leaves without any
reaction sabotage exercised by the separat-
ists and an uncompromising refusal to con-
sider proposals submitted by any internation-
al organization (the Boden Plan) or the Gov-
ernment of Georgia (one of which was dissem-
inated by Georgia as the Security Council
document in 1999), as they confirm Abkhazia
being a part of Georgia and they recognize
inviolability of territorial integrity and sovereign-
ty of Georgia.®

The current policy of Russia with regard
to the conflict in Abkhazia backs up the sepa-
ratist regime both de facto and de jure. De-
spite the fact that Russia has never formally
recognized “independence” of Abkhazia, the
former has actually established close relations
with the separatist, that is expressed in drop-
ping economic blockade, mass granting of the
Russian nationality, establishing official legal
relations with the separatist bodies, strength-
ening peacekeeping forces without the con-
sent of Georgia, introduction of the so called
railway army forces for the sake of reconstruc-
tion of strategically important roads, and in gen-
eral commencement of a process of “economic
revival” of the Abkhazia region, while hundreds
of thousands of displaced population remain

in utmost severe material conditions. It is apt
to recall here that according to all the existing
documents, any kind ofeconomic reconstruc-
tion in the region shall be closely linked with
the irreversible process of return of the refugees
and internally displaced persons to Abkhazia.

The separatist regime has absolutely no
right to hold any election in a factually depop-
ulated Abkhazia (out of population of 550,000
there are less than 150,000 remaining in Abk-
hazia, the majority of the ethnic Abkhaz live
outside the region without an intention of re-
turning to the devastated homeland).

In this state of affairs the United Nations
General Assembly Resolution, adopted de-
spite the harsh opposition of Russia, is yet
another reminder to the international commu-
nity that when hundreds of thousand innocent
people fall victims of the intentions of sepa-
ratists in any region (notwithstanding how
small and under inhabited it may be) the in-
ternational organizations may not hold a pas-
sive stance; the vigorous fight for protection
of such precious rights of contemporary civili-
zation is indispensable.

The endowment of the Organization for
Security and Cooperation in Europe in under-
taking this noble duty is enormous.

! United Nations General Assembly Resolution A/IRES/62/249, 29 May, 2008.
2 See: United Nations General Assembly Resolution A/47/121 December 18, 1992
3 UN Doc. S/1994/674, para.129, 24 May 1994.

4 UN Doc. S/25/277, para.56.

5 International Tribunal for Former Yugoslavia; In the Trial Chamber, Prosecutor v.
Radovan Karadzic and Ratko Mladic Review of the Indictments Pursuant to Rule
61 of the Rules of Procedure and Evidence, 90-91, 11 July, 1996.

6 Statement dated 15 February 1994 of the Republic of Georgia State Committee
for Investigation and Revaluation of Materials Concerning the Policy of Genocide
and Ethnic Cleansing Against the Georgian Population in Abkhazia, and
Submission of Such Materials to an International Tribunal — UN Security Council
doc. S/1994/225 26 February 1994.

”UN Security Council, doc. S/1995/200, 14 March 1995; UN ECOSOC, Commission
on Human Rights, Fifty-First Session, doc. E/CN.4/1995/139, 8 February 1995.

8 E/CN.4/1996/146, 10 April 1996.

9 Report on the Policy of Ethnic Cleansing/Genocide Conducted in the Territory of
Abkhazia, Georgia, and a Necessity of Bringing to Justice the Persons Who
committed these Crimes in accordance with International Principles of Due
Process — UN Doc. A/52/16; S/1997/317, 16 April 1997.

10 E/CN.4/Sub.2/1994/36, 6 July 1994, para. 31.

1 Meeting of the Heads of State and Government of the OSCE Participating States,
4 and 5 December 1994, in “Towards a Genuine Partnership in a New Era”, UN
Doc. A/49/800-S/1994/1435, annex. Budapest Decisions, Regional Issues,

Georgia, para. 2.
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13 Lisbon Summit Declaration, 3 December 1996, UN Doc. A/51/76, appendix I,
para. 20. | have to mention extremely important work accomplished by Mr. Tamaz
Diasamidze, who has collected and published the acts related with the conflicts
in Abkhazia and Tskhinvali region in Georgian, Russian and English languages
— Regional Conflicts in Georgia — The Autonomous Oblast of South Ossetia, The
Autonomous SS Republic of Abkhazia (1989-2002), The Collection of Political-
legal Acts”, Thilisi, 2003.

13 OSCE Istanbul Summit Declaration, 19 November, 1999 par. 17, www.0sce.org.

14 Collected Materials Concerning Regulating the Conflict in Abkhazia, Georgia,
adopted in 1992-1999, UNDP, Thilisi 1999 pp.59-60.

15 See: United Nations Security Council 1036/1996/12 January 1996; 1065-1996, 12
July 1996.

16 See: Resolutions 1427/29 July 2002; 1582/28 June 2005; 1615 (2005); 1656
(2006).

17 See: Resolutions 1656 (2006); 1716 (2006)... 1808 (2008)

18 Basic Principles for Determining the Status of Abkhazia within a New State
Structure of Georgia — Doc. S/1999/813, Annex.
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KETEVAN KHUTSISHVILI

SHALL PROTECTION OF SOVEREIGN IMMUNITIES SUPERSEDE
PROTECTION OF HUMAN BEINGS FROM MASS ATROCITIES?

“Of course, it was under the law of all civilized peoples

a crime for one man with his bare knuckles to assault another.
How did it come that multiplying this crime by a million, and
adding firearms to bare knuckles, made a legally innocent act?™

I. INTRODUCTION

A right to life, a right to be free from tor-
ture, a right to ... there are so many essential
human rights violation of which to individual
victims causes severe punishment of individ-
ual, “ordinary” offenders. It is important to
enquire how high ranking state officials, mas-
terminding and perpetrating murder and tor-
ture of thousands are held accountable; what
is a responsibility of those who plot, but do
not necessarily physically execute the most
egregious crimes, named “international
crimes”?, disrupting conscience of entire man-
kind? From human rights protection perspec-
tive shall it matter whether a planner and a
policy maker of massive atrocities is a (serv-
ing) head of state or other incumbent high lev-
el state official, enjoying (sovereign) immuni-
ties or an ordinary, for that pur-pose a “lower-
level” murderer? Should the universal juris-
diction be applicable without any reservation
to the highest level policy makers mastermind-
ing human rights atrocities whose lower-level
executors are brought to justice for the same
crimes?

Deriving from the issues raised above, a
main question this essay brings forward is the
following: How legitimate can be a claim of
annulling immunity of heads of states and
other high level state officials® for gross
human rights violations and subjecting
them to universal jurisdiction, in order to
make every nation, physically capable to
prosecute them, legally entitled to do so?
To try to answer this question a case of Pi-
nochet* will be discussed as a case study and

conclusions will be drawn with regard to the
following: how far can state sovereignty be
compromised for protection of human beings
from international crimes and prosecution of
those “well-protected™ by different immunities
for masterminding, directing or allowing mass
atrocities to happen, including against their
own nationals? It will be argued that even
though the Pinochet case was considered as
a new wave in the development of the con-
cept of criminal responsibility of (former) head
of state for international crimes, its judgment
in this sense is only very limited.® As the issue
of immunities is rather controversial and ex-
tensive state practice’ can not be cited in re-
lation to the topic of the essay, a brief parallel
will be drawn with another interesting concept:
a still emerging concept of humanitarian in-
tervention in cases of gross human rights vio-
lations®. It will be demonstrated that even
though protection of sovereign equality of
states and of state (sovereign) immunities are
important principles of contemporary interna-
tional relations, these principles can still be
disregarded when there is a sufficiently ma-
ture political will of “important states™ or their
alliances, making decisions on behalf of the
international community.°

The topic of this essay is especially im-
portant, as disregarding immunities of perpe-
trators of international crimes is not a new
notion for “international tribunals™. Taking into
account advantages of prosecution at nation-
al level*? yet another question emerges: why
should domestic courts not be allowed to ex-
ercise their jurisdiction using the same princi-
ple and exercise universal criminal jurisdiction
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over these offenders for commission of inter-
national crimes?

In order to answer the main question this
essay poses and to understand in depth the
legitimacy of a quest to rescind an absolute
immunity from criminal prosecution of the high-
est level state officials, it is important to briefly
analyze a concept of state immunity and de-
velopment of a notion of individual criminal
responsibility (of high ranking state officials).
Analyzing the universal jurisdiction in interna-
tional law and contrasting a possibility of abol-
ishing immunities to exercise universal juris-
diction over perpetrators of international
crimes with the recently introduced concep-
tion of humanitarian intervention for protec-
tion of human rights — conclusion will be drawn
in relation to feasibility of establishment of
state practice and respective norms of inter-
national human rights law to subject the high-
est representatives of sovereign states to uni-
versal jurisdiction, and thus grant domestic
courts of any nation possibility to prosecute
high ranking state officials protected by im-
munities when perpetrating international
crimes. Interrelation of immunities, a principle
of sovereign equality of states and a problem
of protection of human beings from interna-
tional crimes will also be discussed. The main
argument the essay tries to develop is that
the initiatives similar to the Belgian law con-
cerning The Punishment of Grave Breaches
of International Humanitarian Law® must be
supported in this sense.

The following Chapter will discuss devel-
opment of a concept of sovereign immunity,
and will show that at the current stage of de-
velopment of human rights law protection of
immunities and sovereign equality of states is
not valued more than prosecution of grave
human rights violations, constituting interna-
tional crimes. Chapter Ill will discuss develop-
ment of attributing individual criminal respon-
sibility to criminal leaders for grave interna-
tional crimes and Chapter IV will introduce an
idea of humanitarian intervention when gross
human rights violations take place in a coun-
try. This topic is interesting for the purposes
of the Essay as the lack of case law in relation
to the theme of this work calls for drawing anal-
ogies with other attempts to protect human
beings from mass atrocities and for that com-
promising even state sovereignty. Chapter V
introduces the case of Pinochet as a ground-
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breaking case in relation to protection of im-
munities and prosecution of criminal leaders
of states.

It is important to underline at this stage
that despite realizing importance attached to
different types of immunities*#, for the purpos-
es of this essay immunities afforded to high
level state officials will be regarded as a one,
unified concept, which helps the high ranking
perpetrators of international crimes to escape
criminal responsibility. Thus, appreciating dif-
ferences between immunity ratione materiae
and immunity ratione personae the essay will
not concentrate on these differences and the
importance attached to them?. This is due to
the limited format of the essay and also due
to the fact that if the matter is discussed from
the victims’ perspective, there is too little a dif-
ference for victims of human rights atrocities,
whether a person responsible for grave inter-
national crimes was covered by immunity “a”
or immunity “b”. What is important for victims
is that a “well-protected™® high level official is
responsible for the crime, and he/she can es-
cape this responsibility due to the well-config-
ured immunities afforded to him/her. The es-
say will also not consider responsibility of crim-
inal leaders for relatively minor crimes — or
those which fall outside the scope of definition
of international crimes?'’. Thus, the interest of
the essay is to consider the relationship of any
type of immunity that can possibly be argued
by criminal leaders of states, with their criminal
responsibility for international crimes.

I1. PROTECTION OF IMMUNITIES AND
SOVEREIGN EQUALITY OF STATES':
WHY SHALL THISMATTER MORE
THAN PROTECTION OF HUMAN
BEINGSFROM ATROCITIES?

“If the doctrine of sovereignty could be
erased from the minds of political leaders,
would it reduce those forms of human suffer-
ing associated with extreme governmental fail-
ure? Would such an erasure strengthen sen-
timents of human solidarity on which an ethos
of collective responsibility and individual ac-
countability depends?™® This is a fundamen-
tal question Richard Falk put in his essay. The
guestions, this Chapter poses in relation to
the same issues, are the following: Can pro-
tection of human beings from atrocities be
considered as having more value than protec-
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tion of sovereign (state) immunity and there-
fore, can inviolability of those representing a
state at international plane be put under risk
for the sake of prosecution and, possibly,
avoiding future massacres?

To find answers to these questions a cur-
sory overview of a concept of sovereign (state)
immunity? is apt in order to appreciate signif-
icance attached to it historically. Protection of
sovereign (state) immunity and equality of
states in international relations do have con-
siderable importance. These are concepts of
international law, detailed study of which falls
outside the scope of this essay and therefore,
the background discussion will only center on
them from the viewpoint of their correlation with
the development of human rights idea. The
Essay does not argue that a concept of sov-
ereign immunity has to vanish altogether.
Scope of an enquiry of this work only extends
to notion of sovereign (state) immunity as
much as it may become a bar to prosecution
of perpetrators of international crimes.

Sovereign (or state) immunity is defined
in international law textbooks as “the legal rules
and principles determining the conditions un-
der which a foreign state may claim freedom
from the jurisdiction (the legislative, judicial and
administrative powers) of another state (often
called the “forum state”).”?* This conception
was considered to be a cornerstone of inter-
national relations for centuries. Deriving from
this rule, “[h]istorically, heads of state were not
subject to criminal responsibility for their ac-
tions, because of the merger of the sovereign
and the sovereignty of the state.” Thus, “[t]he
theoretical basis of the rule of sovereign im-
munity can be traced to a time when most
States were ruled by personal sovereigns who,
in a very real sense, personified the State”.®
“The interrelationship between the State and
its Head was thus very close: in Loius XIV’s
words, ‘L'Etat, c’est moi™.?*

With the development of international law
and conception of state, the attitudes in this
respect changed. In contemporary interna-
tional relations rationale for protection of sov-
ereign equality of states may be found in need
of supporting international relations between
the “equally sovereigns”, in order to maintain
proper legal order internationally. Primary sub-
jects of international law are sovereign states
and to mention as an example only one — uni-
versal international organization, the United

Nations, it “is based on the principle of the
sovereign equality of all its Members”?, i.e.
sovereign states. However, this “sovereign
equality” can not be conceived to be uncondi-
tional, as along with recognizing the aforemen-
tioned principle, the UN Charter qualifies the
rights of its members by introducing the follo-
wing provision: “All Members, in order to en-
sure to all of them the rights and benefits re-
sulting from membership, shall fulfil in good
faith the obligations assumed by them in ac-
cordance with the present Charter.”?® One of
the “obligations assumed” is obligation to pro-
tect human rights, as according to the same
Charter, the purposes of the United Nations
include “promoting and encouraging respect
for human rights and for fundamental freedoms
for all”?” and “universal respect for, and obser-
vance of, human rights and fundamental free-
doms for all”.2¢ Accordingly, it may be conclud-
ed that if member states do not comply with
the obligations imposed upon them by the
Charter, they may not appeal to the concept
of sovereign equality of states and may not
require full protection of immunities and sov-
ereign equality to which a state is generally
entitled.

Consequently, rationale behind the concepts
of state immunity and state sovereignty may
be formulated as follows: these notions do not
mean granting impunity to those perpetrating
international crimes rather they stand for pro-
tecting equality of states, provided that they
meet the obligations imposed on them. As Sir
Watts argues, “over the past half century in
particular, significant changes have occurred
in the law relating to State immunity. Practical
needs have led to a re-evaluation of the role
of the State in today'’s international communi-
ty. Older notions of their absolute entitlement
to immunity are giving way to a more qualified
view"?®, According to Fox, “[a]nother factor at
work in the dismantling of the Westphalian
State is the increased significance given to the
individual and the fundamental interests of
each human being. Whilst those interests may
not necessarily be protected by a process or
institution other than the State, a perception
has emerged that such interest cannot nec-
essarily be subordinated to the State inter-
est...”° A conclusion follows that development
of international law and law of human rights
does not permit shielding behind state sover-
eignty in order to excuse perpetrations of hor-
rific human rights atrocities.
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As the Essay will demonstrate, idea of in-
violability of state sovereignty is no longer that
integral, when protection of human beings from
mass violations of human rights is at stake.
Development of human rights law, introduc-
tion of an idea of humanitarian intervention
and no plea of immunities whatsoever before
international tribunals signals this. Concern
must be expressed in relation to domestic tri-
bunals that are not entitled to fully exercise
universal jurisdiction and the concept of judg-
ing criminal leaders is basically confined to
judicial institutions created under internation-
al authority®. Writing in 1994 Sir Watts noted,
that “it is [...] to be cautious about the extent
to which a restrictive rule of State immunity is
sufficiently generally supported throughout
the international community to be yet estab-
lished as a rule of customary international law:
the trend towards adoption of the restrictive
view is strong, but it cannot yet be said to en-
joy consensus.®?

Advancement of human rights law in 20"
century determined support of human rights
more than inviolability of certain highest level
state officials, representing a state and thus
covered by different immunities. This trans-
formation was accompanied with the march of
development of human rights notion since the
World War II: human rights are no longer “do-
mestic matter of a state.”?

Therefore, it follows that despite huge im-
portance attaching to the protection of sover-
eign equality of states, protection of human be-
ings from atrocities must be valued more and
political consideration shall be determined and
to certain extent substituted by considerations
of necessity of protection of humans from the
evil emanating in many cases from own government.

Meanwhile, concept of humanitarian inter-
vention seems to have emerged and even
secured support of a number of respected in-
ternational law scholars®*, not to mention the
support of states which recognize this concept
as lawful. Now developments also move to-
wards recognizing “outlaw” states®. Observ-
ing these novelties, it can be argued that pro-
tection of immunities can not stay uncondition-
ally intact. If the international community can
decide to “outlaw” the states leaders of which
perpetrate international crimes, an argument
follows that domestic courts of the same states
may be permitted to exercise universal juris-
diction to prosecute the perpetrators, disre-
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garding the different immunities they may have
the benefit of.

The subsequent chapters of the Essay will
focus on correlation of notion of immunities
and individual criminal responsibility for inter-
national crimes on the one hand and relative-
ly newly emerged concepts of humanitarian
intervention on the other. However, it is impor-
tant to mention them at this stage as well, to
demonstrate that the old notion of state sov-
ereignty has lost its original importance not
only in relation to separate individuals (despite
their rank), but in relation to entire countries,
in a sense of entire territories within a given
state boundaries. Comparison of these no-
tions will once again demonstrate that concept
of immunities may not be appealed to so cou-
rageously any more, as these newly material-
ized notions incur and imply responsibility of
not only individual criminal leaders of any giv-
en sovereign state, but “punishment” of en-
tire state. Consequently, it may be concluded
without restraint that even if immunities and
protection of sovereign equality of states did
matter more than protection of human beings
from massive atrocities, this does not hold true
any more.

I11. HOW DOES THE NOTION OF INDIVIDUAL
CRIMINAL RESPONSIBILITY FOR GRAVE
INTERNATIONAL CRIMES CORRELATE

WITH IMMUNITIES?

A problem related to prosecuting criminal
leaders protected by immunities and involved
in perpetration of international crimes emerg-
es as a rule when exercise of universal crimi-
nal jurisdiction by domestic courts of states is
considered. Surfacing question in this regard
is as follows: Can it be claimed that interna-
tional law has always straightforwardly sup-
ported absolute immunity and inviolability of
the highest ranking “well-protected”? To an-
alyze this, an overview of recognition of indi-
vidual criminal responsibility for international
crimes is apt: examining advancement of the
concept of individual criminal responsibility of
high ranking state officials gives a possibility
to glance over the progress in developing the
notion of charging and judging the criminal
leaders for international crimes, irrespective
of their immunities and privileges. These trans-
formations served as considerable challenge
to the idea of state immunity in respect of in-
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ternational crimes perpetrated by those rep-
resenting state and claiming respective immu-
nity from prosecution®.With the gradual de-
velopment of human rights doctrine plodding
erosion of doctrine of sovereign immunity took
place.

It is broadly accepted that the Nuremberg
Charter and its Judgment stand as corner-
stones in recognizing the concept of individu-
al criminal responsibility for international
crimes, including of those protected by immu-
nities. However, before the Nuremberg trials
there was the Versailles Treaty®® and for our
analysis it is important to mention that the first
wave of change was noticed already after the
World War 1¥, when the Kaiser Wilhelm Il was
announced to be falling under the jurisdiction
of a “special tribunalp constituted to try the
accused.”® The Report of the Commission on
the Responsibilities of the Authors of the War
on the Enforcement of Penalties further stat-
ed: “... the Commission desire to state ex-
pressly that in the hierarchy of persons in
authority, there is no reason why rank, how-
ever exalted, should in any circumstances pro-
tect the holder of it from responsibility when
that responsibility has been established be-
fore a properly constituted tribunal. This ex-
tends even to the case of heads of states”.*
Though this was a considerable challenge to
the notion of state sovereignty at the early
stage of change of perception in this regard,
the Report of the Commission further “pro-
posed the establishment of a high tribunal
composed of judges drawn from many nations,
and included the possibility of the trial before
that tribunal of a former head of a state with
the consent of that state itself secured by ar-
ticles in the Treaty of Peace.”? The reserva-
tion referring to the “consent of [the] state”
can be understood if we take into consider-
ation level of development of the concept of
individual criminal responsibility for grave in-
ternational crimes of persons covered by im-
munities at the time when the Versailles Trea-
ty was concluded. Despite this reservation, the
stated principle remains to be an important
breakthrough in the perception of interrela-
tion of state sovereignty and protection of
humans from outrageous carnage. The same
Report further noted: “If the immunity of a sov-
ereign [...] would involve laying down the prin-
ciple that the greatest outrages against the
laws and customs of war and the laws of hu-

manity, if proved against him, could in no cir-
cumstances be punished [...] such a conclu-
sion would shock the conscience of civilized
mankind.”*

Thus, even though in an extremely rudi-
mentary form and even though, never real-
ized in practice, the conclusions after the
World War | recognized possibility of neglect-
ing the absolute protection of sovereign im-
munity and subjecting even Sovereign to pros-
ecution for exceptional outrages.* Therefore
the Versailles Treaty stands out for its initial
and at that time unprecedented recognition
of criminal responsibility of a head of state.

The next positive development in relation
to disregarding the claim of immunities was
marked at Nuremberg, where prosecution of
the highest level state representatives for in-
ternational crimes took place. “The [IMT] Char-
ter did... establish unequivocally, the princi-
ple of individual criminal responsibility under
international criminal law... irrespective of any
mandates under national law, and irrespec-
tive of the doctrine of Act of State and other
immunities...”

The pronouncement by the Nuremberg
Tribunal of individual criminal responsibility for
international crimes was not an end to devel-
opment of this concept. Developments in in-
ternational law prompted a need for further
elaboration of the principles, and the Nurem-
berg Principles*® followed, reaffirming impor-
tance and overall recognition of a principle of
criminal responsibility of leaders perpetrating
international crimes.

As Cassese argues, “[t]he traditional rule
whereby senior State officials may not be held
accountable for acts performed in the dis-
charge of their official duties was significantly
undermined after the Second World War, when
international treaties and judicial decisions
upheld the principle that this ‘shield’ no long-
er protects those senior State officials accused
of war crimes, crimes against peace, or crimes
against humanity. More recently, this princi-
ple has been extended to torture and other
international crimes.”” The re-established
world order needed some more time to once
again return to the principle recognized by the
Article 7 of the International Military Tribunal
Charter and try highest ranking state officials,
when they ignored plea for justice of thou-
sands of their own or other states’ nationals
and perpetrated international crimes. This
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only happened in the late 20" century, when
the Security Council of the United Nations de-
cided to create ad hoc international tribunals
and try perpetrators of international crimes in
the former Yugoslavia*® and Rwanda*. “The
customary international law character of the
rule that a head of State cannot plead his of-
ficial position as a bar to criminal liability for
genocide, war crimes, and crimes against hu-
manity before an international tribunal has
been confirmed by a Chamber of the Interna-
tional Criminal Tribunal for the Former Yugo-
slavia (ICTY) in ruling that in accordance with
Article 7.1 of its statute the ICTY has jurisdic-
tion over President Milosevic, even though the
genocide and other international crimes al-
leged were committed at a time when he was
serving as head of State of the Federal Re-
public of Yugoslavia.”® Following the lines of
development of the two ad hoc tribunals, the
permanent International Criminal Court, estab-
lished by the Rome Statute, also recognized
impossibility of a plea of immunities by the offe-
nders falling under the scope of the Statutes?.

Thus, as this cursory overview witnesses,
recognition of the individual criminal respon-
sibility of the high ranking state officials may
be argued to be a settled practice. Problem
emerges in correlation of universal jurisdiction
with immunities in respect with tribunals that
are to prosecute high ranking officials, includ-
ing heads of states for international crimes.
Tribunals, that have prosecuted leaders of
sovereign states where international, or at
least “internationalized”. This development
must start shifting and should move towards
national, domestic courts. It is noticeable also
that prosecutions of those covered by immu-
nities were permitted to either victorious
states, or were commissioned by the United
Nations Security Council. It is essential to point
this out, as antagonists to the idea of univer-
sal jurisdiction for international crimes and
thus, of subjecting those covered by different
immunities to jurisdiction of national courts of
any state frequently argue that granting do-
mestic courts this jurisdiction might involve
political abuse of power and serve as a polit-
ical tool against leaders of other sovereign
states. This argument may be easily eliminat-
ed by contrasting the state of affairs when any
nation is entitled to exercise universal juris-
diction with the one, when only “privileged”
nations, would that be victorious nations or
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maximum 15 countries occupying their seats
in the Security Council of the United Nations
are entitled to decide respective principles of
prosecution. Even more can the political pow-
er be abused by the Permanent Five mem-
bers of the Security Council, which are always
in a position to partake in decision making
processes related to the most important as-
pects of the world development®2. Concerns
related to the political abuse of power may
stem from any activity, as this was clearly dem-
onstrated by the antagonism of the United
States in relation to the permanent Interna-
tional Criminal Court. Granting to the domes-
tic courts universal jurisdiction over interna-
tional crimes and recognizing their capacity to
prosecute any leader of any state exclusively
for perpetration of this type of crimes must be
considered as a possibility which would ensure
better possibilities of bringing all perpetrators
to justice.

It must also be noted that the Report of
the Versailles Commission mentions a “prop-
erly constituted tribunal”, not “an internation-
al tribunal” when referring to judging Kaiser.
Even though the following statement might be
challenged by supporters of inviolability of
those enjoying immunities, referring to the men-
tioned report it may still be argued, that it is
not necessarily needed to have an interna-
tionally constructed tribunal to judge those
protected by immunities, but individual crimi-
nal responsibility of this type of defendants may
be falling under universal jurisdiction, i.e. do-
mestic courts of any state, despite link with a
committed crime, perpetrator or a victim, must
be entitled to bring them to justice.

O’Neil goes further and argues that “an
argument can also be made through the anal-
ogy to diplomatic immunity that both current
and former heads of state do not have immu-
nity for acts that violate international law.”® She
goes on in comparing and concludes: “just as
sending state can waive the immunity of a dip-
lomat who acts outside the scope of his offi-
cial duties, a head of state who violates his
official duties by committing international
crimes may be regarded as waiving his own
immunity. This form of “waiver”, which could
be considered automatic for acts in violation
of international law, would be stricter than that
of diplomatic immunity because the sending
state can choose not to waive immunity for its
diplomats.”*
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Analyzing the circumstances surrounding
creation of the International Criminal Tribunal
for the Former Yugoslavia and the International
Criminal Tribunal for Rwanda it can be con-
cluded that sovereignty of both — the former
Yugoslavia and Rwanda were disregarded by
the respective decisions of the Security Coun-
cil, when the human rights situation in both
countries reached a point of extreme abnor-
mality, and international community decided
to deal with the most appalling human rights
situations. Following the same line of argumen-
tation, as employed when considering the
mentioned cases, it can be easily argued that
when the situation is so harsh in terms of hu-
man rights abuses that the perpetrated acts
equal to international crimes, the prosecution
of these crimes must be entrusted to any na-
tional court, “pproperly constructed”, as men-
tioned by the Versailles Conclusion, to bring
perpetrators to justice by all means available,
and as soon as possible. This is not only im-
portant for the prosecution of already com-
mitted crimes, but this may also play a role of
deterrent and contribute to preventing future
atrocities. Realizing the importance of these
actions, as well as considering the fact that
sovereign equality of states has already been
not once violated by other states, being that
through decisions of the Security Council or
by way of organizing the “victors’ justice” ori-
ented tribunals, it is not legitimate to argue
that prosecution of international crimes by
national courts of any state, irrespective of a
bone with the perpetrated crime will be an ac-
tion directed against sovereign equality of
states.

Recent developments have given even
more reason to consider the judicial settlement
of this issue in any domestic court more rea-
sonable and both — legally and morally justifi-
able. The developments that are reviewed in
the following Chapter are much more contro-
versial than the idea of prosecuting criminal
leaders of any sovereign state by another
might be. So called “humanitarian intervention”
will be analyzed in order to contrast them with
the possibility of undertaking criminal prose-
cutions, disregarding the pleas of immunity and
showing that there may be worse threats to
sovereignty of states than prosecution of
individual — however highly placed — perpe-
trators.

IV. UNIVERSAL JURISDICTION AND A NEW
ATTEMPT TO PROTECT HUMAN RIGHTS -
HUMANITARIAN INTERVENTION?

To prosecute any perpetrator of human
rights atrocities, a respective jurisdiction® must
be established. This Chapter will briefly intro-
duce a topic of jurisdiction, as protection of
sovereign equality of states is also related to
the concept of jurisdictions: “Jurisdiction con-
cerns the power of the state to affect people,
property and circumstances and reflects the
basic principles of state sovereignty, equality
of states and non-interference in domestic
affairs. Jurisdiction is a vital and indeed cen-
tral feature of state sovereigntyp”.5® A notion
of jurisdiction falls within the scope of the in-
terest of this essay, and is dealt with in this
Chapter, as much as it is argued in the essay
that criminal responsibility for international
crimes must by all means be subject to “uni-
versal jurisdiction”, and thus, sovereign immu-
nities may not be claimed as a shield for the
highest level perpetrators of such crimes.
Shaw argues, that “pwhile jurisdiction is closely
linked with territory it is not exclusively so tied.
Many states have jurisdiction to try offences
that have taken place outside their territory...”’
Shaw further states that “[diplomats], for ex-
ample, have extensive immunity from the laws
of the country in which they are working and
various sovereign acts by states may not be
guestioned or overturned in the courts of a
foreign country”.%®

Of all the principles of jurisdiction the uni-
versality principle is of interest for the purposes
of this essay. Universal Jurisdiction®® “is at a turn-
ing point”, argues Broomhall,®®* mentioning that
“this doctrine stands poised to become an inte-
gral, albeit supplemental component of the
emerging international justice system. At the
same time, serious obstacles stand in the way
of its realization as a consistently available tool
of fair and impartial enforcement”.®* These diffi-
culties derive mainly from the continued asser-
tion of sovereign immunity and granting it quite
an importance in international relations. Univer-
sal jurisdiction is an interesting concept for the
purposes of this Essay, as it disregards the dif-
ferent mechanisms of protection and provides
a possibility for domestic courts of any state to
bring perpetrators of international crimes to jus-
tice, despite the nexus the committed crimes may
have with a prosecuting state. It can be argued
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though that exercising universal jurisdiction may
not be considered to be widely supported.

Development of relatively recent notion of
humanitarian intervention® is interesting for
the purposes of this essay, as it serves as a
tool of further erosion of a concept of sover-
eign immunity for the sake of dealing with the
mass human rights atrocities in any given state
after all other legal and political means have
proven to be inefficient. This new concept is
considered to be emerging due to the very
fact that international crimes so severely vio-
late essential human rights that it is not per-
missible for the international community not
to intervene, even by using force and thus
punish the perpetrators. Consequently a
guestion emerges: if humanitarian interven-
tion may be justified to protect human rights,
what is so unacceptable in recognizing uni-
versal jurisdiction over international crimes and
instead of letting causing even more devas-
tating results for the general population of any
given country, leaders of which might be im-
plicated in committing international crimes, to
subject these leaders to universal jurisdiction
and bring them to justice in any state physi-
cally capable to do so? The benefits of such
change in practice seem to be the following: a
criminal leader receives deserved punishment,
prosecution is targeted and instead of involv-
ing risk to lives of groups, already victimized
by policies or conducts of criminal leaders only
those “deserving” are hold to account. In this
case prosecution is targeted and victims can
see that justice is served, whereas by exercis-
ing humanitarian intervention even more in-
nocent people become victims along with those
groups that might already have been victims of
perpetrators.

Therefore, the question remains: if huma-
nitarian intervention can be tolerated in particu-
larly exceptional situations, when the scale and
character of perpetration is extremely abhor-
rent, why can not the prosecution of those
protected by immunities for perpetration of
international crimes by courts of other states
be considered as not infringing sovereign equ-
ality of states and thus, make it possible to strip
off immunities from those deserving so due to
their activities, notwithstanding their rank?

If there is a risk of political misuse and if
states need more assurance of impartiality
than this can be guaranteed by a national
court of any given state, the Security Council
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of the United Nations may be entrusted to make
a decision over criminal leaders and situations
they create and recognize them subjected to
“universal jurisdiction”, as their activities inflict
gross human rights atrocities, causing “threat
to international peace and security”.
Whatever motivation behind and justifica-
tion for humanitarian intervention, it may not
be considered to be fitting any of the recog-
nized concepts of jurisdiction. It can not be
argued that by possibly developing this con-
cept further and making it a rule of interna-
tional law, even if used in very exceptional sit-
uations, it would cause less harm to state sove-
reignty than recognition of exercise of univer-
sal jurisdiction over international crimes, dis-
regarding the status of the perpetrator. The
development of international and human rights
laws evidence the need for progressive deve-
lopment of universally recognized principles.
Thus, a signal stemming from the emerg-
ing concept of humanitarian intervention, that
mass human rights violations may serve as a
good cause to disregard sovereign equality
of states and intervene in seemingly “domes-
tic” matters, may lead to a conclusion that at
the current stage of development of the con-
cept of human rights protection it may perfectly
be possible to subject even the highest rank-
ing perpetrators of international crimes to uni-
versal jurisdiction along with already existing
possibilities of prosecution, including the pros-
ecution according to the “complementarity”
principle® of the International Criminal Court®*.
Therefore, the conclusion follows: if there
is a real political will and devotion to the pro-
tection of human beings from atrocities, con-
stituting international crimes, there will be a
possibility to find way out from a maze of pro-
tection of sovereign immunity and sovereign
equality notions and bring perpetrators of in-
ternational crimes to justice as deserved, to
serve the interests of justice, to work as deter-
rent for future atrocities and to give survived
victims at least a bit of hope of the future.

V.AFTERALL THE ABOVE DISCUSSED, WHAT DID
COURT RULE IN THE PINOCHET CASE?

Due to the limited format of the essay, the
content of the case® will not be considered in
details: a limited discussion of the case will
suffice for the purposes of the essay. The
case has been selected due to the following
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consideration: Pinochet case is recognized as
the first — and precedent creating case — al-
lowing exercise of jurisdiction of a national
court, not having any nexus with the perpe-
trated crimes and not recognizing the immuni-
ty of a former head of state in relation to inter-
national crimes committed by him when in of-
fice as a head of state. The criminal action
considered by the House of Lords as the one
not fitting the list of actions over which the
sovereign immunity must still be claimed, is
torture, an international crime, an act so hei-
nous that punishment of a perpetrator may be
allowed under universal jurisdiction. Still, the
decision of the House of Lords was very limit-
ed and reserved®. It can still be considered
as a state-centered decision, not the human
rights oriented one. “Although at first glance
it appears as though the judges did not re-
spect Chile’s sovereignty because they denied
immunity without any explicit waiver of immu-
nity, each judge was cognizant of the sover-
eignty question and justified the lack of the
immunity defense on the basis that Chile had
signed it away.”®” As argued elsewhere, “the
Pinochet decision speak][s] to the continued
ascendancy of politics and state sovereignty
in the current international legal order”.®®

At any rate, the case is interesting for the
purposes of this essay, as the majority in the
First Pinochet Case concluded that “international
law has made plain that certain types of con-
duct, including torture and hostage-taking, are
not acceptable conduct on the part of any-
one. This applies as much to heads of state,
or even more so, as it does to everyone else;
the contrary conclusion would make a mock-
ery of international law.”®® The six to one ma-
jority of the House of Lords in the Third Pi-
nochet Case held that Pinochet could not have
claimed immunity for actions perpetrated
against the Torture Convention.”™

Peter Carter puts a question: “Can it be
said that as a result of the Pinochet decision
there has now emerged a peremptory law of
general international law inconsistent with dip-
lomatic immunities contained in any treaties
insofar as they might appear to extend to in-
ternational crimes against human rights?” and
his answer is extremely concise: “Possibly”.
As Christine M. Chinkin aptly mentions,
“[d]enial of the immunity ... claimed for a
former head of state for official acts of torture
represented a choice between two visions of

international law: a horizontal system based
upon the sovereign equality of states and a
vertical system that upholds norms of jus co-
gens such as those guaranteeing fundamen-
tal human rights. The choice was not easy”.”?

As the issue of sovereign immunities is a
fairly controversial issue, there are different
views on the matter as well. “Writing critically
of the Lords’ decision in the Pinochet case,
Henry Kissinger talks of the tyranny of judges
replacing that of government, of prosecutori-
al discretion without accountability and warns
that ‘historically the dictatorship of the virtuous
has often led to inquisitions and witch hunts™.”

When discussing yet another interesting
case for our purposes — a case of Yerodia™,
Yang notes that “[w]hile affirming absolute
immunity from criminal jurisdiction and invio-
lability enjoyed by incumbent Ministers for
Foreign Affairs, the Court avoided taking a
position on the legality of the purported exer-
cise of universal jurisdiction by Belgium. How-
ever, since the Court approached the issue of
immunity by assuming that Belgium had uni-
versal jurisdiction under international law, the
case definitely shows that, in international law,
universal jurisdiction is circumscribed by cer-
tain rules, notable among which is the rule of
immunity.””® It has also been observed that
“[tlhe problemp is that there is a considerable
uncertainty as to the present international law
relating to Heads of State and Government.””®
This uncertainty needs to be solved in favour
of human rights protection, making States to
abandon their egoistic desires to protect them-
selves from prosecutions. Protection of human
rights must be given a priority and this is es-
pecially so in relation to crimes, termed “inter-
national”. Therefore, a principle of prosecu-
tion for international crimes must be recog-
nized as a principle coexisting with universal
jurisdiction and all states must be entitled to
exercise their jurisdiction over perpetrators of
such crimes, disregarding the status of the
perpetrator or any nexus of the crime with the
prosecuting state. Unfortunately, the situation
is not like this yet””, and as Fox notes, “abso-
lute immunity from criminal jurisdiction and
personal inviolability afforded to serving Heads
of State in office ... appear to be generally in
line with current state practice”.”® Deriving from
the judgment of the ICJ, “the immunities un-
der customary international law, including
those of Ministers for Foreign Affairs, remain

73



bLOIE®O1OIMEHNLIT LOFIGHOIRNL TIH60XN, Ne 1, 2008

opposable before the courts of a foreign State,
even where those courts exercise an extend-
ed criminal jurisdiction on the basis of various
international conventions on the prevention
and punishment of certain serious crimes.””®
The Court “conclude[d] that immunity does not
mean impunity.” Unfortunately, however, this is
exactly what it means. The four grounds enu-
merated by the International Court of Justice®
almost never work. As Yang argues, “in seek-
ing to exercise universal jurisdiction over a
foreign State or a foreign national who may
benefit from State immunity, a domestic court
has to satisfy two conditions: first, that the
court has universal jurisdiction, as conferred
by international law; and second, that the for-
eign State or the individual does not enjoy
immunity under the circumstances.”®! This is
exactly the problem. The law and state prac-
tice must develop in a manner to overcome
the principle according to which the high rank-
ing officials of other states use immunities as
a shield to avoid prosecution for international
crimes, when the four circumstances enumer-
ated by the ICJ do not work in practice and
they stay at large, not bearing responsibility
for most terrible atrocities.

As it was underlined already, the Versailles
Treaty recognized a possibility of trying a state
leader implicated in perpetration of egregious
crimes. Pinochet case, even though, very lim-
ited in its conclusions, must be considered as
a guideline and a precedent creating case in
the efforts against impunity of the highest lev-
el state officials. However, the concept of hold-
ing the criminal leaders accountable for inter-
national crimes anywhere, so that they are not
able to enjoy impunity in any part of the world,
disrespecting nexus of a crime perpetrated by
them to the state prosecuting them, must turn
to be a rule of customary international law and
states may not be able to claim their sover-
eign immunity when putting to justice their crim-
inal leaders. The Versailles Treaty and Nurem-
berg prosecutions laid a good ground for mak-
ing this reality. Now, as the sufficient time has
passed and the human rights law has devel-
oped well enough to protect human beings
from the massive atrocities perpetrated by
their or other states’ criminal leaders, quest
for justice may not be shadowed by already
archaic conception of absolute protection of
sovereign immunities. Before making human-
itarian intervention a finally settled rule of in-
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ternational law, it would be much more appro-
priate and practical to recognize universal ju-
risdiction over international crimes, perpetrat-
ed by high level state officials, when serving
their term of office and give them as less pos-
sibilities to shield behind armours of protec-
tion of immunities as possible.

VI. CONCLUSION: SHALL IMMUNITIES
CONTINUE TO STAND ON THE WAY TO
THE PROTECTION OF HUMAN RI\GHTS?

The essay has demonstrated that protec-
tion of sovereign equality of states and invio-
lability of sovereign immunities has been sub-
jected to considerable restrictions throughout
the 20" century. Development of human rights
law has prompted and necessitated consider-
able changes in the field. As the law progress-
es, the development of protection mechanisms
from atrocities must evolve further, and states
must recognize the importance of prosecution
of the criminal leaders for the atrocities they
perpetrate misusing their official capacity and
influence, as well as a state apparatus for that.

If the right of humanitarian intervention
may be recognized as an appropriate mecha-
nism to employ, when the human rights atroc-
ities reach unimaginable scales, international
law must allow breach of sovereign immunity
and individual criminal responsibility under the
universal jurisdiction of acting heads of states,
as well as other high level state officials, pro-
tected by immunity. Law must develop in a way
to allow individual criminal responsibility for at
least international crimes to fall under univer-
sal jurisdiction and not to let criminal leaders
to escape justice and seek safe heaven when
the relatively minor perpetrators receive pun-
ishment.

It may be enquired, if may there be any
international organization able to pronounce
on lifting the immunity ratione personae from
alleged perpetrators? The Security Council of
the United Nations could be such an organ.
“The United Nations Security Council is man-
dated, under Chapter VIl of the United Nations
Charter, to deal with threats to, or breaches
of, international peace and security. Often
such threats or breaches may and indeed do
result from, among other things, serious
crimes.”2 The Nuremberg Tribunal recognized
the individual criminal responsibility for the
atrocities of all sorts of political leaders. The
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subsequent practice of the UN SC has shown
that the situation with regard to the human
rights protection has been recognized as a
threat to international peace and security and
international criminal tribunals have been set
up by the UN to judge leaders of individual
states notwithstanding their sovereign equal-
ity with other states. If the Security Council
decide that a threat to or a breach of peace
and security are caused by the actions of high
level officials which at the same time cause
human rights atrocities, the Security Council
shall be authorized along with other measures
to pronounce that these criminal leaders fall
under universal jurisdiction and may be pros-
ecuted for commission of international crimes
by courts of any nation. The Security Council
can rule this even in respect of the criminal
leaders or high ranking officials even when they
are still in office.

The Statute of the International Criminal
Court recognizes possibility of lifting the im-
munity of those leaders in order to punish
them for international crimes. Therefore, the
conclusion that the universal jurisdiction over
crimes belonging to the group of “internation-
al crimes” must be recognized, giving world
community a possibility to prosecute and judge
criminal leaders for human rights atrocities and
the Security Council (as a political body) as
well as the International Court of Justice (as a
judicial body) can be well used as balancing
international bodies able to oversee and con-
trol the maintenance of sovereign equality
among states, but at the same time, ensuring
that the most heinous atrocities do not go un-
punished due to legal limitations and gaps.

Conclusion: sovereign equality of states,
immunity of heads of states and other high
ranking policy makers does not mean that
egregious human rights atrocities shall be tol-
erated and allowed by them. If the theory of
humanitarian intervention seems to be emerg-
ing and becoming an established form of in-
tervention into domestic matters of sovereign
states, when the human tragedy reaches un-
imaginable scale, when there is a principle of
universal jurisdiction existing for the most atro-
cious crimes, the right of any state to try the
highest ranking officials must be recognized
as a solid rule of law and must be observed at
all times to serve justice and protect thousands

from undeserved violation of their rights. The
Idea of human rights protection has already
transgressed state boundaries and has be-
come a concern of wider international com-
munity. Promotion and protection of victims of
atrocities is particularly attracting speeches of
political leaders and has become a part of at
least the declared political agendas of the
mighty. Apart from technical problems, relat-
ed to apprehension and serving sentences
there shall not be any additional prescriptions
barring prosecution of highest ranking officials,
responsible for mass human rights atrocities.
After all, do any of the immunities cost a thing
vis-A-vis the outcry of victims of mass atroci-
ties? In the era of human rights protection judg-
ing only lower-ranking criminals and allowing
those who mastermind and direct mass hu-
man rights atrocities to claim immunities must
not be tolerated. At the same time, a group of
people entitled to the immunities may be ex-
panded, taking into account the contemporary
developments of interstate relations and there
may be more perpetrators emerging shield-
ing behind the immunity in the age when hu-
manitarian intervention for the most outra-
geous crimes seem to be becoming a part of
contemporary international law.

In the world, where human rights protec-
tion is no longer considered to be exclusively
internal matter of a sovereign state, where
elections monitoring is undertaken by inter-
national observers and international organi-
zations can reach as far as prison cells in any
given state, the notion of state immunity and
inviolability of state officials responsible for
gravest human rights atrocities shall not be
staying outside the reach of any state and with-
in the compound of sovereign state, which
most probably will do nothing to deal with the
matter. Atrocities must be punished. Only ad
hoc international criminal tribunals will not suf-
fice to achieve this goal. The “complementar-
ity” principle of the International Criminal Court
has its negative sides. Therefore, recognition
of universal criminal jurisdiction over most
egregious — or international crimes — must be
the way forward and towards recognition of
unavoidable punishment. Those deserving
must be punished and state immunity can not
be shamelessly be used to escape the de-
served punishment.
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4 ob. Bernaert’s Guide to the 1982 United Nations Convention of the Law of the
Sea, Arnd Bernaerts, Trafford Publishing, 2006. a3. 9.
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EKA SIRADZE

JURISDICTION OF THE COASTAL STATE OVER THE SHIP
OF FOREIGN STATE IN THE INTERNAL WATERS AND
THE TERRITORIAL SEAS INACCORDANCE WITH THE UNITED
NATIONS CONVENTION ON THE LAW OF THE SEA OF 1982

INTRODUCTION

As it was stated by Mr. Tommy B. Koh,
President of the Third United Nations Confer-
ence on the Law of the Sea, in December 10
1982, new record in the history of jurispru-
dence has been created.?

The UN Convention on the Law of the Sea?
adopted by the conference, together with oth-
er values has rather important characteristics:
The Convention does not give an opportunity
to any State irrespective of its geographic sit-
uation, political strength and level of marine
development to enjoy only the rights and not
to be bound with relevant obligations before
the less developed and weak States. And one
more important aspect is that it has played the
greatest role in creation of new norms and
many of these norms have become the norms
of customary law. The Convention is consid-
ered as comprehensive political and legal pa-
per, which includes directives for internation-
al relations, policy and law. It establishes new
international control over the world ocean.*

The aim of this paper is to discuss the Ar-
ticles of the Convention on the jurisdiction of
the coastal State over the ship of foreign State
in its internal waters and the territorial seas,
in the present format, where the coastal States
have recognized sovereignty, though the
scopes of this sovereignty and execution of
own laws by the States becomes a subject of
dispute.

The most serious conflicts in the field of
the law of the sea has taken place as a result
of intersection of these two fundamental prin-
ciples — territorial sovereignty and indepen-
dence of the seas.®
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INTERNAL WATERS

Activity of any State on domestic or inter-
national level is based on the principle of sov-
ereignty. The problem arises when interests
of one or more sovereign subjects of interna-
tional law intersect each other.

As the territorial sovereignty entitles a
State to exercise its jurisdiction in the most
comprehensive manner, the central role is giv-
en to determine to what level the influence of
the coastal State extends.

Baselines perform this function, i.e. provide
for an opportunity of measurement in order to
determine where the coastal State has an ab-
solute jurisdiction and where it exercises its
rights simultaneously with other States.

Due to the most of coastlines of the States
are indented, fringed by the islands, gulfs or
mouths of river, ports and etc. there are two
types of baselines normal and straight.

In accordance with Article 5 of the Con-
vention, baselines used for measuring the
breadth of the territorial sea is the low-water
line along the coast as marked on large-scale
charts officially recognized by the coastal State.

Following to Article 8 of the Convention,
waters on the land ward side of the baseline
of the territorial sea form part of the internal
i.e. national waters of the State, from which
the breadth of the territorial sea and all other
zones are measured. Therefore, internal wa-
ters include gulfs, mouths of river, ports, is-
lands etc.®

The coastal State while considering the
issue of jurisdiction, first of all should deter-
mine whether all ships enjoy the same status
or not. Following to the Convention warships
and other government ships operated for non-
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commercial purposes enjoy full immunity from
the jurisdiction of the coastal State.” This prac-
tice is not an innovation and reflects well es-
tablished norm of the customary law.

Codification of this issue first was initiated
by the Brussels Convention “for the Unifica-
tion of Certain Rules Concerning the Immuni-
ty of State-owned Ships” of April 10, 1926.
However, long before in 1873, In Charkiech
case the court established that, irrespective
the fact whether the ship was owned by sov-
ereign of semi sovereign State of Egypt and
was sailing under the flag of Ottoman Navy,
its detention was not in conflict with the norms
of international law, because in that particular
case the ship was used for commercial ship-
ment. Namely, in resolution was noted that, if
a sovereign assumes the character of a trade,
and sends a vessel belonging to him to this
country to trade here, he must be considered
to have waived any privilege which might oth-
erwise attach to the vessel as the property of
the sovereign...8

Although, the fact that warships and gov-
ernment ships operated for non-commercial
purposes enjoy immunity from the jurisdiction
of the coastal State, it does not release them
from the obligation to respect and observe the
laws of the coastal State. Otherwise the coastal
State is entitled to require violating ship to leave
internal waters and the territorial sea. There-
fore, the flag State shall bear responsibility for
any caused damage.®

As regards to merchant marine, in inter-
nal waters the coastal State in relation to them
may control the following: navigation, over-
flight, fishing, scientific research, laying of sub-
marine cables, processing of seabed, protec-
tion of environment.

The majority of these issues are regulat-
ed by the Convention, though only with respect
to the territorial sea and the regime of the in-
ternal waters remained open. Perhaps this is
reasoned also by the fact that, the jurisdiction
of the coastal State is completely extended,
except few exceptions, when the coastal State
limits its sovereignty in favor of the other State
under bilateral agreement. Consequently, the
coastal State in its internal waters may control
the ship of foreign State likewise it would oc-
cur at its land territory.°

As it is recognized that the internal waters
with their status are equalized to the land ter-
ritory of a State, it is obvious that determina-

tion of its status may unlikely be the subject of
any international Convention.

It is general norm that foreign ships do not
have a right of navigation in internal waters.
The issue of entry into the port is more dis-
putable. In accordance with the customary law
there is no norm which bounds the States to
allow necessary entry to the ships of foreign
States into their ports.** On the other hand in
Arbitrary decision of Aramco of 1958 is noted
that following to international law ports of each
country must be open for the ships of other
States and they may be closed only when it is
required by vital interests of the State of port.*2
But in Nicaragua case the same court estab-
lished that the State of a port taking into con-
sideration its sovereignty may regulate acces-
sibility to the ports.®® Although, the international
ports of the States is considered to be open
for international navigation of the ships (cer-
tainly this does not refer to military ships), this
rule has not obtained the status of customary
law norm. Each State determines the rule of
entry of the ships into the ports itself inde-
pendently or on the basis of bilateral interna-
tional agreements.*

First of all States are entitled to determine
which ship may be granted with the right to
enter into the port and secondly, the State may
close a port for international navigation for
security purposes. In this case it is difficult to
prove whether this is crucial interest of the State
or not.

As stated above, the internal waters are
the part of the territory of a State and conse-
guently jurisdiction of a coastal State extends
over the ships and their crew entered into the
ports. However, the jurisdiction of a flag State!®
always extends over the ship, which causes
certain collision of norms (or conflict of juris-
dictions). There are two different approaches
with respect to this issue: French and Anglo-
American.

French approach was established in re-
lation to two American ships “Sally” and
“Newton”, where the fight between the crew
members took place. French court estab-
lished that, in case of commitment of crime
in a port on the board of a ship, if it only
violates internal regulations of a ship and
refers to the ship and a crew, local authori-
ties shall not interfere, unless it has direct
affect on the good order and security of the
port and if request on assistance is received
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from the ship. In relation to American Ship
“Tempset” particular amendment has been
made into this rule, when in Havre Port the
assistant to the captain has killed one of the
crew members and wounded another one.
In this case the Court exercised the jurisdic-
tion, since the incident has disturbed the
peace.®

Anglo-American approach implies that in
case of nonexistence of relevant agreement,
each State shall exercise its jurisdiction over
its internal waters. English courts, in the inter-
nal waters of Great Britain declare complete
jurisdiction over the crew of ships of foreign
States. In “Regina v. Cunningham” case three
American sailors were punished for assault on
other sailor on a board of a ship, which was
anchoring nearby the coasts of England — be-
cause the crime was committed on the territo-
ry of England.’

The assertion of the fact that the merchant
ship shall be considered as a “sailing” territo-
ry of flag State was resulting in conflict be-
tween jurisdictions. However, this postulate is
unreasonable especially, in so called “open
registers” era. Even in 1923 (this idea) was
refused by the Supreme Court of the USA in
Cunard S.S. Co. v. Mellon case. Statement
sometimes made that a merchant ship is a part
of the territory of the country whose flag she
flies. But this, as has been aptly observed, is a
figure of speech, a metaphor, is mainly appli-
cable to ships on the high seas, where there
is no territorial sovereign, and as respects
ships in foreign territorial waters, it has little
application beyond what is affirmatively or tac-
itly permitted by the local sovereign.*®

However, the abovementioned does not
mean that jurisdiction of a flag State is comp-
letely terminated, when the ship is in the in-
ternal waters of a foreign State. In this case
so called “parallel jurisdictions” may be oper-
ating. For example, the Court of the United
States in Benz v. Compania Naviera Hidalgo,
S.A. case established that, on dispute between
a foreign employer and a foreign crew the law
of the USA shall not be extended in the inter-
nal waters of the latter in case when the only
American connection was that the ship was in
transit passage in the United States port.?®
Though, when the ship is staying in the USA
waters for a certain period, it is loading and/
or unloading in the ports of the USA, the claim-
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ant is the Citizen of the USA, the legislation of
the USA shall definitely extend over the ship.?

In case of agrave crime, only the fact that
a ship is standing in the port is a sufficient
ground for exercising the jurisdiction. This
approach has been noted in “Wildenhus”
case, when a crew member of the Belgium ship
killed another member while the ship was
standing in one of the ports of the USA.%

In accordance to the legislation of Geor-
gia if the crime is committed on the territory of
Georgia (including the internal waters) the
criminal jurisdiction of Georgia shall be ap-
plied.2 However in the bilateral agreements it
is noted that of the criminal law jurisdiction of
Georgia extends over the ships of foreign
States in the ports of Georgia if: the results of
the crime extends on the territory of Georgia,
the security of the country in under the risk,
the crime is committed by the citizen of Geor-
gia or against him/her, or it is connected to
the illegal traffic of narcotics drugs. Georgia
has concluded such bilateral agreements with
Greece, Ukraine, Azerbaijan, Russia, Cyprus,
Turkey, etc.z

As it is obvious from the aforementioned
examples, the States do not interfere in inter-
nal regulation of the ship, in labour and civil
disputes between the crew members.

In a viewpoint of exercising jurisdiction, in
passed decades the issues of environment
protection acquired paramount importance. If
we take into consideration that the coastal
area — the most productive area of the sea —
is mostly infringed by the harmful influence on
the marine environment,? it does not aston-
ish that upon the exercise of the jurisdiction
by the States, the most importance is given to
the issues of protection of environment.

Problem regarding the protection of ma-
rine environment especially gained its impor-
tance from 60"-70™" of XX century. In this re-
spect in parallel with the increase of obliga-
tion of a flag State the right of a coastal State
to control the marine environment under its
jurisdiction, and exercise not only legislative,
but executive jurisdiction, which is very impor-
tant, is also increasing.

Although, there are numbers of sources,®
in the sphere of the present research only
marine pollution from the ships is envisaged.
Part XII of the Convention is devoted to the
protection of environment.2®
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Following to the Convention, the States
are entitled to establish particular require-
ments for the prevention, reduction or control
of the pollution of the marine environment as
a condition for the entry of foreign vessels into
their ports.?”

Jurisdiction of a coastal State includes the
right to refuse the entry of foreign vessels into
its ports. However, in sucha case problematic
is the issue of the ships being under distress.
To what extent the coastal States are entitled
to refuse them? In previous years the most
important case was Prestige case, when the
Government of Spain refused the ship to en-
ter into port, including for ecological safety
reasons, and afterwards the ship sank in the
EEZ of Spain and polluted coast of Spain as
well as coasts of Portugal and France. Irre-
spective of the serious incident, direct answer
on this question still does not exist. Further-
more practice and legislation of the States in-
clines to the fact that, if the crew is rescued, a
port State may have a good argument to refuse
the entry of such vessel into the port.?®

If ship pollutes the maritime zones of a
coastal State, executive jurisdiction may be
exercised against her in case of entry into its
port.?°

In this case there is an essential condition
that a vessel has entered voluntarily into a
port. In such a case the coastal State may com-
pletely undertake its legislation against the
vessel.?® Therefore, the vessel which is forc-
edly entered into a port does not fall under
the mentioned provision. In this case the same
guestion may arise, whether the entry of a
vessel under the distress is considered vol-
untarily or not? The Convention itself does not
define either the term “under distress” nor
conditions of force majeure.

On the other hand Article 221 of the Con-
vention entitles a coastal State to take mea-
sures in order to avoid marine pollution fol-
lowing upon a casualty. So, one can assume
that in specific case the coastal States may
apply this Article.

Contrary to vessels entered into the ports,
the Convention does not provide for exercise
of executive jurisdiction over the vessels in the
internal waters. However, if we take into con-
sideration the quality of sovereignty of a coast-
al State in its internal waters, lack of such clar-
ification is not essential.

TERRITORIAL SEA

The Convention recognises that, sover-
eignty of a coastal State extends to the air space
over the territorial sea as well as to its bed and
subsoil.3* However, after detailed study of Arti-
cles of the Convention, it becomes clear that
there is a difference between the exercising sov-
ereignty over the territorial sea and the air
space. In particular, right to an innocent pas-
sage in the territorial sea is implied, which sig-
nificantly limits the jurisdiction of a coastal State.
Namely the sovereignty of a coastal State does
not extend over the vessels, staying at its terri-
torial sea with innocent passage regime.

For the first time on ligislative level the Con-
vention established the breadth of a territorial
sea up to a limit not exceeding 12 nautical miles.*

As regards to innocent passage — it enti-
tles any ship of a coastal or non-coastal State
whether merchant or military, to have an op-
portunity of expeditious navigation regardless
of the breadth of territorial sea and type of sov-
ereignty exercised by a coastal State over it.®
Furthermore, according to the Convention in-
nocent passage includes not only active pas-
sage, but stopping and anchoring, in so far
as it is caused by ordinary navigation or force
majeure conditions or for the purpose of res-
cuing the life of persons or vessels at sea.*

Coastal State shall not hamper the inno-
cent passage except in accordance with the
Convention.*® However, in its territorial sea a
coastal State is entitled to prevent the pas-
sage of ship, which is not innocent or suspend
it if such suspension is essential for security
purposes.®

According to Article 19, paragraph 1 of the
Convention “passage is innocent so long as it
is not prejudicial to the peace, good order or
security of the coastal State”.

The Convention provides for a detailed list
when the passage is not considered to be in-
cessant and consequently, coastal State be-
comes entitled to extend its jurisdiction over
the relevant ship. In particular, passage shall
be considered to be prejudicial to the peace
and security of the coastal State if it engages
in any of the following activities:

1. Any threat or use of force against the sov-
ereignty, territorial integrity or political in-
dependence of Georgia, or in any other
manner in violation of the principles and
norms of international law;
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2. Military manures or study by exercising
weapons of any kind;

3. Activity aimed at collecting information to
the prejudice of the defence or security of
Georgia;

. Act of propaganda aimed at affecting the
defence or security interests of Georgia;
5. The launching or taking on board of any

aircraft;

6. The launching or taking on board of any
military device;

. The loading or unloading of any commodity
and currency or person contrary to the
customs, fiscal, immigration or sanitary laws
and regulations;

8. Wilful and serious pollution of marine envi-

ronment;

9. Fishing;

10. The carrying out of scientific-research,
survey or hydrographic activities;

11. Act aimed at interfering with any systems
of communication and electronic systems
or other facilities or installations;

12. Any other activity not having a direct bear-
ing on innocent passage.®
However, the right of innocent passage

does not restrict the jurisdiction of coastal

States over such ships. In particular, the coast-

al State is entitled to adopt laws and establish

regulations on navigation and navigational
aids, as well as cables, living resources of the
sea, fishing and other issues.® Throughout
the innocent passage, all ships are obliged to
perform and observe laws and regulations of

a coastal State. But, the costal State shall not

establish discriminative rules with respect to

the flag or type of a ship.**

Following to the Convention, in exception-
al cases the coastal State may suspend the
rights of innocent passage in specified areas
of its territorial sea for the purposes of securi-
ty protection of its country, or during the mili-
tary exercises. But, such suspension shall be
done on non-discriminative basis and take
effect only after having been duly published.*

Provisions of part Xl of the Convention en-
title the costal State to exercise executive juris-
diction over the ship violating the regulations
on the protection of maritime environment.*
The costal state is not entitled to prevent pas-
sage unless a ship is polluting its territorial sea
“wilfully and seriously”. Though, there is no any
common criterion on the “serious” pollution and
it depends on particular features of a coasts

i
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and legislation of the coastal State, since the
later is entitled to adopt laws for the ships in
the regime of innocent passage, regarding the
environmental protection. Although, in accor-
dance with the same Convention, the coastal
State whilst exercising its legislative jurisdiction
is not entitled to adopt laws, which in fact re-
stricts the right to an innocent passage.* For
the purposes of ensuring environmental pro-
tection, following to Article 22 of the Conven-
tion, the coastal State is entitled to establish
sea lines and corridors for vessels ships, which
shall be applied by the latter during the inno-
cent passage.

As regards to executive jurisdiction of
coastal State, in accordance with paragraph
2 of Article 220 of the Convention, a State is
entitled to inspect or detain the ship, where
the evidence warrants that while it was stay-
ing in its territorial sea has violated the laws
of the State, regarding prevention, reduction
and control of marine environment pollution
from the vessels adopted on the basis of in-
ternational law. However, the abovementioned
regulation shall be applied to vessels in of in-
nocent passage, without prejudice to Articles 24
and 27.

As it was stated above, in accordance with
Article 24, in the process of exercising legis-
lative jurisdiction, the coastal State shall not
hamper the right of innocent passage. Article
27 provides for the terms of exercising crimi-
nal jurisdiction on the territorial sea that will
be discussed below in more details.

During the innocent passage, regulations
adopted by the coastal State on introduction
of permit system for innocent passage of ves-
sel may be considered as an expression of
State sovereignty. Especially it refers to war-
ships and nuclear-powered ships.*

Regarding to the criminal jurisdiction over
the territorial sea, Article 26 of the Conven-
tion grants the State with the right to exercise
it only in three cases.

Firss case concerns the commitment of a
crime on a board of a ship in innocent pas-
sage, if:

1. The consequences of the crime extend to
the coastal State;

2. The crime is of a kind to disturb the peace
of the coastal State and/or the good order
in its territorial sea;

3. The assistance of the local authorities has
been requested by the captain of the ship
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or by a diplomatic agent or consular offic-

er of the flag State; and
4. Such measures are necessary for the sup-

pression of illicit traffic in narcotic drugs
or psychotropic substances.

The second case refers to the situation
when the ship enters into the territorial sea
from internal waters where it has committed a
crime. In this case the coastal State is entitled
to take any measure against such vessel, i.e.
its jurisdiction is not limited. It comes from the
unlimited criminal jurisdiction of the coastal
State in its internal waters.

The third case refers to ships, which have
committed a crime before entering the territo-
rial water from the high seas. In this case the
criminal jurisdiction of the coastal State does
not extend except as provided in part XIl of
the Convention. the abovementioned regula-
tion is based on the fundamental principle of
the Law of the Sea stating that only flag State
jurisdiction is extended over the ship in the
high sea.*

Under paragraph 2 of Article 220 of the
Convention, the coastal State is entitled to in-
spect or/and detain the vessel not only in case
of violation of its legislation on environmental
protection, but in cases of violation of inter-
national regulations and standards as well. Fi-
nally in accordance with paragraph 2 of Arti-
cle 25, the coastal State has the right to take
necessary steps to prevent breach of regula-
tions on the entry into ports. Certainly, such
steps may be undertaken in the territorial sea.

The example of Norway as one of the tra-
ditional developed maritime State is interest-
ing whilst discussing the issue of executive
jurisdiction of the coastal State in the territori-
al sea. According to its legislation vessel may
be detained for violation of local laws and reg-
ulations in the territorial sea, among them,
concerning manning and construction.** How-
ever, Article 22 of the Convention forbids the
coastal State to adopt law on manning and
construction of vessels in innocent passage
in a territorial sea.

In accordance with section 89 of the Code
of the USA on the Protection of Coast, the
coast guard personnel are entitled to exercise
examination, inspection, investigation, deten-
tion and arrest of vessels under the jurisdic-
tion of the United State in order to execute the
laws of the United States.*® Furthermore, for
exercising activities aimed at avoiding contra-

band outside from the coast, it is necessary
for the coast guard of the USA to have juris-
diction over the vessels as well as over the
actions there in.*’ If the officials of the coast
guard of the USA discover the violations on
USA vessel or on a vessel under the jurisdic-
tion of the USA, they are entitled to take the
vessel into the port, arrest and/or fine respon-
sible persons and confiscate the vessel itself
and/or impose a fine on it.*®

HOT PURSUIT

One of the guarantees to exercise the
executive jurisdiction by the coastal State, over
the internal waters and the territorial sea, is
the right of hot pursuit, which is granted under
the Convention. In accordance with Article 111
of the Convention, hot pursuit may be under-
taken when a foreign ship or her boats are
within the internal waters, the territorial sea,
the contiguous zone, the archipelagic waters
of the pursuing State. The right of a hot pur-
suit is one of the oldest norms of the custom-
ary law of the sea. In cases such as ‘The I'm
Alone’ case (1935)* the customary law recog-
nised the right of the coastal State to entitle
its warships to exercise pursuit of a foreign
ship, if she has violated the law of the coastal
State in its internal waters or the territorial sea,
and to detain such a ship on the high sea. In
Behring Sea Fur Seal arbitration it was estab-
lished that, hot pursuit shall be immediate ...
and shall be in the frames of control.>°

Article 111 of the Convention reflecting the
customary law rule, stipulates that hot pursuit
may be undertaken when the competent au-
thorities of the coastal State have a good rea-
son to believe that the ship has violated the
laws and regulations of that State. However,
the Convention does not provide for any dif-
ference in relation to the quality of a violated
law.

However, it is strictly determined from which
zone and for what violation the pursuit may
be commenced. For example, it is prohibited
to commence the pursuit outside the contigu-
ous zone, against a ship which did not observe
the sanitary regulations in the territorial sea.

Together with the hot pursuit, the doctrine
of constructive presence operates. In other
words, it is not necessary the regulations to
be violated directly by the ship in internal wa-
ters and/or territorial sea, but involvement of
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its boat or crew members in illegal activities in
this zones is a good reason for the coastal
State to exercise the hot pursuit.

In ‘the Araunah’ case the British Govern-
ment noted that, although, the Canadian fish-
ing vessel was not in the territorial sea and
was not participating in illegal fishing, its de-
tention was justified because its sailors en-
tered in the territorial sea of Russia by the
boats and were fishing.**

A Persuing ship may take any necessary
and reasonable measure to detain the guilty
ship. However, each country establishes its
own regulations regarding the procedure of
detention of a guilty ship and person within
the scopes of its jurisdiction.5? On the other
hand the compensation for any damage
caused as a result of illegal pursuit or illegal
use of force is established.>?

Some authors deem that, the right of hot
pursuit is a privilege®* which is granted to the
coastal State in case of violation of double
obligations by the offender ship. First, when
ship violates the local laws, and the second
when it refuses to surrender to local compe-
tent authorities.®

While it is hot pursuit and it continues on
the high sea the issue of its conclusion does
not depend on time and place. But if there is
no special entitling agreement, the pursuit
shall end when the pursued ship crosses the
outer boarder of the territorial sea of any State
other then the persuing State.%®

Article 111.3 of the Convention strictly
determines that the hot pursuit ceases and
not temporarily terminates when the ship pur-
sued enters the territorial sea of any other
State. In other words perusing ship shall not
have a right to wait when the pursued ship
leaves the territorial sea.’

Pursuit may be exercised only by a war-
ship or an aircraft or a specially authorized
ship for these purposes (ships of coast
guards). Location of the pursued vessel for
the moment of commencement of pursuit is

JOURNAL OF INTERNATIONAL LAW, N1, 2008

less important, as it is not necessary for it to
be in the territorial sea or the contiguous zone
for the moment of commencement of pursuit.

CONCLUSION

The Convention managed to establish
more or less acceptable, universal regime for
everyone, when the territorial sovereignty of
coastal State on the one hand, and freedom
of navigation on the other hand are balanced.
As it is noted in the commentary of the USA, it
establishes the balance between the coastal
and maritime interests with respect to all mar-
itime zones.®®

First of all this balance has ensured pop-
ularity of the Convention both in developed
and developing States. This once again is
proved in the address of the US President to
the Senate, where it is noted that, The United
State has a basic and long term national in-
terest in the oceans and gradually came to
the opinion that complete protection of this
interests can be best achieved by universally
recognized international frame agreement,
which manages the application of the seas.%®

The convention has introduced new Arti-
cles that have significantly extended the juris-
diction of the coastal State not only in the in-
ternal waters and the territorial seas, but also
in other maritime zones. In particular, the norms
relating to the protection of maritime environ-
ment is implied. Traditional scope of jurisdic-
tion of the coastal State, mainly limited with
criminal law jurisdiction, has been significant-
ly extended with the jurisdiction of environmen-
tal protection. Moreover, it may be easily said
that exactly this area is the most unified and
effective among all jurisdictions exercised by
the coastal States.

And finally the Convention not only grants
the coastal States the jurisdiction over the
maritime zones, but gives an opportunity to
actually execute this jurisdiction, in particular
by granting the right of hot pursuit.
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ELENE SICHINAVA

“A REASONABLE TIME” REQUIREMENT
(ACCORDING TO THE EUROPEAN CONVENTION OF HUMAN RIGHTS)

INTRODUCTION

According to the Article 6 of the European
Convention for the Protection of Human Rights
and Fundamental Freedoms consideration of
a case “by an independent and impartial tri-
bunal established by law” is not yet enough a
guarantee. In order to provide a fair trial, one
more condition shall be observed: the procee-
dings shall take place “within a reasonable time”.

The problem of the lengthy proceedings
is a pressing issue for numerous European
States. This is also evidently based on the fact
that the vast part of the judgments of the Eu-
ropean Court of Human Rights actually refers
to the violations of “a reasonable time”.

The issue is especially insistent in Geor-
gia. Violating the procedural terms by the gen-
eral courts of Georgia, especially by the civil
chamber, and disregarding the Conventional
requirement of “a reasonable time” has turned
to be the established practice.

The web-site of the Supreme Court of
Georgia® which is accessible to public, provides
the information about the cases considered
by our courts. Unfortunately, any of the cases
could be used to prove the state of affairs
mentioned above.

Why is it impossible to realize the right to
a fair trail without “a reasonable time” guar-
antee impossible and why was its inclusion
made necessary into the Convention?

“The observance of the requirement of a
reasonable time, first of all, falls within the
person’s interests, as well as within the inter-
ests of due administration of justice”.2

“The purpose of a reasonable time guar-
antee in criminal as well as other types of cas-
es is the protection of all the parties to a case
from protracted proceedings”.®

In a criminal case, a person, awaiting the
verdict is maintained in a hazy situation for a

long time, is subjected to a strong pressure.
In many cases a person feels more comfort-
able after delivering even a tough verdict, than
he is in anticipation of a verdict.* At the same
time, “in such a case it is also to be taken into
account that having a status of an accused
influences person’s reputation”.®

In civil cases as well, for each of the par-
ties to a case it is essentially important to have
a timely adjudication. Frequently the decision
over a case is delivered so belatedly that it
can no more have an impact at the outcome
of the dispute.

Apart from this, administration of swift and
efficient proceedings constitutes a public in-
terest. A State must undertake all the measures
for not having proceedings over a case for a
long time in order to save the State resources.

Finally, “this guarantee underlines the im-
portance of administration of justice without a
delay which threatens its efficiency and cred-
ibility”.5

The European Convention for the Protec-
tion of Human Rights and Fundamental Free-
doms, being ratified by Georgia on 20 May,
1999, became a part of our legislation.” Even
more, Georgia undertook an obligation to
make the entire Georgian legislation and prac-
tice in line with the Convention requirements.?

It is important for us therefore to be sen-
tient of the definition of this requirement as
provided by the European Court of Human
Rights. According to its practice, where is the
dividing line for a reasonable time in the pro-
ceedings? What factors provide for protract-
ing the proceedings? What measures shall be
undertaken by a State to overcome this prob-
lem?

Each of these issues will be considered
below.
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THE BEGINNING AND THE END OF THE
TIME TO BE TAKEN INTO CONSIDERATION

According to the Article 28 of the Vienna
Convention on the Law of Treaties, “unless a
different intention appears from the treaty or
is otherwise established, its provisions do not
bound a party in relation to any act or fact
which took place or any situation which ceased
to exist before the date of the entry into force
of the treaty with respect to that party”.®

The foregone principle also extends to the
European Convention for the Protection of
Human Rights and Fundamental Freedoms.
The Strasbourg Court has mentioned in a num-
ber of cases dealing with the length of the pro-
ceedings that the Convention does not have
a retroactive effect.

In the case Silva Pontes v. Portugal the
Court concluded, that the period to be taken
into consideration for the purpose of the Arti-
cle 6(1) did not begin to run when the appli-
cant first brought the civil action before the
relevant court requesting compensation for the
damage of the health on 20 December 1977,
but only on 9 November 1978, when the Con-
vention entered into force with regard to Por-
tugal.®

At the same time, “the judgment of the
Court, on whether or not the proceedings have
taken place with the respective speed, after
the Convention entered into force, will be in-
fluenced by the very fact that the case is be-
ing considered for a long time already”.** This
connotates that to a certain degree the time
lapsed before the ratification of the Conven-
tion is also taken into consideration.

After the establishing the date of the en-
try into force of the Convention with regard to
a particular State, the Court considers the
beginning and the end of the time to be taken
into consideration.

“in criminal matters, the “reasonable time”
referred to in Article 6(1) begins to run as soon
as a person is charged”.*?

“... Charge”, for the purposes of Article
6(1), may in general be defined as "the offi-
cial notification given to an individual by the
competent authority of an allegation that he
has committed a criminal offence”.*®

“A person may be charged at the time of
arrest or when preliminary proceedings are
opened”.**

116

JOURNAL OF INTERNATIONAL LAW, N1, 2008

In the case Wemhoff v. FRG the Court
found, that the beginning of the period to be
taken into consideration must run from 9 No-
vember 1961, the date on which the first
charges were levelled against Wemhoff and
his arrest was ordered. It was on that date that
his right to a hearing within a reasonable time
came into being so that the criminal charges
could be determined. The indictment was how-
ever filed only over two years after the pre-
trial investigation was completed.*®

Deriving from this, in a criminal case the
starting date for determining the time to be
taken into consideration shall be the date,
when a person for the first time was officially
notified via official sources about the com-
mencement by the duly authorized state bod-
ies of certain procedures in his respect. As a
rule, this is the time when a person is charged.
There are also instances when the commence-
ment of the criminal prosecution, recognition
of a person as suspect, detention or other
procedural action precedes charging. In such
a case any date, which preceded the others,
and when the applicant learned for the first
time that a doubt had emerged in his respect
shall be considered as the commencement of
the term.

In civil cases this issue is solved in the fol-
lowing manner: if the applicant was a plaintiff,
the calculation of the term shall start from fil-
ing a suit. In cases where the applicant was a
respondent, the time of handing over the court
notification on appearance in court shall be
considered as a starting point for this term.

In the case Guincho v. Portugal the Court
found that the starting point of the relevant
period, reasonableness of which should have
been assessed, was the date proceedings
were instituted before the Court requesting
compensation for health damages.®

In the case Vernillo v. France the Court
found that the period to be considered began
when the applicants were summoned before
the tribunal.’

The case Beaumartin v. France is espe-
cially interesting, as the application was filed
in the Paris Administrative Court. It appeared
that the dispute fell outside that court’s juris-
diction and forwarded the application and the
file to the Conseil d’Etat. The European Court
regarded that the calculation of a reasonable
time should have been commenced from the
moment when the applicant first filed the case,



even if to the court which did not have juris-
diction over it.*

The court management shall be organized
in such a way to avoid the protraction of pro-
ceedings even in cases of such errors. The
fact that the person is not duly notified on us-
ing the procedural rights shall not turn to be
the ground for violating his/her right to swift
proceedings.

In civil and administrative cases the “ rea-
sonable time” referred to in Article 6(1) nor-
mally begins to run from the moment the ac-
tion was instituted before the “tribunal”; how-
ever in certain circumstances the time may
begin to run earlier .*° “Such instances often
take place when the applicant is obliged to
exhaust the preliminary remedies in the form
of applying to the administrative bodies be-
fore applying to court”. 2

In the case Vallee v. France the Court
found that the period to be taken into consid-
eration began when the applicant lodged his
preliminary claim for compensation with the
Minister for Solidarity, Health and Social Pro-
tection.®

“In criminal, as well as civil cases the pe-
riod to be taken into consideration lasts until
the final determination of the case; and there-
fore includes appeal and cassation proceed-
ings”.22

“Time period to be taken into consideration
includes the entire proceeding. In the criminal
case it finishes when the charges brought
against a person are decided and he/she is
proved guilty or not guilty by the final decision
of the court; or it will finish at the moment the
criminal prosecution is dismissed”.?

In the case H v. France the Court found,
that the time for the purposes of Article 6(1)
ended when the applicant was notified of the
judgment given by the supreme administra-
tive court.?*

It is apt to mention here that the final de-
cision made on any given case is not always
the decision of the court of cassation. Often
times the proceedings are finalized at an ear-
lier stage:

In the case Milasi v. Italy the Court found
that the period to be taken into account for
the purposes of Article 6(1) ended on 7 March
1983, when the Reggio Calabria District Court
gave judgment.®

“When the charged person is found not
guilty and the prosecutor does not appeal the
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decision, a reasonable time guarantee con-
tinues being in force until the time established
for appeal lapses and up to this moment the
State is responsible for the length of the pro-
ceedings”.?

Respectively, when the particular legal
proceedings do not involve all the procedural
stages envisaged by the legislation, the end
of the period to be taken into consideration
shall be the time, when the decision, which was
final on the given case, entered into force.

“If the proceedings still endure in the do-
mestic instances by the time when the Stras-
bourg Court considers an application, the pe-
riod of a reasonable time continues before
delivering a decision by the latter”.?’

One of the important issues, which has not
once become a subject of deliberation for the
European Court, is the period of proceedings
before a constitutional court:

In the case Bock v. FRG the Court found
that “as a review of its case-law demonstrates,
there are circumstances in which proceedings
before the Constitutional Court of a State must
be taken into the reckoning in determining the
relevant period. It has to be considered wheth-
er the Constitutional Court's decision was ca-
pable of affecting the outcome of the case
which has been litigated before the ordinary
courts. The question whether Article 6(1) is
applicable to constitutional complaint proceed-
ings must accordingly be treated on the mer-
its of each case, in the light of all the circum-
stances”.?®

When considering the terms of the pro-
ceedings one more time period is arguable:

In the case Girolami v. Italy the Court con-
cluded, that in the cases in which the appli-
cant escapes the jurisdiction of the court or is
in hiding, the period for which the applicant
was on the run, should be excluded from the
calculation. However, there is an exception
from the rule in cases when the charged per-
son had “a reasonable doubt” to believe that
he would not get a fair trial and had a reason
to think so”. 2°

The Court also concluded that “the rea-
sonableness of the length of proceedings must
be assessed in the light of the particular cir-
cumstances of the case and having regard to
the criteria laid down in the court’'s case-law,
in particular the complexity of the case and
the conduct of the applicant and of the au-
thorities concerned”.*®
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Each of the factors shall be considered
separately and their cumulative effect shall be
assessed therein afterwards.

1. THE COMPLEXITY OF A CASE

“In criminal, as well as civil cases, in order
not to establish a violation, a State shall prove
that the length of proceedings was precondi-
tioned by the complexity of the case”.®!

Even more, “the Court considers the com-
plexity of the case before assessing the con-
duct of the State bodies or of an applicant”.*

When assessing the complexity of the
case the factors such as the aspects of the
law, as well as volume of evidence, a number
of the charges or the accused, the necessity
of acquiring the expert opinions, receiving the
witness statements from abroad, unification of
the cases in one proceeding, are taken into
consideration”.®?

As mentioned already, one of the most
important factors taken into consideration by
the Court when assessing the complexity of
the case is a number of the participants of the
proceedings.

For example, in the case Union Almentar-
ia Sanders S.A. v. Spain the Government sub-
mitted that the case was fairly complex, as
there were several defendants, against whom
different claims were being made. The Euro-
pean Court underlined that only one of the
defendants appeared before the Court of First
Instance and none of them before the Court
of Appeal which simplified the task of those
courts”.3

In the case Angelucci v. Italy the court con-
cluded that the case was undoubtedly of some
complexity owing to the number of accused”.*®

A State can cite the complexity of a case
as a justification only in extremely exceptional
situations, when such circumstances are re-
vealed that are unusual for the court practice
and its prediction in advance is impossible.

A number of plaintiffs and accused may
be high in many instances and the court shall
be therefore accordingly prepared for that.
One of the easiest ways out of the situation is
separation of proceedings or consideration of
a case by several judges. Citing the problem
which is subjected to regulation can not be
considered as a justification.

Along with studying legal issues and fac-
tual circumstances of the case, the European
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Court pays due attention to the procedural
matters. The number and the duration of the
employed procedural actions and measures
undertaken do indeed determine the complex-
ity of the case.

In this respect the case of Foti and others
v. ltaly is of a particular interest. In its submis-
sion the Government asserted that the pre-
liminary investigation involved a large number
of measures. The Court noted that the offenc-
es of which the applicants were accused can
in themselves scarcely be described as com-
plex. As offences committed in public and es-
tablished on the spot, they should not have
given rise to a difficult process of preliminary
investigation. Furthermore, except in the sec-
ond Foti case, they were dealt with at one ju-
risdictional level alone. The applicants’ cases
were thus not especially complex”.®

One of the interesting cases of the com-
plex cases is parallel proceedings in both —
civil and criminal cases:

In the case Gunter v. Turkey the Respon-
dent Government submitted that the appli-
cant's case was a complicated inheritance dis-
pute. There were two proceedings pending at
the same time. The case could not have been
essentially considered until the case concern-
ing the certificate of inheritance was not fina-
lised. The Court observed that the proceed-
ings were not complex.®”

In the case Boddaert v. Belgium the Stras-
bourg Court did not consider the term of six
years and three month unreasonable, as the
complex circumstances related with the mur-
der and a parallel investigation of two cases
were involved.®

Conducting the parallel proceedings is the
factor, which can be justly referred to by a state
when claiming the complexity of the case.

The instances of maintaining by a Gov-
ernment of complexity of the proceedings due
to the fact that there was a need of the expert
evidence are frequent.

In the case Vernillo v. France the Respon-
dent Government was alleging that the case
was complex. One of the reasons for that was
the need to seek an expert opinion. The Court
did not agree with the position.3®

In the case Nowicky v. Austria the appli-
cant was requesting the issuing of a licence
to produce the medicament. The Government
argued that the proceedings were complex
namely in that their very nature necessitated



the taking of several expert opinions and sci-
entific research. Furthermore, in the course
of the proceedings at issue the applicant al-
tered his request for authorisation of the me-
dicament at issue several times, which made
it necessary to conduct further research. The
Court considered that, due to the above men-
tioned reasons, the case was of considerable
complexity. Despite this, the Court held that
there has been a violation of Article 6(1).°

In the vast majority of cases there is an is-
sue emerging which requires the expert opin-
ion. Therefore, if all the cases of this kind are
considered complex and this is referred to by a
State, as a justifying circumstance, this will con-
tribute to establishing erroneous practice.

The requirements towards the state insti-
tutions shall be especially strict when the prob-
lem was known to a State beforehand and it
had time for preparation.

In the case Vallee v. France in which the
applicant claimed compensation from the Min-
istry for Solidarity, Health and Social Protec-
tion did not agree with the submission of the
Government that the case was complex, de-
spite the fact that paying the compensation
was related with certain intricacy. According
to the Court’s position, “such problems had
been foreseeable and therefore a solution
could probably have been found earlier”.#

In order to justify their position in some
cases the states refer to the circumstances
such as the non-appearance of the partici-
pants of the proceedings in court, which ac-
cording to their explanations, is the reason for
making the case complex.

In the case Konig v. Germany the Court
noted that “the Government could not prove
that the case contained the factual or the le-
gal complexity. However, it is true that the 4th
Chamber of the Administrative Court encoun-
tered great difficulties in tracing witnesses
several of whom had in the meantime changed
name or address”.*?

In the case Guincho v. Portugal the Gov-
ernment was claiming that the case was com-
plex due to the failure of witnesses and law-
yers to appear in the court. The Court did not
agree with the latter view: the circumstances
adverted to by the Government did not com-
plicate the conduct of the proceedings in a
manner unusual for such litigation.*

We regard the arguments such as the
courts may be unsuccessful in cases the wit-
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nesses do not appear in a court is not suffi-
cient for considering the case as a whole to
be complex. Some other components shall
also be present therein.

It is also interesting to consider how the
acts of the charged person may resemble on
the complexity of the case:

In the case Ferrantelli and Santangelo v.
Italy the Government conceded that the total
duration of the proceedings might at first sight
appear excessive, but justified it among oth-
ers on the basis of the undeniably complex
nature of the investigation because of the
statements and confessions made and then
retracted by the accused. According to the
applicant’s position, the change of the testi-
mony of the accused could not have been
considered as the circumstance complicating
the case, due to the fact that the accused is
not obliged to cooperate with the investiga-
tion. The Court in fact agreed with the Gov-
ernment’s submission that the case was un-
doubtedly complex, but not due to these cir-
cumstances. The Court has not taken this ar-
gument into consideration.*

In the case Zmalinski v. Poland the Gov-
ernment were of the view that the case had
been complex. According to the applicant mod-
ifications of his claims had not complicated it.
The Court considers that, even though the
case was of some complexity, it cannot be said
that this in itself justified the entire length of
the proceedings.*

We consider that a charged person is not
obliged to cooperate with the investigation. As
regards the plaintiff, the latter employs the pro-
cedural rights when broadening or specifying the
claim. This is not out of the ordinary for court
practice. Correspondingly, referring to these fac-
tors, as justifying circumstances, shall be em-
ployed by a State only in extremely exceptional
circumstances, when this involves unpredictable
and substantial complications.

2. CONDUCT OF AN APPLICANT

“State is only responsible for the violations
which can be attributable to it. If the parties
during the proceedings or the accused in a
criminal case caused or contributed to pro-
traction of the proceedings, this time-period
shall not be taken into consideration”.*

For instance, in the case Proszac v. Po-
land the Court noted that the applicant con-
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tributed decisively to slowing down the pro-
ceedings via groundlessly challenging the re-
porting judge on three occasions, as well as
her failures to attend the hearings, and her
refusal to attend for the ... psychiatric exami-
nation. Therefore, no violation of Article 6(1)
was found.*’

It is apt to mention that a State is not re-
sponsible for the protracted proceedings which
were caused due to the applicant even in
those cases, when the latter acts within the
framework of the law.

For instance, in the case Kemmache v.
France the Government argued that the ap-
plicant contributed to prolonged proceedings
due to the seeking the adjournment of the pro-
ceedings. The applicant clarified, that he was
incapable to attend the hearing due to the
psychiatric conditions. The European Court
found, that a State can not be held responsi-
ble for the protracted proceedings, if that was
caused by the applicant.*®

The Strasbourg Court considers and as-
sesses each stage of the legal proceedings
separately. Respectively, a Government is re-
quired to submit detailed clarifications in res-
pect with each of the stages of the proceedings.

In particular, in the case Beaumartin v.
France the Court concluded that the appli-
cants prolonged the proceedings by errone-
ously bringing proceedings in the Court which
had no jurisdiction over the case. They also
contributed to the length of the proceedings
by not filing their pleadings until four months
after lodging their appeal. The applicants were
responsible for a certain period of time (9
months), however for the rest of the time no
explanations have been forthcoming from the
Government (the respondent ministry waited
twenty months after the commencement of
proceedings before filing pleadings and the
court dealing with the case took over five
years to hold its first hearing). Respectively,
the Court did not regard as “reasonable” in
this instance a lapse of time of eight years and
four months and therefore found that there
has been a violation of Article 6 para 1. *

A state can refer to the actions of the ap-
plicant in order to justify its own position; how-
ever this way the state will avoid responsibility
only on the time period which was protracted
due to the acts of the applicant and not with
regard to the entire proceedings.
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The analysis of the case law of the Euro-
pean Court of Human Rights proves that dif-
ferent standards are established for assess-
ing the acts of an applicant in civil and crimi-
nal cases.

The requirements with regard to state are
to a large extent stricter in respect with the
criminal cases than with respect of consider-
ing civil cases. This can be explained with the
fact that expeditious and efficient proceedings
in civil cases depends on the initiative and
determination of the parties to a case. Respec-
tively, the responsibility is to a large extent
shared by the parties to a case.

In the case Ciricosta and Viola v. Italy the
Government submitted that the length of the
proceedings was entirely attributable to the
applicants. In Italy it was “essentially for the
parties to take the initiative with regard to the
progress of civil proceedings” (principio dis-
positivo). The European Court shared the view
of the Government and added that the “prin-
cipio dispositivo” does not dispense the courts
from ensuring compliance with the require-
ments of “a reasonable time*.*°

In civil, as well as in criminal cases, the
courts shall ensure meeting procedural obli-
gations by the parties through general coor-
dination. The appropriate legislation shall be
giving to the courts the possibility of exercis-
ing the reasonable control over the parties to
a case. Swift legal proceedings do not fall only
within the interest of the parties to a case. A
state shall itself be interested in considering
each case in a short term, in order to, on the
one hand, avoid the backlogging the courts
and on the other side to save the state re-
sources. Therefore, a state shall not wait for
the initiatives of parties, but shall establish
such a flexible system which would ensure that
the case is not being continued for long.

One of the problematic issues, which sur-
faces in civil cases when assessing the acts
of the applicant, is the actions of the other
party. May state be responsible for that? In
this respect the following cases are interest-
ing to consider:

In the case Vernillo v. France the European
Court established that both parties contributed
to protracting the case proceedings, which was
expressed in the following: the Torzuolis, the
plaintiffs, took four and a half months to reply in
the tribunal de grande instance; they filed their
second set of appeal pleadings three and a half



months after the first set; and during the appeal
on points of law they took four and a half months
to reply to the Vernillos’ supplementary plead-
ings. Furthermore, a year and four months
elapsed before Mrs Torzuoli resumed the pro-
ceedings after her husband’s death. In this case
the Court pointed out that only delays attribut-
able to the State may justify a finding of a failure
to comply with the “reasonable time” requirement
— the Article 6(1). If the prolongation of the pro-
ceedings is caused due to the other party to the
case, which ultimately led to the protracted con-
sideration of the applicant’s case, the State shall
not be responsible for that. Even more, the Gov-
ernment can use this as a justification.®*

In the case Bock v. FRG the Court noted,
that “State is not responsible for the actions
of the respondent, against whom the applicant
has filed a complaint”.5?

Contrary to this, in the case Guincho v.
Portugal the Court established that “the ... cir-
cumstances set out by the Government, and
in particular the failure to appear of withesses
and of lawyers for the defendants, cannot, in
the Court’s view, be held against the applicant.
... [tlhe dilatory nature of the proceedings
cannot be attributed to the applicant”.

We share the opinion expressed in this
very case and believe, that a court shall not
only avoid violation of the procedural time-lim-
its, but shall also ensure that the parties to
the case observe them as well. A court must
also call upon the parties to a case, issue or-
ders, establish time-limits, etc.

When a State undertakes an obligation to
observe all the provisions of the Convention,
it does not make a reservation that it will se-
cure the rights to persons within its jurisdic-
tion only from violating them from the side of
the state bodies. Despite who is a violator of
a right of an applicant to have the case con-
sidered in a speedy manner — being that a
state body or a private individual, the result is
the same. In any case a State shall not allow
for such a violation and if this still happens,
shall react adequately.

Respectively, if the applicant, and not the
other party to a case, has contributed to the
protracted proceedings, these delays shall not
be attributable to the applicant and a state
shall be responsible for this.

The European Court has found in a num-
ber of cases, that an applicant can not be held
responsible for using all the possibilities that
are available, notwithstanding their efficiency.
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For example, in the case Zmalinski v. Po-
land the Respondent Government submitted
that the applicant had partly contributed to the
delay by frequent extensions and modifications
of his claims. However, the Court considered
that the applicant’'s conduct, in particular the
manner in which he exercised his procedural
rights, had not substantially contributed to the
length of the proceedings. Therefore, no vio-
lation of Article 6(1) was found.®

Yet another fundamental principle, em-
ployed when evaluating the acts of an applicant,
is expressed in the case Corigliano v. Italy: “the
person concerned is not required to actively
co-operate with the judicial authorities”.®®

“An applicant is not obliged to actively
cooperate in speeding-up the proceedings
after which he/she will be exposed to convic-
tion in the charges brought against him/her”.%¢

“If the applicant, through the actions un-
dertaken, tries to speed-up the administration
of proceedings, this shall be credited towards
him/her, however if he/she does not actively
try this, it can not be negatively influencing
the claim of the applicant on protracted pro-
ceedings”.%’

“A State is responsible for its omissions,
which resulted into the protracted proceed-
ings. It may not claim that the applicant should
have shown the initiative of noticing this”.>®

3. CONDUCT OF AUTHORITIES

Each State implements the obligations
undertaken by ratifying an international trea-
ty through the state institutions. Respectively,
the European Court assess the actions of
these very organs in order to establish, wheth-
er a “reasonable time” requirement was ob-
served.

In the case Martins Moreira v. Portugal it
was established that the medical institutions
failed to timely conduct medical examination.
In the Government's view, only the conduct of
the judicial authorities in question could incur
the international liability of Portugal in this
matter and not any errors on the part of the
legislature, the executive, or organs or per-
sons outside the State structure, in this in-
stance the Institute, which had no hierarchi-
cal relationship with the courts. This argument
was not shared by the European Court, which
stated that “in ratifying the Convention, the
Portuguese State undertook the obligation to
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respect it and it must, in particular, ensure that
the Convention is complied with by its differ-
ent authorities. The fact that the medical in-
stitutions were not judicial in character is im-
material in this respect. In any event, the ex-
amination in question was to be effected in
the context of judicial proceedings supervised
by the court, which remained responsible for
ensuring the speedy conduct of the trial”.®®

Deriving from this, it is clear that:

First, upon the ratification of a convention
a state undertakes responsibility to implement
it and is responsible for all the violations with-
in its jurisdiction, notwithstanding whether this
is caused by a court or other state institutions.
A party to the European Convention on Hu-
man Rights is a State and not its separate in-
stitutions, for example, a court. The state in-
stitutions and officials undertake the public
authority and respectively, a State is respon-
sible for their actions.

Second, the deliberation can go even fur-
ther. A state shall fulfill both — negative and
positive obligations. It must not only not vio-
late the conventional provisions itself, but must
secure to any person within its jurisdiction the
rights protected by the Convention.

In the case Martins Moreira v. Portugal in
which the Court found the State liable for vio-
lations exercised by the medical institution,
considered that the medical institution came
under the administrative authority of the Min-
istry of Justice. Accordingly, the Portuguese
State was under a duty to provide them with
appropriate means in relation to the objectives
pursued so as to enable them to comply with
the requirements of Article 6 para. 1.%°

We consider that notwithstanding wheth-
er this medical institute would be a state or a
private establishment, a state responsibility
should have been involved in any case.

A state shall protect its own national not
only from violating the rights by the state bod-
ies, but also in those cases, when the legal
interests of the former are violated by other
private or legal persons.

Respectively, if a right of a person to an
expedite proceeding is violated, it is surplus
to deliberate on who contributed to this — a
civil servant or a private individual. A state shall
not allow violation of human rights and in case
if this takes place any way, it shall react over
it. In the contrary situation it shall be held re-
sponsible, as first it could not protect a per-
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son from violating the rights and afterwards it
did not provide for recovering the rights vio-
lated.

Third, judicial authorities are rightly
charged with a special role in the expeditious
administration of justice. A court is not only
obliged to observe the terms established for
certain procedural obligations itself, but also
to provide for efficient and expeditious hold-
ing of the proceedings. It must undertake the
measures in respect of each of the partici-
pants of the proceedings in order not to give
anyone a possibility to interfere with the swift
administration of justice.

In the case Vernillo v. France the Europe-
an Court concluded, that “the national courts
are obliged to create such conditions to states,
which would provide to avoid the unjustifiable
prolongation of the consideration of a case".%

“The courts are responsible for ensuring
that cases proceeded satisfactorily in coop-
eration with the parties”.®2

One of the most interesting issues within
the measures undertaken by a court is the
unification of cases, which frequently has be-
come an issue of contention.

For instance, in the case Kemmache v.
France the Court held that the case of the
applicant was unified with the case of Mr.
Klaushofer. His return to France was belated-
ly provided by the Swiss state bodies. This
caused the delaying the proceedings for two
years and eight months. The applicant alleged
that if the return of Mr. Klaushofer was impos-
sible, the State bodies could have separated
proceedings in respect with Mr. Kemmache
and Mr. Ceccio, what did not happen as the
accused were risking very harsh sentence and
Mr. Klaushofer’'s statement was one of the
important elements. The European Court did
not accept the argument of the Government,
as to the impossibility of the separation of such
cases. Therefore, the Court found violation of
Article 6(1).%2

Different decision was made in the case
Boddaert v. Belgium. The Court noted that the
applicant and Mr. Piron were charged with the
murder of Jehin. Mr. Piron was also accused
in committing other crimes. One of the crimes
was closely linked with the murder of Jehin.
The investigating judge chose to shelve the
investigation in case and to await the outcome
of the investigation of the “second case” in
order to complete the file of the first and to



hold a joint trial on all the charges brought
against Mr. Piron. It was also taken into con-
sideration that Mr. Boddaert and Mr. Piron
accused each other of having committed the
crime of which they were both suspected. The
European Court found that in proceeding in
this manner they undoubtedly took the risk of
postponing even further Mr. Boddaert's com-
mittal for trial. However, the gravity of the of-
fences in question and the interdependence
of the charges, could reasonably appear to
make it necessary for such a “parallel progres-
sion” of the two cases. Consequently, no vio-
lation of Article 6 (1) was found.®

At a glance, the interest of the Court, to
unite the cases of the similar types, is nimble,
and in itself is a positive measure, as it sets
as a goal overall and objective investigation
of the case, however in case if such a mea-
sure does not advance the situation of an
applicant, but on the contrary, causes delays
in considering his/her case, a state can not
refer to this action as a justification and the
measure may become a reason for imposing
the liability on it.

A state must always be oriented at the pro-
tection of the right of a person to swift consid-
eration of his/her case so that he/she is not
left in ambiguity for long. Therefore, when the
state institutions consider their actions, the
latter shall first of all take into consideration
the interests of a person and grant them a
priority. Otherwise the actions of the state body
shall be considered contrary to the Article 6(1)
of the European Convention.

One of the key issues, always surfacing
when assessing the actions of a state body, is
overloading of courts. This is the argument,
which is used by the both sides (applicant, as
well as a respondent State) in order to ground
their position and both sides interpret this in
their own way. The European Court has on
the other hand established a number of its own
standards for considering this issue.

In the case Zimmerman and Steiner v.
Switzerland the respondent state was found
liable, as almost three and a half years were
required for the appeals procedures, in the
course of majority of which the case was put
on hold. The announced reason was that the
court was overloaded, and the cases which
were considered more important, were grant-
ed priority. The case of the applicant did not
appear in this list. The cases were collected
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at the court during years and the adequate
measures, which would have increased the
number of staff or otherwise boost the organi-
zation of the court system, were not undertaken.

Itis clearly shown from the case that when
a State, in order to ground its position, stipu-
lates, that the court is overloaded, it has to
prove the presence of the two conditions: first,
that the overloading of courts is a temporary
incident and not a permanent problem and the
increase in number of cases was unexpected;
and, second, the state undertook the ade-
guate measures in order to improve the situa-
tion with the respective speed.

Observation of these two conditions is
essential, but not sufficient:

It is also required that the states under-
take measures with respect to the given ap-
plicant. In this respect the following cases are
of interest:

In the case Buchholz v. Germany the Court
held that a State may not be held responsi-
ble, if the violations are caused due to the
overloading of the courts, which could not
have been predicted in advance and if a state
undertakes swift and adequate measures
thereto. The Court did not found the respon-
dent state liable for violating Article 6(1) in this
case, as the overloading of courts was a re-
sult of unexpected economic crisis in 1970s
and respectively, the adequate measures were
undertaken to increase a number of judges,
as soon as the problem became visible. De-
spite the fact that these measures could not
contribute to advancing the applicant’s situa-
tion, these were the measures which could
have been undertaken by the respondent state
in the given circumstances.t®

A different decision was made in the case
Ciricosta and Viola v. Italy, in which the State
indicated that the state had undertaken the
respective measures to improve the situation.
In particular, the Italian Parliament has tried
to remedy the slow workings of justice by re-
vising the Code of Civil Procedure. The Court
noted that it was not appropriate at that stage
to speculate about measures which had been
undertaken belatedly.®”

Also, in the case Milasi v. Italy the Court
found violation of Article 6. Despite the fact
that the authorities had endeavored to meet
the crisis of backlogging the courts by acting
methodically, by giving priority to the trials of
those defendants who were in custody and by
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appointing more judges and court staff, the
applicant had to wait nearly ten years before
the “criminal charge” against him was the sub-
ject of a judicial determination at first in-
stance.%®

It is evident from the aforementioned that
the European Court set a very high standard.
Each of the measures undertaken by a State
shall be assessed based on its effectiveness
with regard to the applicant. The subject of
any given application is not the review of the
general policy of a state, but the concrete fact
of violation committed by the State. Even in
the case if a reform was in principle success-
ful, but it could not improve the applicant’s sit-
uation, referring to it will not be grounded.

There are precedents, in which the Court
held no violation of Article 6, as the protrac-
tions in the proceedings caused by the State
bodies were not considered to be lengthy.

For instance, in the case Neumeister v.
Austria the Court held that Mr. Neumeister had
not been interrogated during the fifteen
months, there were no confrontation of wit-
nesses and other investigative actions under-
taken. The consideration of case commenced
in a year after the finalizing the investigation.
Despite all this, the European Court has not
considered these facts to be sufficient for find-
ing that the terms were violated. The Govern-
ment noted that the delays were in large part
caused by the need to give the legal repre-
sentatives of the parties and also the judges
sitting on the case time to get acquainted with
the case record, which comprised twenty-one
volumes of about five hundred pages each.
Over seven years had elapsed between the
time Neumeister was originally charged and
the time when the Strasbourg Court was con-
sidering his application, and he did not yet had
a judgment of conviction or acquittal.®®

We consider that in this case the dissent-
ing opinion of the Judge Zekia shall be taken
into consideration: “Notwithstanding the diffi-
culties encountered in the preparation and
presentation of the case | am unable to per-
suade myself - even after making certain al-
lowances for the delays caused by the neces-
sity for these long investigations and the diffi-
culties of procuring evidence - that such a long
interval and delay between the date Neumeis-
ter was originally charged and the date of the
conclusion of his trial, could be considered as
compatible with the letter and spirit of Article 6
(1) of the Convention...”
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We consider, that a feeling that a human
being has, while awaiting a verdict, can not
be assessed and delaying his being in such
an uncertain condition for even very short
time period is a violation and respectively shall
involve the responsibility of state bodies.

As it is evidenced from the Court case law
review, the issue of duration of the proceed-
ings is problematic in a number of states. The
reasons causing it often diverse:

“The States are held accountable for the
actions of the civil and administrative bodies,
that is expressed in the following: the estab-
lished registration procedures, postponing the
court hearing and protractions, which are
caused due to the lack of staff in the adminis-
trative bodies”.”™

“Protraction of the civil proceedings in-
cludes the following: postponing the delivery
of the decision until the judgment is delivered
on another case, postponing the court hear-
ing or the submission of the evidence by a
state, the delays caused due to the fault of
the registry of other administrative bodies”.™

“In the criminal proceedings they include:
movement of the case between the courts,
hearing a case of two or more defendants at
once, handing the verdict to the sentenced”.”

For the purpose of implementing all the
obligations undertaken by states upon the rat-
ification of the Convention it is necessary to
arrange the judicial system in line with the re-
quirements of Article 6(1).

“The Convention obliges the states par-
ties to organize the legal systems in a manner
to allow the courts to fulfill the requirement of
Article 6(1). The state is not only responsible
for the specific violations due to the fact that it
could not swiftly administer justice, but also
due to not increasing the resources despite
the fact that the courts are overloaded and
there is no structure created, that as a result
causes protraction”.”

CONCLUSION

In order to make the legislation and the
practice of our country in line with the require-
ment of the “reasonable time”, a number of
measures shall be undertaken by the state
bodies.

In particular, the following legislative gaps
shall be filled up: Chapter Il of the Criminal
Procedure Code of Georgia — “The Principles



of the Criminal Procedure” does not contain a
provision about administering justice “in a rea-
sonable time”. The same Law does not con-
tain any provision which would have defined
the time-frame for the first instance court to
deal with the case. It would be also desirable
to include into the Criminal Procedure Code
of Georgia the categories of priority cases
which should be given priority by courts.
Violations of a requirement of a “reason-
able time” in Georgia are in general condi-
tioned with the fact that the courts are over-
loaded. In order to decrease the number of
such vivid violations of human rights, along
with the revision of the legislation the broad-
ening of the judicial branch of power and in-
crease of the number of judges and court staff
is needed (there is no doubt that this shall not
be exercised on the expense of professional-
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ism). The courts shall have objective condi-
tions for the protection of the requirements of
the European Convention, and at the same
time the readiness of the judges to be orient-
ed at the observation of the requirement of “a
reasonable time” is also required.

The fight against this problem is essen-
tial, in order not to violate a right of our citi-
zens to have their cases processed quickly
and do not stay in the unclear situation for
the extended period of time. This is also im-
portant for avoiding backlogging the courts
and what is important, avoiding threatening the
efficiency and credibility of justice.

And finally, the requirement of “a reason-
able time” shall be observed, in order not to
have the fundamental principle of international
law — pacta sund servanda — violated by Georgia.
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3oLoE. Lobgm3bogm doGmzgal Lol gdal ws-
393300 MgmMasbodsznabs s MgbGmMad-
&M0Ds300b dggase @obsgdgdanmms Mam-
©q6mds 860d369mmmzbam d53(30Ms.

o@bgdymds LoG o308 5R396s, BmA bo-
Foms ok oMl gogmmbs s dGm3abs bogm-
®dmFabm mEgs60ds300b (Bbm) 03 3mbggb-
(3090056 LagdoBmggmmb dogfmgdols 3Grm(39-
MM, MM3mgdag bogMmedmmabm pmbgbdy
486056 dGm3oma BogFsz00lb Mgammomgdob
Ladstonemgdmog boggyydgmgdl. domgsb 3ofggem
0830 50bsb0dbs300 g59MMbL bagMmsdmmobm
36396300 “dBmBomn Bng®eb@gdabs @s domn
mgdbob Bg3Mgdob Mgmgdgdal @s330b dgbsb-
9%“. $50-3 s bbgs LogHomsdmEabm measbode-
(309985 ©bs NBOMb39mymb abdamgds s
bogFmadmEabm gdb3gMEGgdab 33omogazoy-
0 MRg3900 sMomagasmam dog@sz0obs ©o
&M9503063056 08393306 9dmmo badmszmm-
3 3mo@ozobomgab. 3603369mm3zsbas, Bme-
36m3s, bLodmasmgds s bagMmsdmmabm be-
BmagdmgdHomds gHomdmogzew dmdomdobgb
o sbmM(309m 900696 53 dndoMorymgdom
mbobdngdgdl.

1 Office of the United Nations High Commissioner for Human Rights, The Interna-
tional Convention on Migrant Workers and its Committee, Fact Sheet No. 24
(Rev.1), p. 3. g3mbmBogn&o @s bmgosmama bodgmb 1973 Bemal mmbmgbob baggyd-
39mbg 933069bmdams ©o330bs @ ab3MNdnbsznal s08mgbg®al J3g3m3a-

Lood 1976 Bgemb Boomm 0@ 3obmbLsBabssmBrgam s GoMmmo GFMgnnz0baal

134



6. JOLO6RIJY, ,,dmMAN0NN 8N136556@ T3NS RS 8501 M3856IB3NL 6IFHISNL IBLIE0010 ROG3NL ...

dggase 36m3ab godmygbgdadyg. ombadbymo sg@o gogfmb dmybmwgdws, dg-
9d86s 3mbggb(30s, HMBgmo(y on(3o3ms IMmnmn FngMmsb@Ggdal Mgmgdgdl.
LEmMgE 3 Mg3mIgbrsznal gedmgbdoymms Abmggmomb MabndIabes o MobobGe-
0 3m3ymmdob Bobssmdmga dGdmmoabl 1978 brmob 9g6930L 3mbaggmgbsns, bmemm
39696 smnn sboddmgolb 33/163 Hgdmme (30090 50060365 BgmBsmgmdal goma-
®mdgLgdal o 90s80560L NYRMydgdalbs s IGMBomn BogMmob@gdal mambgdals
53300 9dONBbg9mIyman BmBgdob Jgbobgd.

%0b. http://en.wikipedia.org/wiki/Human_rights_treaty bodies, sbggg: Manfred
Nowak, Introduction to the International Human Rights Regime, The Raoul Wal-
lenberg Institute, Human Rights Library, Volume 14, Martinus Nijhoff Publishers,
Leiden/Boston, 2003; sbdm&b goeg, 3o@o6abs 3Gondyg, smsb Gmbabo, ggmbm-
303960, bmEosmyMo o gPmEGYAYmo YBmgdgda, bobgmaddmgsbgmm, dgmeg
356obmgdama go8m (3985, 0068560 Bsbs gogmsmadg-dymadabs, 2005, a3. 456.

35L3mEM6 gowy, 3o@Mnbs 3MonDdyg, smob BmboLn, 53mbmaana, bmosmnGa o
JGIOYE0 9Bedgo0, bLobymddmzabymm, gmMy gobsbergdymo godm393s,
0038560 656> gogemndg-gygmadabs, 2005, a3. 456.

4 Office of the United Nations High Commissioner for Human Rights, The Interna-
tional Convention on Migrant Workers and its Committee, Fact Sheet No. 24
(Rev.1), p. 1.

®0b. http://www.ohchr.org/english/countries/ratification/13.htm, 2006.

¢ http://en.wikipedia.org/wiki/Human_rights_treaty_bodies, 2006.

7306396300 3ga gds 36 ga8dmmabs o (3bGs baBomabagsb: 36Ggeddems, 1.958my-
969300 bggem s §gMdaboms gobdom@gdgda; 2.98mgdgdmsb dndsmmgdom
565000b3M080bs(300; 3.3GMBoma BogMob@gdabs s Joma mxabab BgzGims mgmg-
39d0; 4.mgasma&o o dnwdogo bLGsGMLob 8dmby IGMBoma BogFob@gdabes o
3000 mgabob bgg@ms Lbgs Mymgdgdo; 5.0gdmmgdgdo, Gm3mgda(z 3odmaygbgdos

dEmBomo dogmob@gdobes s Jomn mygsbal bggmmes 3mbiMg@mma jo&gammngd-
0l 80856Mm; 6.9(mMB0m0 B0g 6@ 5d0bs s omn mgabob bggMmmes bLogMmedmEmabm
dogms300bomgal bea@dsmaMa, badsMomnsba, 3M3obyHo s JobmbogMa 3oMmdg-
b0l d943babomngol bgemdgbymds; 7.3mb396(300L g0dmygbgdal bggmm; 8. dmaswn
©g59mdg50; 9. @b 3360m0 dmmydgdo.

8 396dm, 3mb3gbz0al 89-2 dqbmol 1-mo 316G 0 aobbodmgMogh IMmnm 8o-
ac568L, Bmame(s ,306b, HmIgmas 0gd65ds, 560l ©s nym 83939390 565bmo-
98500 bog8056mdom 08 LobgmdBogmda, H™mal Imdomadqz ob o6 oab.”

%0b.: bogFmedmMobm 3080 ,3mbmBagnEa, bemnsmyMo s 3NEEGNOHNO YGE-
3930l 3gbobgd®, bogHmedmGabm 3od@o ,Lodmgsmadm s dmmadagnGo Mxmg-
3930l Igbobgd®.

10 Office of the United Nations High Commissioner for Human Rights, The Interna-
tional Convention on Migrant Workers and its Committee, Fact Sheet No. 24
(Rev.1), p. 10.

Mas96mmb 0@80560b Mggmadsms dafomowoa bgmdg3Gmmadgdob (1966 Bemab bogm-
®dmEabm 35980 ,badmdomogm s 3memadngnco HRmgdgdab dgbobgd® (msgabn
B3N GGoMa mddgdam), 1966 Benol LagMmsdmEabm 3od@0 ,g3mbmdogya,
L gnoE@YMo s 3G YOYmo NBmgdgdol dgbobgd®, 1965 Bemab 3mbzgbz0s ,Mo-
LmdMogo ©obgMmndnbsznal yggms gmmdab smdmgbzmal dgbobgd®, 1979 Bral
36396300 ,Jomme ©ab3Madabszanl yzgmo gm@3ob moggaoaznal dgbobgd®,
1984 Bemals 3mbggb(300 ,653980bs o bbgs LabBogn, sGos@sdnsbyn ob aMbgdal
3g8mabogn 8m3ymmdabe s babyggmoal Bobssmdwga®, 1989 Bemals ,353330b ¢g3emg-
doma 3mbggb300“, 1990 Bemal bagMHomsdmmabm 3mbzgb30s ,y3g9ems Bog@ab@n 84-
dobs o omo mgsbal Bggmms qamgdgdolb @s3golb dgbabgd) 083mgdgb@ez0al
3mbo@mMaba by 8m8dagg mMasbmgdl BomBmaagbgb 3mB08g@&gdo. sMbgdmal
00530560b gmydsms dz00 3MmBnd g0, Mm3magdos 3gd36aemas dgbadadabo bg-
dg30mgdol 30mmdgdab 083mgd56@s(300L mbaGmGnbaabsmgal.

1220 439460b 8096 Go@ogozs0ob 359waa.

13 20960m0 5AbgdmdL 90580560bL Bmydosms dgown Mo g@o. nbobn obomsozqb
LobgmaBogmoms 56g960dgdL, 0boognmsmn® boRngmgdbs s Bndsmmzggdl, s939y-
69896 Dmas 3m3gb@emgdl, Mmdmgdaz dofMomow Lagzambgdlbs s dgdomdal
3606303980l 06 gM3MgGo(300L gbgds. s6bgdmdl sbgzg 3MIoGg@me Mezd gomds-
6990bs ©s 3mBndg@madmmoba dgbzgmgdol 3Mm i39GS, Mmommgnmo 3mdo-
&980b Bbg00s 3ogemb 33000 doMoman 3mbggb300L 3aMmdgdal 033mgdgb-
&o300b mba@mGabgon, 39Gdme: s©s30560L NHmgdsms 3m3oGg@o (Human
Rights Committee (HRC) )bgws3bgozgmmdl 1966 Bmob ,bLodmomaodm o 3mema-
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&0306M0 9@mgdgdob dgbobgd® bogmmadm@abm 3od@ab (meg0bo o 3nmEsGonca

mgd3gd00m) Imbo@mmMabal, g3mbmdognm, bmEosmyM s JNmEGNONE NRmgds-
»o 3mdogg@o(Committee on Economic, Social and Cultural Rights (CESCRY))

— 1966 Bemobs ,,93mbm3o 3mHa, bmgosma@o s JMmEnOnmo qamgdgdaob dgbob-
90" LogP@eTImEabm 3ogd@ol, MabmdMngo ©abiMmndabsznol smdmgbzmols
3m3o@g@o(Committee on the Elimination of Racial Discrimination (CERD) —
1965 Bmals ,GobmdMaga ©obyMndabsznal yggmes gm&dal sedmgbgmal Jgbabgd®
3M6396(300L, Jommms 808sMm ©ab 3Mndabaznal sm8mabzmab 3m8ogg@o (Com-
mittee on the Elimination of Discrimination Against Women (CEDAW)) — 1979
Bemob ,domms ©abgfMndobsool yzgms gm®mBalb mogzneszool dgbobgd® 3mb-
396300L, 658530L Loboboomdmgam 3mBndg@o(The Committee Against Torture
(CAT)) — 1984 Brmalb ,,658930bs s Lbgs LobGngn, sGess80sbmMn 56 MaMbgdals
dgdmobagn Im3ymmdabe o babygmob Bobssm8oga® 3mbggbz0nl, 5333ms Ng3emg-
3930l 3mBo@g@oe (The Committee on the Rights of the Child (CRC)) — 1989 Bemals
»0033300 ggmgdoms” 3mbggb300l, IGMInmon BngMob@gdal 3m8n@g@o (The Com-
mittee on Migrant Workers (CMW)) — 1990 Bmob ,y39ms 80a®seb@n 83nbs o
domo mgobab Bgg@ms gmgdgdal @o330b dgbobgd® LogMmedmmabm 3mbggbzo-
ab 08373968 9(300L 3mboGmEmabal.

a5960mb 0@080060b N@mgdsmes 3m3abos — 50880060 Bmadgdolb @o(330Ls ©d

3m3mmamadaznobocmgol 3mdmdsgg doMomon mMasbm. agmdbos 1946 byl
(30gmmb g3mbm3ognma s bmosmygma bLadgmb 8ogM). 3m3abmal gbd0gddan
d90b Bbmgmoam 3sbIGodom 3080560l NYBmgdgdal (339, 3mbaGm@nban, dobo
35630006 9ds, 3m3gmomodszns o 5800060l NYBMgdsms MG IS(305(3.

% 3m8089@0b 9935003 96mmd5d0 53¢930 90l 10 odmy309d9ma 94b3gHG0. gb-
39O Gome MomEgbmds 41-5 bobgmdbogmb dagmH MoBongozsinob Jgdwgma
350bMgds 14-530yg. 9dL3gHEgdal sMhggs brgds dmbobamyg Lobgmdbogmgdals
3096 GoGmo 39bdaby®ab Logndggmdy. goomgemabbabgds Gmgm g IGmIamo
8086568 930b Ba3mImdal, 0bg 3omn ©s8Log898gemn §3996980b EgFoGmEngddg
24L3gO @M JgeMgdom MobsdMow gowsbsbomgds. Imbsbamyg gdb3gMEgda ms-
305600 dmgomgmdol dgbobemmmgdmaee s0Mhg3086 mabo Bmom. 3m3n@g@ob
6936 930b BomEgbmdab Bobggata soMRgzs ymggm m Bgmabowdn ghmbgm. domo
MRmgds8mbomagdab gobbm@(30gmgds 0bygds ymggma Bemob 1 00b306b o bEmem-
©3ds Igmabg Bemab 31 093933960 (3mb396(300L 72-9 3qbemal 39-5 346480l o)
3393964@0b 0s65b350). 30dmbs 3mobns Jgdmbggge, Hmwgbsa 3mbggb(zns domes-
do dggo 41-g LobgmBBogmbsmzgolb s s0MRg3s 8o gdam Mmmba edmy30gdy-
mo 94L3gHG0. o3 gdL3gME g6 ML 0MRg3L IMbsbamyg LabgmdBogmms dgb-
39060b 0933 xmM3sMg 396g0byMab bogndggmby. Bsmn gmgdsdmbormgdal 3os
™6 Bgmoos (72-g 3gbeob 89-5 396480l 3) J39306480). o 9dL3gMG0 onmy3gds
ob 3000003985 0539390990 Mbs3gdMB0ESE, 56 YoMl asbozbowgdl dmgamg-
mdgdab gbEmmgdsdy Mondg bbgs 8abgbom, 85dab 3m3o@g@o womymzgbgdmoas
dmombmglb bbgs 396omse@nlb obsbgmgdsl ndagg Bggma bobgmdbogml dagm,
m3gmbaz Bobs 3oboEsGnms 3ysgws BaMdmmagbomoa. abobgmgdmma 3ob-
0380 0530L NBmgdsdmbomgdsl gobobm(309mgdl 03 gowada, Mo @A™y 3dmb-
5 B0bs 3960Es@L aMRgboema (72-9 3mbeal 89-6 39bJ@n). 30gHmb a9bgMo-
&0 303560 o 30emgdgma 3gMbmbomoams ©s doMmdgdom dEMNbggmymagl
3M3089&0b 36 (30980L gobbmEm 309 gdal. 3m30@g@ob Bgzmgda bomggdmmdgb
dgmogomgdoms @ 3Magamgangdom, g4bdgMEgdobomgal Bnboggdymo 08xba-
&9&0o (72-g 3qbmab 89-9 396480). 3mB0Gg&n msgol Bg369dL FmEalb 0Rg3L
0933 xmIsMgL, bad 30(39-0e3dxMIsMgbs s 3mMBbLABdgmUL. 3mBa@g@eb Byzm-
oo oMhggz0bsl 085053980 b3oms MIMegmgbmdal 3Jmby oM. oy BofMmBmeoagbo-
™05 gm0 3obo®sGMs, 3mInGg@L dgmdmoas, bbgs ©sds@gdoma 3Gm(390mM -
30l 806939 ogdomo gosbyza@mb dabo s®BRgzal bsgomba (75-g dqbmo).

6 http://daccessdds.un.org/doc/UNDOC/GEN/G04/414/27/PDF/G0441427.
pdf?OpenElement.

7 http://www?2.ohchr.org/english/bodies/cmw/annual_reports.htm, 2008.

Bsmbndbmmn 0bxym8s(300 g0(303L MBs60Ds30mm s Lbgs Lo jombgdl: dndom-
dob 3gom@ydl, @enb@gmgbgdam 3bofmggdmeb 056533MmmM3mmdal 30Mmdgdl,
d6m30mn JogMob@gdab 3mbggb300L mbabarmg LobgmdBogmms dagt 3mbzgbznals

73-g 3bemal obgogom Bom3mmagbar obgscndgdl, 3mbggbzanl 74-g bl
dabggzom, 3mb3gb(300L 8mbBoboemg babgmBBogmms BngM sbasmndms gobbomgsl
©5 o358 gd0m BoMmBmmagboem Lbgs nbgm@ms(gnab.
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1%3m808)98 00 038 xmBatggdal Jogm gobbabomzgmo bsgambgdo gmabomgda-
0 894603960 baboosmal 3Mmdmadqddy, Mo gogMmmb 3m3n@g@osdmtobo oo
L3goomYGo 3Mm39RMMdab 0bgm®mBs300lb YHMogMHmasgmalb m30330Mw©y-
b5, gofs 53abo, gbymds sfomgozoom®o 3mbbam@o3ngda 3s o 08 bgmdg -
Amgdol 3mbobomg Lobgmdbogmgdmab, gogmmb 3om@bomMmgdmab ©s
ofobodmagmmdm mmMasbnbs(3098mab.

20 30mg9mo sbgmo Jgbggods 8mgbym 2002 Bgmb ¢qbgzeda.

2t http://www.ohchr.org/english/bodies/cmw/index.htm

2 [s9@modmtabm 3mbggb30s ,dGmBoma BagMob@gdabs @s 8smo mgsbal Bygmms
©5(330L Igbobygd®, 73-g 8mbmob . 1-ma 39648 0;

obggg:  http://www.un.org/russian/documen/convents/migrant7.htm

BogFmsdmmabm 3mbzgb30s ,dGmMBnmo 80gMs6@gdobs s doma mygabab Bygmes
5(330L dgbobgd®, 73-g 3qbemol 89-2 3964@0;

sbggg:  http://www.un.org/russian/documen/convents/migrant7.htm

2 Bog@osdmmabm 3mbgg6(3500 ,3GmBomn 80gMs6@gdabs s Bson mgobals Bzcgd-
ol ©o(330L dgbobgd, 73-g 3gbemals, 8g-4 3964@80;

obggg:  http://www.un.org/russian/documen/convents/migrant7.htm

% United Nations, HRI, International Human Rights Instruments, Distr., General
Hri/Gen/2/Rev.2/Add. 1, 6 May 2005, Original: English, Compilation of Guidelines
on the Form and Content of Reports to be Submitted by States Parties to the
International Human Rights Treaties.

% 56g960dab gb baboemo mbws dga(3o304L:

5) 3Gmamon 80gM68gdal 3mB396(300L 8mbBobomy LobgmBBogmlb ombadby-

mo 3mbggbz0ab 033mgdg6@osnobomgals 3mbLEaGMEnca, bojobmbdmgdmm,
LobadsGmmm o @30bab@Mmozagma BoeRmgdal, sbggg Jog@s300Lmsb ©o3s3-

domgdamao mGIbGHagn, Bgaambamo o 3GsgemdbGagn 3gcmobbdgdgdol smbgmal;
) BngMsgom bs3ogddy (08ogMaz0nl, §HabDad b, gdoamsznal) Mosbmdmang
©d boMmabbmdMog s, Moz 3gndmads, EgGom® 0bgmmdsgnal; a) Mgsman
8amdamgmdal, nbgzg Mmam&(z 3mb3gb(300L 033 gdgb@o30sbmab ©sjogdng-
o bogombgdol, smbBgmsl s 3mbggb300b @gdamgdgdol dgubenmgdmmdals
353m363930 30Dgbgdob gobbodrmgmsb; ©) Imbsbaemg bLabgmdbogmb 8ng 3mbzgb-
0oL aogM39mgdabs s 3mb3gb(309d0 go@oMgdymo ©gdnmgdgdalb bsmmobo-
Fgeo bLodmdomadm LobmasEMydsbmsb Mo6583HMImMInbomzal godoMgdama
mbobdagdgdal dgbobgd 0bgm@dszasl (United Nations, HRI, International Hu-
man Rights Instruments, Distr., General Hri/Gen/2/Rev.2/Add. 1, 6 May 2005, Original:
English, Compilation of Guidelines on the Form and Content of Reports to be
Submitted by States Parties to the International Human Rights Treaties, p.2).

3bgo0dab 3gmmg BoBoemo mbrs dgo(303009L 3mb396(300L Lamammm Fubem-
06, 39Mdm, 3mb3MgGmmo babgmdBogmb 8ogM 3mbggb300b gdmmgdgdals nd-
3 9896E9(300Lmab, s 303306 gdme 0bGMEMBs(300L. nBobomgal, MHm3 Labgmadba-
Bm9dL goezamegm s6asmndal BomBmoagbs, sbgsfmndal gm@3abes s Jabssm-
Lob Bgbgdab 3933390 @M 3896@ 0 Ima(393L Asdmbamgaml, o) Mo 096808 g36m-
doo 9bos dmbogl 563560330 06ggmM@Ts(300b BoMmBmeggbs (United Nations, HRI,
International Human Rights Instruments, Distr., General Hri/Gen/2/Rev.2/Add. 1,
6 May 2005, Original: English, Compilation of Guidelines on the Form and Con-
tent of Reports to be Submitted by States Parties to the International Human
Rights Treaties, p.2-5).

obgomndob dgmeg babomol o) 39680 syEomgdmew 9bros dgozeggl
Bmgo 3006303587 Bomomgdsl, 39Mdme dGmnmn JogMsb@gdals 3mbzgbz0al
1-mo gbemab 1-m 4393964 Lo s 3g-7 dnbmdo (sMa@nb 3M0dabsznmmmds), 83-9
(9Bm@gdoms @o(330b 989G G0 badgaegdgde) @ 84-g (bobgmdBogmb gomey-
demgds 3m396(300L 306MB9d0l gbEmmgdady) 8mbmadda go@omgdaym 3Mab(30-
390356 3gLods30bmdado LobgmdBogmb 80y go@omgdmm mmbalbdngdgdl; d) 3x64-
&30 3momn ogMsb@gdals 3mbggbzn0b dgbedg BsBaemals (3GmMBamo Bng@seb@g-
b0bo o domn myxabob Bgg@mms ssdnsbal gmgdgda) 3nbmgdmsb Jgbodsdabm-
3530 g9@9Mgdmn mbobdogdgdo Asdmabgmgds. go6LsbmzMNmo msbdndwgzfim-
dom 3mbggb(300L 8gLadg bobomab Mmnmgdal yggmes dnbmdo go@omgdnmo Nymgd-
ab dgbodsedaba mbws 0dbgb 8myzoboma nbgm@mas(3as o8 Mymgdal 03336 @) o-
(30905 o Iggagddg (89-8, 89-9 s 3g-10; 3g9-11; 89-12, 89-13 o 26-7; 89-14 o
89-15; 89-16.1—89-16.4,89-17 o 24-9;89-16.5-89—16.9,39-18 05 8g-19; 39-20;
21-9, 22-9 @ 23-9; 25-y, 27-y, 28-g; 29-9, 30-y, 31-9; 32-9 > 33-9); 3) 39670
dHmBomo BogMsb@Ggdab 3mbzab(300L 89-4 bobamob (mggsmamo s 3mdnga bGe-
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&abab 3Jmbg 8og 968 gdobs @s Bsma mgsbol Bgztioms bbgs ggmgdgda) dmbmgdl
dggbgdos. odog 90bgdmdl s6as60ddn Fqbmgdal gobbadMzMmma 056808 3Mm-
doo a(330L Bgbo (37-9, 38-9,39-g, 89-40, 41-9,42-, 43-9;54-9, 55-9; 44-9 0> 50-
9; 49-9 o 83-g; 46-9,47-9,48-9; 51-g,52-9; 49-9 s 56-9); ©) 396780 IHmInmn
80gc6@ g0l 3mbg96(300L 39-5 Bobodn sMLgdMm (gdymydgda, MmImgdacs
353m0ygbgds 3Mm3nmn 8ogmseb@gdobs @s doma mygsbal Bggmgdalb 3mbimgdmmoa
39898309800 3035M10) FNbEgdmsb ©s 303306 gd00 LobgmdBagmb dogM go@omg-
e mmbobdngdgddg mbes 43563009l 0bxm@ds300L (59 0bws Jogmnmml 3mb-
396(300b 57-g 8bmosb 63-g 3mbemals Roomgmoam babgmdBogmb 3ng go@emgde-
™o mbabdngdgdal 3gbabgd); 9) 396480 IGMomon BogFebGgdal 3mbggbznal 3g-
6 65600l (3Gm3amn BogFob@gdabes s doma mgebob Bggtioms LogHmsdm@abm
303M5(3006030L BnMIsmFn, LadoGmnmnsbo, 31dabyMa s JobmbogMa SoMmdg-
30l 394360bmgab bgmdgbymds) dqbemgdl ¢bos gbgdmegl (65-g 8xmbmoawsb 71-9
dmbemal Bsmgmom dGmBomn 80aab@8gdolb 3mbggbznol 3mbsobaemg Lobgmadbo-
gmb 8096 go@oMgdymo mmbobdagdgdal dgbobgd nbgm@dssns).

5bdmEMb 9oy, 3oGoM0bs 3MonDdyg, smsb Amboba, g3mbm3oznca, bmosmya o
JIRGIOYEo 9BEdgo0, bobgerddrgabymm, dgmdg 3obsbergdgme a8m3gds,
®oMa 8560 Bobo gogemndg-ggmadabs, 2005, a3. 219.

* 0d30-

*0gdag.
30 http://www.un.org/russian/hr/complaints/proceduresl.htm#6

H5bdmAb gy, 3o&oMnbs 3MonDyg, smeb Hmbaba, g3mbmaa gya, bmznsma®a s
JOGIHImo gBr2gdg00, bobgeddmzabyerm, dgmMyg gobobergdgere 3odmigds,
00633560 Bobs gogamady-gymadabs, 2005, 33. 221.

82996gMsmmn sbsddmgal Mgmgdems ©s gommgdymgdsms ©g mamszonl 89-9

b3 gobzbomgdymas yzgms 50530560l g@mgds, 0hagmmlb @oMmgg39dmsb
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NONA KALANDADZE

INTERNATIONAL CONVENTION ON THE PROTECTION OF THE RIGHTS OF
ALL MIGRANT WORKERS AND MEMBERS OF THEIR FAMILIES AND UN
MONITORING MECHANISMS FOR THE PROTECTION OF THE RIGHTS
OF MIGRANT WORKERS AND MEMBERS OF THEIR FAMILIES

INTRODUCTION

Labour migration is a very important as-
pect of globalization and an expression of the
processes of international integration. It has
rapidly accelerated in the aftermath of World
War Il. It was reasoned by current political and
economic processes, normalization of the re-
lations among the countries, reinforcement of
political, labour and social rights of aliens on
the one hand and facilitation of communica-
tions between the different States, reduction
of transportation prices and increase of the
level of awareness of the population on the
other hand.

The collapse of the socialist system had a
great impact on the migration trend of the
world. The rapid deterioration of living stan-
dards and increasing political instability gen-
erated new waves of migrations. The devel-
opment of migration from Georgia was equal-
ly affected and determined by economic col-
lapse and the newly emerging trends of la-
bour force supply and demand on the domes-
tic, as well as international labour market.

For the first time its serious interest has
been expressed by the Organization of Unit-
ed Nations in 1972, since the Economic and
Social Council in its resolution 1706 (LIII) ex-
pressed alarm at the illegal transportation of
labour to some European States and at the
exploitation of workers from some African
States "in conditions akin to slavery and forced
labour”. Later the same year, the General As-
sembly in its resolution 2920 (XXVII) con-
demned discrimination against foreign work-
ers and called upon Governments to end such
practices and to improve reception arrange-
ments for migrant labours.!

International Convention on the Protection
of the Rights of All Migrant Workers and Mem-
bers of Their Families was adopted by the UN
without the ballot in 1990.2 This convention is
the broadest international convention in the
world, which aims at the protection of civil and
political as well as economic, social and cul-
tural rights of the labour migrants and their
families. It defines the rights of the labour mi-
grants and the members of their families in
details, only together with the obligations of
the States in a view of there immigration poli-
cy and practices.®

By adopting the Convention, the rights of
the labour migrants and the remedies to en-
sure their rights have been defined. It involves
30-years discussions, including UN research-
es on human rights, opinions and recommen-
dations, expert assessments, debates and UN
resolutions on the labour migrants.*

51 States were the members of the con-
vention by March, 2007, among them 37
States have ratified this convention.®

1. SHORT OVERVIEW OF THE INTERNATIONAL
“CONVENTION ON THE PROTECTION OF THE
RIGHTS OF ALL MIGRANT WORKERS AND
MEMBERS OF THEIR FAMILIES’

Convention on Migrant Workers strength-
ens and completes principles and provisions
stipulated in the basic treaties on human rights
of the UN.®

The Convention’ stipulates the implemen-
tation of such minimum standards, which im-
plies the conduction of necessary activities by
the State in relation to the labour migrants and
their families, in spite of emigration status, so
the origin of the labour migrants and mem-
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bers of their families shall not be important for
the States, they shall equally to other citizens
protect their rights and dignity.

In comparison to all other instruments on
the migrants, the first part of the Convention
provides for the comprehensive definition of
the term “Migrant Workers®. The Convention
applies equally to all migrant workers and
member of their families. In spite of the fact
that, the list of restrictions is illustrative and
non-comprehensive, it is still more complete
than the grounds stated by the other Conven-
tions on Human Rights.®

The Convention grants all migrant work-
ers who are documented and in regular sta-
tion with the additional rights. All migrant work-
ers and members of their families legally re-
siding or having a permanent status in the
State of employment shall have the right to be
fully informed on their future working condi-
tions, as appropriate, as well as on the other
issues related to their working conditions (Ar-
ticle 37).

The Convention bounds the State parties
to respect migrant workers as individuals, it
provides for the frames of support to create
normal, fair, human and lawful conditions in
relation to the international migration.°

2. ACTIVITY OF THE COMMITTEE ON MIGRANT
WORKERS

2.1. Committee on Migrant Workers and
Monitoring Mechanisms of the Protection
of Rights of Migrant Workers

Unfortunately accession to any conven-
tion does not mean that the listed rights and
obligations will be performed appropriately and
steadily. Therefore the Convention provides
for the creation of the bodies responsible for
the implementation of the Convention aimed
at monitoring of process of implementation of
the Convention.™

After the entry into force!? on the basis of
Article 72 of the Convention on the Migrant
Workers the Committee on the protection of
the rights of migrant workers and members of
their families was established,*® which is a com-
ponent of the office of the UN High Commis-
sioner for Human Rights.**

The Committee on the Migrant Workers is
an independent group of experts, which mon-
itors the implementation of the Convention on
the Migrant Workers by the States.'®
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The Committee on Migrant Workers held
its first session in 2004. The meetings of the
Committee take place annually. Secretary
General of the UN preliminary informs the par-
ticipants of the committee on the place as well
as on the date of the meeting (as early as
possible).1®

The Committee is publishing its reports on
the activities annually.r” The report is public
and accessible. They can be also found in in-
ternet. The reports mainly provide for infor-
mation on the activities of the committee.*®

For the enhancement of monitoring it is also
important to underline the role of meetings of
Chairmen and inter-committee meetings. The UN
General Assembly has introduced such meet-
ings since 1983, which aims at enhancement of
activity of the committees supervising the exe-
cution of treaties. First meeting of the Chairmen
of the Committees was held in 1984, but from
1995 such meetings take place annually.®

Also inter-committee meetings are being
held aimed at* harmonization of working methods.

2.2. Examination of the Reports of the
Member States by the Committee on
Migrant Workers

The main task of the Committee is moni-
toring the implementation of the Convention
on the Migrant Workers on the basis of re-
ports submitted by the Member States.

The main aim of the system of reports pro-
vides an opportunity to monitor the compati-
bility of the State.

Each Member State shall be obliged to
submit the regular reports on the measures
taken for the implementation of the Conven-
tion.?! The Submission of the report is manda-
tory within one year after the entry into force
of the Convention for the State Party con-
cerned, thereafter every five years and when-
ever the Committee so requests.?? The reports
shall also indicate factors and difficulties (if
any) affecting the implementation of the Con-
vention and shall include information on the
characteristics of migration flows in which the
State Party concerned is involved,? land which
is also interesting and important in the scope
of monitoring, these reports shall be widely
available to the public in their own countries.?
The Committee has also elaborated the doc-
ument containing the form and content of re-
port,2 which provides for the section of infor-
mation of a general nature.?
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Furthermore, monitoring committees elab-
orate directives for the States to write reports,
clarify general definitions of the provisions of
the Convention, and arrange discussions re-
lated to the Convention. One of the functions
of the committee also includes the promotion
of enhancement of implementation of provi-
sions of the Convention by the State Parties
to the Convention on migrant workers.

2.3. Procedure of Interstate Appeals
According to the Convention on
Migrant Workers

In accordance with the provisions of Arti-
cle 76 of the Convention on Migrant workers,
any State Party to this Convention is entitled
to address another State in written form if con-
siders that this State violates or does not per-
form the obligations under the Convention.
After three months from the date of receipt of
the written notification, the State shall submit
explanation or any other statement in written
form to the sending State.

Similar written notification regarding the oth-
er State shall be submitted to the relevant com-
mittee by any State. Within 12 months from
the date of receipt of such notification the com-
mittee shall submit a report. If the decision is
positive, the committee will refer only facts and
solution methods in its report. But if it is not
possible to solve the issue positively, the re-
port of the committee shall include list of facts
related to issue raised between the States con-
cerned.

From practical or diplomatic point of view,
the States avoid and sometimes even do not
want to be involved in disputes between the
States. It is proved also by the experience of
International Judiciary. Even in well founded
court systems such as in EU and Council of
Europe, the amount of interstate appeals is
very low.?

Such kind of applications shall be deliv-
ered to the UN Secretary General, w