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LEVAN ALEXIDZE

ASPECTS OF INTERNATIONAL LAW OF THE REPORT OF
INDEPENDENT INTERNATIONAL FACT-FINDING
MISSION ON THE CONFLICT IN GEORGIA

Nearly two years have passed since the
tragic events of the Georgian-Russian war in
August, 2008. Since then, numerous new de-
velopments have revealed the real reasons for
this war. From the very beginning, the world
has been focused on the aspects of interna-
tional law of the war. Unfortunately, from the
outset Georgia was unable to overcome the
extensive Russian information warfare, as the
Russian Federation has been spending mil-
lions of dollars to conceal the facts behind the
Russian intervention into and occupation of
Georgia, and has accused Georgia of starting
the war.

Unfortunately, the Western press, poli-
cymakers, and even some international ex-
perts have been deceived by the information
on the war waged by the Russian Federation.
The Russian version of the story was conven-
ient for some Western policymakers, as the
most important role in what had happened
was played by some of the leading Western
European states by impeding Georgia’s ac-
tive integration into NATO, which helped the
Russian Federation to interpret this period
as the right moment for intervention into our
country.

On December 2, 2008, the Council of
the European Union entrusted Ambassador
Heidi Tagliavini, a Swiss diplomat well-known
in Georgia, to establish an Independent Inter-
national Fact-Finding Mission on the Conflict
in Georgia (hereinafter — the Fact-Finding
Mission). The Mission was tasked “to investi-
gate the origins and the course of the conflictin
Georgia, including with regard to international
law, humanitarian law and human rights”.

The Report submitted by Ambassador
Heidi Tagliavini to the Council of the European
Union on September 30, 2009 (hereinafter —
the Report), resulted in active discussions on
the evaluation of the conflict. Some praised
the objectivity of the report; others accused
the Mission of incompatibility of the facts
and analysis. Well-known Russian expert
and former advisor of V. Putin, academic A.
lllarionov, has characterized the basic part of
the report as “scandalous”, since, according to
him, “the report supports aggressor, justifies
the intervention and represents quasi-judicial
ground, for the conduct of current and possibly
future acts of aggression, what unfortunately
are not excluded”.!

We do not take such a radical approach
in evaluating the Report as, in general, the
Volume Two of the Report reflects real events.
At the same time, we shall acknowledge that
the full independence and impartiality of the
Mission was questionable to us from the very
beginning, as among the 19 members of
the Fact-Finding Mission, some still blamed
Georgia in August, 2008, before they became
members of the Fact-Finding Mission.

It should be noted that despite this, the
number of facts investigated on Russian ag-
gression and their terrific character were so
extraordinary that the Fact-Finding Mission
had no other way out but to bring the facts
to light. However, the analysis of some of the
facts is absolutely unacceptable.

The Report has led to controversies in
Georgia as well. Unfortunately, this situa-
tion has been used by politically motivated
so-called experts aimed at disorienting the
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Georgian people via television, journals, and
newspapers. These actors not only grossly
distort the facts, but they do not even try to
question the confusion and mistakes discov-
ered in the Report with regard to International
Law. On the contrary, these persons try to use
the Report to make their “contribution” in ac-
cusing Georgia of committing alleged aggres-
sion.

To begin with, some “commentators”
claim that “the Mission and its Report pos-
sessed and yet still enjoys international law
significance (?) sic!; that the Mission was com-
posed of the persons, officially designated by
the EU Member States (?) sic!, in other words
it is the Report of EU official intergovernmental
body (?) sic!. Hence, [it should be concluded,
that] the Report of the Mission is legally bind-
ing (?) sic! (emphasis added), despite of the
fact whether it will be accepted by any of the
Parties or not”.2

As may be noticed, we put a question
mark at the end of almost all of the sentences
in the paragraph above. This is because the
view quoted above in the respective state-
ments represents the payroll of unprecedent-
ed illiteracy and lie.

For the purpose of clarifying why this so,
we consider each of the above-mentioned,
propositions, which to our minds are incorrect:

a) Any expert of the field would know that
such reports are not legally binding. The Fact-
Finding Mission was only tasked to investigate
the facts, and to classify and present them to
the establishing body. The same lllarionov, re-
ferring to the Report, notes: “EU commission
is a commission of investigators and not of
judges. lt is fairly stipulated in the introduction
to the Report that the Mission is not a tribunal.
None of the conclusions in the Report repre-
sents a verdict, but may serve as a basis of
such a verdict”.® Moreover, it is worth mention-
ing that the EU, having been acquainted with
the presented Report, “welcomes the presen-
tation of this Report” and only “takes note of
its content”.*

b) The Reportis said to be legally binding,
for the reason of being “the report of EU of-
ficial intergovernmental body”.5

Infact, Ambassador Heidi Tagliavini herself
proves the other thing — that she was given full
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independence not only in determining the pro-
cedures and working methods of the Mission,
but also in deciding upon the composition
of the Mission.® Any alleged “expert” should
know that the Fact-Finding Mission could not
be an official intergovernmental body, as the
term: “intergovernmental” carries a completely
different meaning. This kind of body should be
composed of persons appointed by govern-
ments or international organizations being es-
tablished by the same governments, but not of
private persons, even if such private persons
are ambassadors or ex-ministers. Moreover,
the Report, while highlighting its investigatory
functions, notes that: “In spite of all the work
involved, this Report cannot claim veracity or
completeness in an absolute sense” (empha-
sis added).

¢) Trying to shelter under the Report for the
purpose of proving “criminal acts of Georgia”,
critics seem to quote quite objectively the fol-
lowing words: “The shelling of Tskhinvali by
the Georgian armed forces during the night
of 7 to 8 August, 2008 marked the beginning
of the large-scale armed conflict in Georgia”.®
However, they stop short from reading the
phrase: “[Y]et it was only the culminating point
of a long period of increasing tensions, provo-
cations and incidents”.® (emphasis added).

The Report underlines that it “shows that
any explanation of the origins of the conflict
cannot focus solely on the artillery attack on
Tskhinvali in the night of 7/8 August and on
what then developed into the questionable
(emphasis added) Georgian offensive in South
Ossetia and the Russian military action. The
evaluation also has to cover the run-up to the
war during the years before and the mounting
tensions in the months and weeks immediate-
ly preceding the outbreak of hostilities”.°

The Report states that: “Russia called its
military actions in Georgia a “peace enforce-
ment operation”, while Georgia called it an
“aggression”. The international community, in-
cluding major actors such as the EU, was re-
luctant to enter into any formal qualifications”."
In summary, the Mission used the terms: “pro-
portional” and “disproportionate response” to
classify the actions of the opposing sides. Even
the intervention of the Russian Federation
into Georgia was labelled a “disproportion-
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ate response”. As for Georgia’s opening fire
at Tskhinvali in response to repeated attacks
by South Ossetian forces (strong evidence of
such attacks can be found in the Report), this
was also qualified as “disproportional”.

d) The so-called Georgian experts suggest
that: “the use of force by the Georgian Side
expressed in using GRAD rockets and cluster
bombs in Tskhibvali and the surrounding villag-
es, might be said to amount to aggression (em-
phasis added), in accordance with Article 3(a)
of the UN Resolution 3314” Here the words
“General Assembly”, are suspiciously missing.
Let's see what this Resolution of the United
Nations’ General Assembly provides for:

“Article 1: Aggression is the use of armed
force by a State against the sovereignty, ter-
ritorial integrity or political independence of
another State, or in any other manner incon-
sistent with the Charter of the United Nations,
as set out in this Definition.

Article 3(a): The invasion or attack by the
armed forces of a State of the territory of an-
other State, or any military occupation, howev-
er temporary, resulting from such invasion or
attack, or any annexation by the use of force
of the territory of another State or part thereof,
[qualify as an act of aggression]”."?

Some members of the Fact-Finding
Mission sought to present Georgia as an
aggressor since it attacked “another state”,
which referred to South Ossetia. To this end,
Professor Otto Luchterhandt created a status
of “a stable de facto regime entities that are
not recognized internationally as states but
which might fulfil though not all attributes of
statehood”. Luckily, the Report has not shared
this suggestion. In less than impartial article
published in Russia before he was desig-
nated an expert of the Fact-Finding Mission,
Professor Luchterhandt was propagating the
same suggestion.™

However, fortunately, the Report re-
ferred to South Ossetia as “an entity short of
statehood”.™*

Let us now turn to what Professor Antonio
Cassese, the first President of the International
Criminal Tribunal for the Former Yugoslavia
(ICTY) and later the Chairman of the United
Nations International Commission of Inquiry

on Darfur and a professor at the University of
Florence, wrote in his article: The Wolf that
Ate Georygia:

“Russia has set forth various reasons to
justify its armed intervention in Georgia, where
the breakaway regions of Abkhazia and South
Ossetia are nonetheless under Georgian sov-
ereignty. Russia argues that its invasion was
aimed at 1) stopping Georgia’s aggression
against South Ossetians; 2) ending ethnic
cleansing, genocide, and war crimes commit-
ted by Georgia there; 3) protecting Russian
nationals; and 4) defending South Ossetians
on the basis of the peace-keeping agree-
ment signed by Boris Yeltsin and Eduard
Shevardnadze in 1992.

None of these legal grounds holds water
(emphasis added). By sending its troops to
South Ossetia, Georgia no doubt was politi-
cally reckless, but it did not breach any inter-
national rule, however nominal its sovereignty
may be. Nor do genocide or ethnic cleansing
seem to have occurred (emphasis added);
if war crimes were perpetrated, they do not
justify a military invasion. Moreover, South
Ossetians have Russian nationality only be-
cause Russia recently bestowed it on them
unilaterally”.®

Ronald Allison, Reader at the universal-
ly known London School of Economics and
Political Science, writes: “Russia has unyield-
ingly kept to this ‘we were attacked first’ claim
and referred to the definition of an act of ag-
gression in UN General Assembly Resolution
3314 of 1974 ... However, Russia’s claim of
Georgian ‘aggression’in general against South
Ossetia offers no longer basis for Russia’s
offensive of other forms of combat against
Georgia, since Russian territory itself was not
under attack. [Hence, for filling this ‘gap’, at
the meeting with members of the Valdai Club,
Sochi, V. Putin announced publicly:] ‘What
did you want us to do ... when an aggressor
comes into your territory, you need to punch
him in the face — an aggressor needs to be
punished’ (emphasis added)”."®

It should be mentioned that the facts ob-
tained by the Fact-Finding Mission do not pro-
vide sufficient grounds for blaming Georgia in
the aggression. This explains why the term
“aggression” is not used in relation to any of
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the Parties in the Introduction to the Report.
However, Volume Two of the Report does con-
sider in a great detail to what extent Georgia’s
actions of August 7, 2008 corresponded with
the definition of aggression.

While examining and evaluating the ac-
tions of the parties to the conflict, a number of
controversial issues have arisen in the Report.
In particular: Georgia was accused of alleg-
edly attacking peacekeepers, reportedly caus-
ing human casualties. If we accept paragraph
17 of Volume One of the Report: “Russia
claimed that in the morning of 8 August, 2008,
two Russian peacekeepers were killed and
five wounded' by the Georgian attacks on
the peacekeepers’ premises in Tskhinvali.
Georgia denied ... [this accusation], arguing
that the Georgian troops entering Tskhinvali
were fired at from the Russian peacekeepers’
compounds and that they had to return fire”."®

It is important to underline that the
Report provides as follows: “The Mission
does not have independent reports which
could substantiate or deny the allegations
of either side. Albeit, taking into account the
existing dangerous conditions on the ground,
casualties among the Russian PKF personnel
were likely”."®

According to paragraph 20 of the Report:
“[T]he use of force by Georgia against Russian
peacekeeping forces in Tskhinvali ... was con-
trary to international law”.2°

Deriving from the above, what shall be
concluded?

As Ronald Allison notes: “[M]any groups
of peacekeepers have been killed in compli-
cated regional conflicts elsewhere, without
this resulting in an immediate intervention by
tens of thousands of troops of their “mother”
country”.2® Moreover, Volume Two of the
Report notes: “[T]he fact of the Georgian attack
on the Russian peacekeepers’ basis could not
be definitely confirmed by the mission”.?? The
following is read in the next paragraph: “Still,
doubts remain whether the Russian peace-
keepers were attacked in the first place”.?

Let us revert now to what the Report
states on the Russian intervention into Geor-
gia: “Russia was involved in the conflict in
several ways. First, Russian peacekeepers
who were stationed in South Ossetia on the
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basis of the Sochi Agreement were involved
in the fighting in Tskhinvali. Second, Russian
regular troops were fighting in South Ossetia,
Abkhazia and deeper in Georgian territory.
Third, North Caucasian irregulars took part in
the fighting. Finally, Russia supported Abkhaz
and South Ossetian forces in many ways, es-
pecially by training, arming, equipping, financ-
ing and supporting them ... Under Art. 2(4)
of the UN Charter and the parallel customary
law, the military operations of the Russian
army ... in the territory of Georgia (including
South Ossetia and Abkhazia and elsewhere in
Georgia) in August 2008 constituted a viola-
tion of the fundamental international legal pro-
hibition of the use of force”.%

None of the attempts of the Russian
Federation to justify its actions on Georgian
soil in legal terms are supported in the Report.
These actions inter alia include: the use of
force as self-defence?®, necessity and propor-
tionality of the Russian actions?®, use of force
as fulfilment of the peacekeeping mission?,
intervention on initiative of the South Ossetian
authorities?, “collective self-defence”®, “hu-
manitarian intervention” for the purpose of
suppressing Russian citizens and Ossetians’
genocide®, use of force as action to rescue
and protect nationals abroad®'.

Any impartial expert would consider the
above-mentioned “actions” to be in full viola-
tion of the principles promoted by Article 2(4)
of the UN Charter, and the provisions of the
UN General Assembly Resolution 3314. This
means that all these “actions” are of aggres-
sive character, although the Mission has re-
frained from making any such qualification.

As for Georgia, the Report does not deny
the fact that South Ossetian forces shelled
ethnic Georgian villages and peacekeepers,
sometimes resulting even in death; nor does
it deny an influx of “volunteer” irregular forces
from the territory of the Russian Federation to
South Ossetia through the Roki tunnel, before
August 7, 2008. Meanwhile, the Mission tries
to deny the wide scale incursion of the Russian
regular forces into the territory of Georgia via
the same Roki tunnel. Albeit, according to a
number of reports and publications, including
those of Russian origin, it is a confirmed that
“an unauthorized Russian military presence
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was in fact already present in the conflict zone
on 7 August 2008 ... [holding] regular exercis-
es in South Ossetia, including one just a week
before the August war”.?

The fact that Georgia launched massive
artillery shelling, including the use of cluster
bombs — even in response to intensive attacks
from the South Ossetian Side — was consid-
ered by the Mission a violation of the principle
of prohibition of the use of force, enshrined in
the UN Charter, by Georgia. It should be noted
that Georgia has admitted to those facts, but
claimed to act in response to the attack by the
Russian regular and irregular (the so-called
“Boeviks”) military forces in Tskhinvali and the
surrounding regions. To make a comparison, it
is worth mentioning that the Mission has con-
demned Russia’s attempt to deny the use of
cluster munitions, while shelling the civilian
population.

As for “the Georgian view that Russian sol-
diers had entered Georgian territory through
the Roki tunnel already before the Georgian
air and ground offensive started on 7 August
2008 at 11.35 p.m. could not be verified by the
Mission”. However, the Mission noted: “It is
not excluded that new evidence might show
that Russian soldiers had already entered
Georgian territory at that point in time”.3* (em-
phasis added).

Hence, the absence of facts regarding the
influx of Russian regular forces into the terri-
tory of Georgia, and on launching an attack
on Georgia, has turned out to be sufficient
grounds for the Mission to not make any quali-
fication thereupon.

The Russian military intervention into
Georgia and the occupation of a significant part
of the territory of Georgia, including Abkhazia
and South Ossetia, have resulted in discus-
sions on the diplomatic, political, and more im-
portantly, the international legal interpretation
of the facts. As already mentioned, the major-
ity of Western, and even some Russian, ex-
perts fully support the position of Georgia and
criticize the aggressive policy of the Russian
Federation.

Several eminent statesmen and politicians
attribute vital importance to the situation facing
Georgia and the necessity to take urgent steps
for the purpose of avoiding widespread attack.

As Vaclav Havel, Valdas Adamkus, and other

well-known political and public figures have

announced: “[T]he critical question is to deter-

mine which country invaded the other, rather

than which soldier shot the first bullet”.®
Meanwhile, in Georgia some of the so-

called experts focus only on the dubious

provisions of the Report. Nevertheless, most

important is that the Report contains a long

list of aggressive acts, flagrantly violating

International Humanitarian Law, committed or

supported by the Russian Federation:

= Under these circumstances, the Georgian
attacks against the Russian peacekeep-
ers’ base would equal an attack on an
an ordinary Russian base in foreign ter-
ritory, and were therefore specifically ad-
dressed against Russia as a state, but
this does not constitute a sufficient condi-
tion for self-defence. Moreover, as stated
above, the alleged Georgian attack on the
Russian peacekeepers’ base could not be
definitely confirmed by the mission;3®

= There is no doubt that the Russian peace-
keepers, if they had been directly attacked,
had the right to immediate response. An
immediate military response was neces-
sary and proportionate under that condi-
tion. Still, doubts remain as to whether the
Russian peacekeepers were attacked in
the first place;*

= It is more difficult to decide whether the
entire military campaign against Georgia
was necessary and proportionate;*

= |n conclusion, the Russian intervention
in Georgia cannot be justified as a res-
cue operation for Russian nationals in
Georgia;®

= For these reasons, the presence of
Georgian police or military in the Kodori
Valley cannot be considered an armed at-
tack on Abkhazia;*°

» The use of force by Abkhazia was not jus-
tified under international law and was thus
illegal. The same applies to the Russian
support for Abkhaz use of force;*’

=  While the damage caused to hospitals by
GRAD rockets or artillery shelling resulted
from the use of inaccurate means of war-
fare, the helicopter fire at the hospital in
Gori seems to indicate a deliberate tar-
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geting of this protected object. This may
amount to a war crime;*?

While the exact number of summary ex-
ecutions has not been established, and
some facts remain uncertain, the Mission
nevertheless believes that there is credible
evidence of cases of summary executions
carried out by South Ossetian forces;*?
The Mission believes there are confirmed
cases of ill-treatment and torture commit-
ted by South Ossetian forces;*

The Mission believes there are confirmed
cases of ill-treatment and torture against
detained combatants. Such acts seem
to have been committed mainly by South
Ossetian forces, in some cases possibly
with Russian soldiers present;*

It seems that there have been numerous
cases of illegal detention of civilians, ar-
bitrary arrests, abduction and taking of
hostages, mostly committed by South
Ossetian forces and other South Ossetian
armed groups;*®

During and, in particular, after the conflict,
a systematic and widespread campaign
of looting took place in South Ossetia and
in the buffer zone against mostly ethnic
Georgian houses and properties. Ossetian
forces, unidentified armed Ossetians, and
even Ossetian civilians participated in this
campaign, with reports of Russian forces
also being involved. The Russian forces
failed to prevent these acts and, most
importantly, did not stop the looting and
pillage after the ceasefire, even in cas-
es where they witnessed it directly. The
Abkhaz forces did not embark on such pil-
lage. There are, however, reports of a few
instances of looting and destruction;*”
The Russian authorities and the South
Ossetian authorities overwhelmingly failed
to take measures to maintain law and or-
der and ensure the protection of the civil-
ian population as required under IHL and
HRL;*

There were several reasons for the dis-
placement of approximately 135,000 per-
sons in the context of the August 2008
conflict and its aftermath. While the need
to avoid the danger of hostilities and the
general climate of insecurity account
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for most of the displacements, numer-

ous documented cases of violations of

IHL and HRL committed in order to force

the displacement of ethnic Georgians in

South Ossetia lead us to conclude that

the prohibition against arbitrary or forced

displacement has been violated;*

= Several elements suggest the conclu-
sion that ethnic cleansing was carried
out against ethnic Georgians in South

Ossetia both during and after the August

2008 conflict;°
= The protection of the property rights of

IDPs is a longstanding issue, with still un-

settled disputes over property rights dat-

ing back to the conflicts in the 1990s. In

South Ossetia, there has been a serious

failure on the part of the authorities and

the Russian forces to protect the property
rights of IDPs during—and, especially, af-
ter—the August 2008 conflict. Furthermore,

South Ossetian forces did participate

in the looting, destruction, and burning

of houses during and after the conflict.

Comprehensive reparation programmes

should be designed and implemented.

They should be seen as a complement to

the exercise of the right to return of IDPs,

and not a substitute for this right;
= Serious concern is expressed about the
situation of ethnic Georgians in the Gali

District (Abkhazia) and the Akhalgori

District and the effective protection of their

rights. The de facto authorities in Abkhazia

and South Ossetia must ensure that the
rights of these persons are protected. The
issue of the status of Abkhazia and South

Ossetia can under no circumstances be

allowed to result in the discrimination or

the infringement of their rights.52
No comments are needed.

In concluding, we would like to refer to the
Tagliavini Report and the well-known book by
Ronald D. Assmus to make a meaningful as-
sessment of Russian aggressive “deeds” and
policy pursuit by the International Community
of States.

Ronald D. Asmus makes the following as-
sessment: “This war was also aimed not only
against Georgia but against the West more
generally. Georgia was the physical target, but
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we were in the political crosshairs, too. Thilisi
became the whipping boy for Russian com-
plaints and resentments that had been build-
ing for years against the United States, NATO,
and those countries Moscow saw as giving
encouragement to Georgia. That was clear
in everything from how the war was treated
in the Russian media, to the way Russian of-
ficers described their mission during the brief
occupation period, to the graffiti left behind by
departing Russian troops. Those resentments
started with the United States and NATO but
they did not end there. Russian soldiers took
pleasure in destroying EU flags as much as
they did any symbol of U.S. or NATO pres-
ence. Russia’s propaganda effort not only
blamed the war on the Georgians but directly
implicated the United States as having fos-
tered and created this conflict”.%

Asmus continues: “Many in the West
have tried to step back and pretend that the
Russian-Georgian war was a local conflict
that they were not party to. But there is little
doubt that in Russian eyes this war marked
a new Russian policy of rollback and contain-
ment — an effort to roll back Western influence
and to contain any future expiation of Western
institutions to Russia’s borders. Moscow was
announcing that the days of what it was as
retreat were over. This was its way of saying
to the West collectively that Georgia was in
its backyard and we should stay out. It was
meant to send a signal that Russia was lit-
erally willing to fight back to prevent further
Western encroachment on its borders, above
all through NATO enlargement. In that sense,
this was the first post —Cold War East —West
military conflict”.>

Despite the fact that the international
community of states, particularly the Council
of Europe and the European Union, constantly

urge Russia to withdraw the recognition of the
so-called “independence” of the break-away
regions of Georgia, this has not happened.
The illegality of Russia’s attitude towards the
territorial integrity of Georgia is also under-
lined by the Report. However, during the en-
tire post-war period, the Russian Federation
has been strengthening its military presence
in Abkhazia and so-called South Ossetia and
“justifying” this by the so-called “agreements”,
“concluded with independent states”, not al-
lowing any international organization or its ob-
servers to enter these areas. The entire world
is witnessing grave violations of human rights
in those areas, but is not able to monitor the
situation on the ground.

How long shall the international community
tolerate this cynical attitude to the fundamen-
tals of the contemporary international legal or-
der? In this context, we agree with the Report’s
conclusion that: “There is a need for more time-
ly and more determined efforts to control an
emerging crisis situation, and in such situations
a more sustained engagement is needed from
the international community and especially the
UN Security Council, as well as by important
regional and non-regional actors.

It has also emerged that the set of stabiliz-
ing arrangements and institutions, such as the
Joint Peacekeeping Forces (JPKF), the Joint
Control Commission (JCC) and the OSCE
presence in the case of South Ossetia, as well
the Commonwealth of Independent States
Peacekeeping Force (CIS PKF) and UNOMIG
for the Abkhaz conflict, which had been estab-
lished with the assistance of the international
community following the armed conflicts in
Abkhazia and South Ossetia during the early
1990s, were increasingly overtaken by new
and more threatening developments both in
the political and military fields”.5®

' A. lllarionov, ‘The First Impressions: This is A Scandal’, Live Journal, (09 September,
2009), <http://aillarionov.livejournal.com/118326.html>, accessed 19 March, 2010.
2 Newspaper “Republic of Georgia”, December 19, 2009.

3 A. lllarionov, see note 1.

4 EU Council, Presentation of the Report of the Independent International Fact-
Finding Mission on the Conflict in Georgia, Brussels, 2009, 13875/09.

5 See above, fn 2.
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NINO SAGINASHVILI

ARTICLE 2(7) OF THE UN CHARTER - THEORY AND PRACTICES

1. INTRODUCTION

The principle of non-intervention has al-
ways been regarded a solid foundation or a
necessary precondition for the independent
existence of a state and for cooperation be-
tween states. Consequently, this principle fair-
ly represents the basic concept of international
law and international relations. This approach
explains the significance of the principle of
non-intervention in the international arena.
More precisely, this approach embraces the
following: a high level of politicization of the
issue, attempts to disguise the existing real-
ity in legal terminology, interpretation of legal
provisions in accordance with the interests
of superpowers and considering the specific
circumstances, and sometimes even clear
legitimisation of unlawfulness (such as in the
case of Kosovo). This comes as no surprise,
within the general context of double standards
that exist in international law. These realities
should be taken into account even moreso
when such a delicate issue as the principle of
non-intervention is considered in relation to
domestic jurisdiction of a state.

The principle of non-intervention is a com-
prehensive topic; however the present article
will consider it solely within the scope of Article
2(7) of the Charter of the United Nations, i.e.
as part of the sole universal international or-
ganization. The unique nature of this Article
covers both international and domestic juris-
dictions and simultaneously encompasses
the dangerous precedents of the intersection
of law and politics." From the beginning, the
following must be clarified: What issues does
domestic jurisdiction of a state cover, where
other states are prohibited from intervening?
What did this prohibition mean or what does it

currently mean? How much room is there for
change in the list of issues prohibited? What is
the criterion for determining whether a matter
is of national or international jurisdiction? How
compatible are the theoretical considerations
and practical experiences of a state in this
field? These are just a few examples of ques-
tions that emerge when discussing the prin-
ciple of non-intervention, and these questions
will be considered in this article, considering
its narrow format.

Chapter 1 of the present article introduces
some preliminary notions on the principle of
non-intervention as recorded in Article 2(7)
of the UN Charter, and summarizes its gen-
eral scope, including concerns such as inter-
dependence of international law and politics,
as well concerns about theory and practice.
All these notions taken together explain the
special interest towards the principle. Chapter
2 analyses the historical steps that occurred
in the years 1943-1945, in formulating Article
2(7) within the framework of the international
conferences organized by the U.S.A., the UK,
and the USSR. From the standpoint of inter-
national legal cooperation, particular atten-
tion shall be given to conferences in Moscow,
Dumbarton Oaks, and San Francisco, in 1943,
1944, and 1945 respectively. Chapter 3 deals
with the issues of interpretation of Article 2(7),
considering the possibilities of the intersec-
tion of theory and practice. The analysis of
the mechanism of autointerpretation is of sig-
nificant value in this case. Chapter 4 considers
the relationship between the principle of non-
intervention and other principles such as the
concept of state sovereignty, the prohibition of
the use of force, and elementary considera-
tions of humanity and the human rights doc-
trine. Unlike the preceding chapters, Chapter
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5emphasizes the practical application of Article
2(7). In particular, this chapter focuses on the
controversial question of whether humanitar-
ian intervention is a right or simply a possibil-
ity. The final chapter of the article sums up the
contentious approaches to theory and prac-
tice, related to the principle of non-intervention
as provided in Article 2(7) of the UN Charter.
This chapter analyses the root causes of this
controversy, and suggests one such cause is
the general and ambiguous wording of Article
2(7). This is because the general and ambigu-
ous text provides the possibility of mutually ex-
clusive interpretations and applications of the
provisions and makes it impossible to form a
uniform practice, thus, undermining the signifi-
cance of the principle of non-intervention.

2. ARTICLE 2(7): HISTORICAL OVERVIEW AND
FORMATION

When discussing the principle of non-in-
tervention enshrined in Article 2(7) of the UN
Charter, it should be fairly criticized, first for
its obscure and ambiguous text, and second
for the controversy regarding its interpreta-
tion and application. Taking into consideration
these difficulties, the analysis of the historical
steps of the formulation of Article 2(7) provi-
sions, within the framework of the international
conferences held in the years 1943-1945, be-
comes necessary. This article will pay particu-
lar attention to the discussion of the Moscow,
Dumbarton Oaks, and San Francisco confer-
ences.

2.1. Moscow Conference

The essence of the principle of non-in-
tervention was not discussed at the Moscow
Conference (October 19-30, 1943). However,
the scope of the principle was outlined when
the Ministers of Foreign Affairs from the U.S.,
the UK, and the USSR discussed the possibility
of “peaceful coexistence... wide cooperation”
and “the necessity of establishing at the earli-
est practicable date a general international or-
ganization, based on the principle of the sov-
ereign equality of all peace-loving states, ...
for the maintenance of international peace and
security.”® These were the the words used in
the Joint Four-Nation Declaration, concerning
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the issues of joint security, concluded by the
U.S., the UK, the USSR, and China.* From this
declaration, it is easy to understand the inten-
tions of these states - to reveal themselves to
the community of nations as true peace-loving
states, and to have their actions considered
just and fair. However, in the initial draft pre-
pared by the U.S.A.,® the term “peace-loving”
was not even mentioned. It was added to the
text at a later stage.® Still, within the context
of the principle of sovereign equality, the real
interests of the states were better revealed in
paragraph 6 of the declaration: “That after the
termination of hostilities they will not employ
their military forces within the territories of oth-
er states except for the purposes envisaged in
this declaration and after joint consultation.”
Consequently, paragraph 6 was interpreted as
an act of self-limitation by the states,® which
would have entered into force only following
the defeat of Hitler's Regime in Germany.®
In other words, the U.S.A., the UK, and the
USSR agreed that after the end of World War
I, they “would not use military measures for
settling disputes without prior consultation to
each other”'°. However, the exceptions set by
paragraph 6 did not include air force or navy
bases located on the territory of other states.
The UK Foreign Secretary, Anthony Eden,
specified that for the conduction of such ac-
tions, it was necessary to consult the respec-
tive states, but not necessarily to reach an
agreement with them. 2

Therefore, the wording of paragraph 6
clearly demonstrates that the Moscow Confe-
rence recognized the need for the principle of
non-intervention, determined the compliance
conditions thereupon, and interpreted the
exceptions to the rule in the form of travaux
préparatoires, since they were not reflected in
the text of the Joint Four-Nation Declaration
(i.e., the issue of the location of air force or
navy bases on the territory of other states).

2.2. Dumbarton Oaks Conference

The main emphasis at the Dumbarton
Oaks Conference (August 21-September
28, 1944) was made on the establishment of
an international organization to deal with the
maintenance of international peace and secu-
rity, before the end of World War II. The rep-
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resentatives of the U.S.A., the USSR, the UK,
and China submitted Tentative Proposals on
the general structure and functions of the or-
ganization. More likely, it was an exchange of
views in an unofficial format.'

The Soviet Union Memorandum is of rath-
er a small volume and it says nothing about
the principle of non-intervention.™

The US Memorandum does not men-
tion the principle of non-intervention ei-
ther.’> However, it speaks about the Security
Council's qualification of such a dispute or
situation, which seriously endangers interna-
tional peace and security.’® To illustrate such
a dispute or situation, the document refers to
the instance of the use of armed forces by one
state within the jurisdiction of another state,
without the authorization of an international
organization.” Providing such an example is
an indirect but clear indication that, despite its
significance, the principle of non-intervention
may be limited on the basis of the authoriza-
tion of an international organization.

The United Kingdom Memorandum does
not precisely define the scope of the principle
of non-intervention.”™ It only argues against
providing any guarantees of territorial integrity
or political independence, within the scope of
the principle. Hence, a new international or-
ganization shall not undertake to respect and
protect territorial integrity and political inde-
pendence of all member states.’ Otherwise:

1. protection of political independence
shall be identified as one of the principles of
the organization. Therefore, it shall be deemed
as a general notion and not a concrete obliga-
tion binding neither the organization, nor its
members;?°

2. guarantees of territorial integrity were
given within the system of the League of
Nations. However, such guarantees had be-
come an object of criticism from the very
beginning,?! as they themselves could not “stop
intervention in the territory of another state and
its occupation by armed forces”??. Hence, their
existence had no sufficient grounds.

It is clear from the above that the United
Kingdom had not denied the significance of
the principle of non-intervention. However, the
UK did argue against providing any guaran-
tees to that end, since it fairly regarded them

as setting limits to the actions of states, rath-
er than ensuring their protection. From this
standpoint, to draw a parallel with the defini-
tion of aggression, assessment will include
the following: states attempt to act with special
care regarding such issues of subtlety in the
international arena, as they are not protected
from committing acts of aggression in the fu-
ture, and “a potential boomerang effect... can
never be excluded”.

The China Memorandum says noth-
ing about the principle of non-intervention.?*
However, it qualifies the following as an act
of aggression, inter alia: intervention of armed
forces in the territory of another state, use of
land, sea, or air forces to shell another state’s
territory or attack other state’s land, sea, or air
forces.®

As a result of a long process of negotia-
tions at the Dumbarton Oaks Conference, a
draft on the establishment of an international
organization of security, jointly elaborated by
the representatives of the USSR, the U.S.A,,
and United Kingdom was approved.?® In the
draft, the principle of non-intervention was
not mentioned in the Chapter of Principles,
while all the other six principles in Article 2
of the present day UN Charter were listed.?”
However, it is the Section of Pacific Settlement
of Disputes that draws our attention. This sec-
tion covers the disputes and situations that
endanger the maintenance of international
peace and security;?® however, they are not
serious enough to be qualified by the Security
Council as “any threat to the peace, breach
of the peace or act of aggression” (Chapter
VIII, Section B, para. 2). Respectively, the
competence of the Council for settling such
disputes is limited to issuing recommenda-
tions (Chapter VIII, Section A, para. 5).%° As for
disputes of legal nature, the Security Council
is empowered to refer “legal questions” to an
international court of justice, for advice (para.
6)*' and not for seeking a legal solution to a
dispute. After discussing these draft provi-
sions, paragraph 7 of the draft states: “The
provisions of paragraphs 1 to 6 of Section A
should not apply to situations or disputes aris-
ing out of matters which by international law
are solely within the domestic jurisdiction of
the state concerned.”?
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It turns out that at the Dumbarton Oaks
Conference, the principle of non-intervention
was recognised only in relation to minor dis-
putes and situations.

2.3. San Francisco Conference and
Current Approach to Article 2(7)

The draft of the charter of an international
organization, elaborated during the Dumbarton
Oaks Conference, was considered at the San-
Francisco Conference (April 25-June 26,
1945) as a “sufficient basis”.® At the same
time, considerable work was undertaken at
commissions and committees, and a number
of amendments were suggested. Among them
were the following:

In the joint draft of October 10, 194434 on
the establishment of an international organi-
zation of security, reference to the principle
of non-intervention in domestic jurisdiction
of a state was made in the Section of Pacific
Settlement of Disputes, rather than in the
Chapter of Principles.®® This approach was
amended at the San Francisco Conference.
More precisely, on May 5, 1945, four states—the
USSR, the U.S.A., the United Kingdom, and
China submitted a draft package of amend-
ments. They suggested moving paragraph 7
of Section A of Chapter VIl to Chapter I, as
the seventh principle, with the following minor
alteration: “Nothing contained in this Charter
shall authorize the Organization to intervene
in matters which are essentially within the do-
mestic jurisdiction of the state concerned or
shall require the Members to submit such mat-
ters to settlement under this Charter; but this
principle shall not prejudice the application of
Charter VIII, Section B.”¢ (i.e. the application
of enforcement measures®).

The suggested change was interpreted
by the ‘Sponsoring Powers’ “as a basic prin-
ciple, and not, as had been the case in the
Dumbarton Oaks proposals and in Article 15
of the Covenant of the League of Nations,®
as a technical and legalistic formula designed
to deal with the settlement of disputes by the
Security Council.”®

Hence, this provision was designed to re-
strict not only the competence of the Security
Council under Chapter VI, but the entire work-
ing of the organization.*® Later, the last phrase
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of the provision was again amended for further
clarification: “but this principle shall not preju-
dice the application of enforcement measures
under Chapter VII.”#*' In other words, it was clar-
ified that when a state acts essentially within
its domestic competence and thus endangers
the maintenance of international peace and
security,*? and when the threat is high and se-
rious, then it becomes necessary to undertake
enforcement actions under Chapter VII, not

just pacific measures pursuant to Chapter VI.
It is worth mentioning that this latter

amendment was suggested by Australia.*® It

was intended to be a compromise between
the broad competence of the Security Council
to maintain international peace and security,
and the significance of the principle of non-
intervention in domestic jurisdiction of a state.
On one hand, the principle of non-intervention
limits the competence of the United Nations,
hence regulating its entire operation, including
the competence of the Security Council. On
the other hand, the practical importance of the
application of the Security Council’s primary
objective was taken into account and, there-
fore, the only exception was allowed in favour
of Chapter VIl enforcement measures.* More
precisely, only a narrow exception was allowed
despite the fact that Chapter VIl foresees
other measures such as recommendations

(Article 39) and provisional measures (Article

40).# However, this narrow exception has

not affected the competence of the Security

Council, not even limiting it at a minimum. On

the contrary, the SC competence was further

strengthened on the basis of the amendment.

Consequently:

e if the issue at stake does not belong to
matters that are essentially within the do-
mestic jurisdiction of the state concerned,
then the operation of the UN Charter, in-
cluding Chapter VII provisions, is not re-
stricted to this case, as a rule;

e if the issue at stake falls under domes-
tic jurisdiction, then, according to Article
2(7), the UN Charter shall not be applied.
There is still, however, a possibility for the
application of enforcement actions under
Chapter VI1.46
Hence, the Security Council can take en-

forcement measures in both cases, and it is
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evident that the UN Charter “giv[es] a monop-

oly of the use of force to the Security Council

...”7_ This issue turns out to be crucial within

its political and legal context, since:

e according to the established practice, the
Security Council Chapter VII resolutions
are legally binding if the Council decides
s0,8 and they are adopted on behalf of all
UN Member States;*®

e while promoting the peaceful settlement
of disputes® and prohibiting not only the
use of force, but even the mere threat of
force,’" the UN Charter recognizes only
two exceptions:®? the right of self-defence
(Article 51) and enforcement measures
under Chapter VII (Articles 39-43).%
However, such a classification of the ex-
ceptions is incomplete. It does not take
into account the possibility of the use of
force by regional organizations on the ba-
sis of the Security Council’s prior authori-
zation, provided by Article 53 of the UN
Charter. This is why the formulation sug-
gested by Vogan Lowe: two exceptions:
self-defence and authorization of the
Security Council® (Articles 42 and 53 are
considered together here); or the formula-
tion suggested by Christine Chinkin: three
exceptions: self-defence, enforcement ac-
tion under Chapter VII, and enforcement
action by regional arrangements under
Chapter VIII.%

2.4. Article 2(7): Initial Intention

Generally speaking, the issue of non-in-
tervention has caused “wearisome debates”
and harsh discussion since the very estab-
lishment of the UN.% It is probably true to say
that no article of the Charter has caused more
trouble than this one [Article 2(7)].”%” However,
the vivid controversy at the San Francisco
Conference regarding this article was not sur-
prising, since each state was trying to pursue
its own interests.%® Moreover, this controversy
had not affected the San Francisco records in
a way of making them ambiguous or obscure.
On the contrary, the general trend of the
Conference and the overall intentions of the
drafters of the UN Charter in relation to this is-
sue were quite clear.%® A general prohibition of
intervention in domestic affairs was defined as

“an overriding principle or limitation”. More
precisely, in Article 2(7) of the UN Charter, the
term “intervene” was understood as:

... any “action” by any organ of the United
Nations concerning a matter which was within
the domestic jurisdiction of particular States;
i.e. any discussions of or recommendation, in-
quiry or study concerning the domestic affairs
of one State in particular or a particular group
of States would amount to intervention.®’

Here it should be noted that the cited pro-
visions are not merely political statements,
they also have a strong legal background,®?
since the draft of those provisions was pre-
pared at the San Francisco Conference by a
committee of jurists,®® and the majority of the
legal advisers present at the Conference later
became judges of the International Court of
Justice (ICJ).%

2.5. Article 2(7): Further Development
within the UN System

Within the UN system, the principle of
non-intervention has developed far beyond
the general and “compressed” text of Article
2(7). Its scope was broadened by a number of
General Assembly resolutions adopted on this
matter. However, the following essential differ-
ence should be taken into account:

e Article 2(7) prohibits the United Nations,
as an independent entity, from intervening
in domestic jurisdiction of any state;5®

e General Assembly resolutions are directed
at individual states or a group of states,®
i.e., individual states or a group of states
is prohibited from intervening.

From this standpoint, we should analyse
the following resolutions:

— General Assembly resolution 2131 (XX)
of 1965: Declaration on the Inadmissibility
of Intervention in the Domestic Affairs
of States and the Protection of Their
Independence and Sovereignty.%” This
declaration is considered “only [as] a
statement of political intention and not a
formulation of law”.%8

— General Assembly resolution 2625 (XXV)
of 1970: Declaration on Principles of Inter-
national Law concerning Friendly Rela-
tions and Co-operation among States in
accordance with the Charter of the United
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Nations.®® This declaration has repeated
the essentials of the previous resolution
concerning the issue of non-intervention:”®
“No State or a group of States has the
right to intervene, directly or indirectly,
for any reason whatever, in the internal
or external affairs of any other State.””
However, unlike the previous declaration,
this resolution proclaims the “basic princi-
ples” of international law”"? and the text of
the resolution regarding the principles of
the non-use of force and non-intervention
is of customary content.”

— General Assembly resolution 3314
(XXIX) of 1974: Definition of Aggression.
According to Article 5(1): “No considera-
tion of whatever nature, whether politi-
cal, economic, military or otherwise, may
serve as a justification for aggression.””
On the basis of this wording, humanitarian
intervention may also be qualified as an
act of aggression.” However, the practice
has proved to have been developed in a
different direction.”®
It is evident from the above-mentioned

resolutions and the analysis thereupon, that

the principle of non-intervention is absolute in
nature and in scope. There are no exceptions
envisaged.”

e on the treaty level: it is not difficult to iden-
tify conventional grounds for the existence
of the principle of non-intervention. On the
contrary, there is a wide range of global
and regional international treaties.’

e onthecustomarylawlevel:inthe Nicaragua
case, ICJ recognized the principle of non-
intervention as “a customary principle
which has universal application.”®

3. ARTICLE 2(7): INTERPRETATION

Article 2(7) encompasses quite general
phrases, and, as a result, a “double threat” ap-
pears:

o the scope of domestic jurisdiction is not
yet clearly defined, and

o states have not yet agreed on a definition
of intervention that is acceptable to all.®°

The existing situation provides a broad
possibility of interpretation. However, in the
Charter there is the complete absence of
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any reference to who might be authorized
to make an interpretation; “[ylet this lacuna
was clearly intentional.”®' It is also evident,
that the burden of proof was fully transferred
onto the state’s “basic principle of consent”,
which is the Grundnorm of international law
(Schwarzenberger).®2 From this standpoint,
the concept of state sovereignty includes con-
sent of a state on recognizing a norm as legally
binding, and autointerpretation of this norm by
a state, if the state concerned has not trans-
ferred such a competence to another body.®
As the UN Charter had not accepted the prec-
edent of Article 15(8) of the Covenant of the
League of Nations®, it suggested a different
text, a general one without any clarification, for
the principle of non-intervention. Respectively,
there are different ways of interpreting Article
2(7). Discussion of each of them is not within
the scope of the present article, and, therefore,
we shall only deal with the most realistic and
widely accepted approach of interpretation.

3.1. Autointerpretation

Autointerpretation is one of the most prag-
matic methods of interpretation at the interna-
tional plane, and is protected to a maximum
degree from legal idealism. This fact provides
for its wide application. To evaluate autointer-
pretation according to the three-level scheme
proposed by Oscar Schachter,® the follow-
ing will be concluded: autointerpretation is an
international mechanism of a legal character
(Second Level), which it is closely related and
strictly based on the actions and interests of
states (First Level). At the same time, it em-
braces the values of the common good (Third
Level). More precisely, this scheme works in
the following way: as a rule, states act in ac-
cordance with their interests and their free will.
Consequently, states possess “[tlhe freedom
of action which international law has always
recognized in matters of domestic jurisdiction
...”® This is why autointerpretation based on
the will of states provides a solid guarantee
for defining matters belonging to domestic
jurisdiction, in a favour of states.®” However,
there is always an expectation that the shared
values, aspirations and ideals of the interna-
tional community shall be taken into consid-
eration. Such an approach creates the basis
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for the efficient functioning of the principle of

non-intervention.

On the other hand, this approach creates
inconvenience in the system of international
law and contradicts the maxim nemo judex in
sua causa®® (No one can be a judge in his own
case). In fact, an alarming situation is created
and deserves legitimate criticism. Alf Ross as-
sesses this approach as “catastrophic”.?® Hans
Kelzen qualifies this situation as “absurd™®.
Accordingly, the following question emerges:
are there, in fact, any alternative methods to
autointerpretation?

In general, alternatives are always possi-
ble. The following views and suggestions are
most interesting in this respect:

— The Delegation of Greece suggested that
the International Court of Justice had the
competence to interpret issues belonging
to domestic jurisdiction.”’ However, this
position was not upheld, as the required
two-thirds of states were not ready to sup-
port the legal mechanisms of the regula-
tion of this issue.®? This is no surprise. The
Charter of the United Nations gives prior-
ity to peaceful settlement of disputes rath-
er than to the application to the ICJ.% It is
a true paradox, that states prefer political
settlement of a dispute over a purely legal
solution. However, there are always coun-
terarguments, among other factors, such
as the time factor. Therefore, the failure
of the Greek proposal was actually logical
under the general background of high po-
liticization of international legal system.

— At the San Francisco Conference, the
Delegation of Belgium suggested that the
General Assembly be granted the broad
competence for the interpretation of the
UN Charter.®* Even if that were so, the
outcome would not be much different,
as the Assembly decisions have a char-
acter of recommendations®, they are not
legally binding.®® That makes such an
interpretation senseless. Therefore, the
General Assembly as the mechanism for
the interpretation of Article 2(7) is out of
question.%’

— The San Francisco Conference on one
hand recognized that the tariff system
and customs laws belong to domestic

jurisdiction of states.®® At the same time,

the competence of the Economic and

Social Council was also defined, to es-

tablish standards in these fields®. These

standards were supposed to be taken into
consideration by states, and not to be
legally binding upon them.'® To put this
otherwise, “nothing contained in Chapter

IX [of the UN Charter] can be construed

as giving authority to the Organization to

intervene in the domestic affairs of mem-
ber states”®!, even by means of interpre-
tation.

— Security Council is the primary political
body of the United Nations “with its un-
precedented powers and limited member-
ship plus the right of five permanent mem-
bers to veto substantive proposals [should
be taken into consideration as well]...”.1%2
Although interpretation by a political body
leads to a problem of legitimacy,'® but
considering the general background of
politicization, this also shall be consid-
ered logical. At the same time, decisions
of the Security Council are legally bind-
ing (Article 25), though this is true only
in relation to the Chapter VII decisions.'*
However:

... Article 2(7) specifically states that it
does not apply to Chapter VIl enforcement
measures. Thus, the one area in the Chapter
in which the Organization is clearly competent
legally to decide on the nature of an issue and
to respond to it, is the one area to which Article
2(7) does not apply. If the Organization were
competent to interpret and apply the phrase
“domestic jurisdiction” generally, then the ex-
ception for Chapter VII would not have to be
made.%

Therefore, neither the Security Council is
competent to define the scope of domestic ju-
risdiction. As for the Chapter VIl enforcement
measures, they are not considered within the
scope of the principle on non-intervention, but
they fall outside the scope the principle, as
purely political exceptions.

In conclusion, the principle of non-inter-
vention limits the operation of the entire or-
ganization, including its actions, as well as the
interpretation conducted by the organization.
This is because the United Nation is consid-
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ered as an “interested party”, and any of its de-
cisions is considered as a violation of the max-
im nemo judex in sua causa.'”® Considering
this, the only solution left is autointerpretation,
despite its negative sides. Consequently, the
final position may be formulated as follows:
Itis correct that autointerpretation is based
on the gross violation of the basic guarantees
of legality and is not at all oriented towards the
legal solution of an issue. Nevertheless, it re-
mains one of the most efficient mechanisms
of interpretation at the international plane.
Therefore, neither its complete rejection nor
its compete support is relevant. However, the
very notion that we can easily rely on and si-
multaneously stay within legal regulation is the
basic principle of state consent, as “the legal
expression of the continuing political fact of
sovereignty”.'%” As a result, autointerpretation
of the principle of non-intervention, despite
its negative characteristics, is the correct so-
lution, and “there is no vagueness as to au-
tointerpretation in Article 2(7)...71%,

4. THE INTERRELATION OF THE PRINCIPLE
OF NON-INTERVENTION AND OTHER
PRINCIPLES

The principle of non-intervention en-
shrined in Article 2(7) is not an isolated prin-
ciple. Antonio Cassese calls it “a solid and
indispensable ‘bridge’ between the traditional,
sovereignty-oriented structure of the inter-
national community and the ‘new’ attitude of
States based on [their] coexistence... and
closer cooperation.”’® Correspondingly, the
principle of non-intervention closely relates to
a number of principles. The principles of territo-
rial integrity and the inviolability of frontiers,™?
the state sovereignty and the sovereign equal-
ity of states'" shall be paid specific attention
among these principles.

4.1. The Principle of Non-Intervention,
State Sovereignty, and the Prohibition
of the Use of Force

The system of contemporary international
law is primarily based on the doctrine of state
sovereignty and the principle of non-interven-
tion in domestic matters of a state. Otherwise,
even the “ordre public of international commu-
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nity”,"? being widely criticized due to its decen-

tralization,"® double standards,"'* and high de-

gree of politicisation"® would have been impo-
ssible to achieve.

e “... the principle of non-intervention ... is
the legal insurance of their [states’] sover-
eign existence.”'"®

e “The principle of non-intervention in-
volves the right of every sovereign State
to conduct its affairs without outside inter-
ference... [and] [bletween independent
States, respect for territorial sovereignty
is an essential foundation of international
relations”,"” and international law requires
political integrity also be respected.”!'8

e The principle of non-intervention “plays the
role of a necessary shield behind which
states can shelter in the knowledge that
their more intense international relations
will not affect their most vital and delicate
domestic interests.”"®

Notwithstanding the high authority of

the above cited views, we suggest that the
most realistic assessment is that of Watson.
According to Watson, “... Article 2(7) ... is only
a symbol of sovereignty and not sovereignty
itself.”120 With this background, it is easier to
understand the essence of the existence of the
exception made from the “fundamental princi-
ple of state sovereignty, on which the whole of
international law rests...”"?".

The close relation of the principles of non-
intervention and non-use of force should be
highlighted as well. These two principles not
only complement each other,'?? but also sub-
stitute each other.' At the same time, the ICJ
has granted the status of customary interna-
tional law to both principles.'?*

In assessing the information mentioned
above, we reach the following conclusion:
“The effects of the principle of respect of the
territorial sovereignty inevitably overlap with
those of the principles of the prohibition of the
use of force and of non-intervention.”'2

The following proposal made by the
Delegation of Brazil at the San Francisco
Conference is interesting in relation to the in-
terrelation of the principle of non-intervention,
state sovereignty and the prohibition of the
use of force:



N. SAGINASHVILI, ARTICLE 2(7) OF THE UN CHARTER - THEORY AND PRACTICES

All the members of the Organization shall
refrain in their international relations from any
intervention in the foreign or domestic affairs
of any other member of the Organization, and
from resorting to threats or use of force, if they
are not in accord with the methods and de-
cisions of the Organisation. In the prohibition
against intervention there shall be understood
to be included any interference that threatens
the national security of another member of the
Organisation, directly or indirectly threatens its
territorial integrity, or involves the exercise of
any excessively foreign influence...'?®

4.2. Principle of Non-Intervention and
Human Rights

The interrelation of the principle of non-
intervention and the concept of human rights
deserves special attention in the context of the
present chapter. Generally saying, this inter-
relation is considered as one of the indications
of the ambiguity of the text of the UN Charter:
“the ban on intervening in matters which are
essentially within the domestic jurisdiction
of any State (Article 2(7)) while at the same
time requiring Members to take joint action to
achieve universal observance of human rights
and fundamental freedoms for all (Article s55-
6).”?” For further clarification the essence of
this ambiguity is explained as follows: from
the very outset (from the establishment of the
United Nations till the 1990’s, the end of the
Cold War) “human rights were considered
as an “internal matter of sovereign states.”'?8
Therefore, despite the achievement of the
United Nations of turning the issue of human
rights into a subject of care of international law,
the UN Charter itself mentions human rights
only four times (in the Preamble, Art. 1(3),
and in Art. 55 and Art. 56).'% A little attention
was given to this issue at the San Francisco
Conference as well.”® It is true that some of
the states considered the violations of hu-
man rights and humanitarian law “as possible
threats to the peace”."*' However, the majority
of states, including the major powers, did not
consider the important role of human rights in
the activities of the United Nations.'®2 They de-
cided that the issue fell within the competence
of the General Assembly and the Economic

and Social Council rather than within the scope
of the Security Council.'® Respectively, Article
2(7) provided for the principle of non-interven-
tion in domestic jurisdiction of states, and “the
protection of human rights was considered as
a matter falling under the category of domestic
jurisdiction of a state”.’3* Aftermath, “the Cold
War in international relations from the 1960s
until the beginning of the 1990s...triggered an
obsession [of states] with non-interference in
domestic affairs.”’*®* However, the Permanent
Courtof International Justice (hereinafter PCIJ)
declared that, “the question whether a certain
matter is or is not solely within the jurisdiction
of a State is an essentially relative question; it
depends upon the development of international
relations”.®® Accordingly, the strengthening of
international cooperation in the post-Cold War
period,™” advancing the role of the Security
Council,'® and the development of a doctrine
of human rights protection™® has led to the
situation where the “contemporary interpreta-
tion of [Article 2(7)] makes it possible for the
UN organs to use the enforcement measures
against Member States for the acts of violation
of human rights”,"*® “In particular, widespread
and systematic violations of human rights in-
volving the loss of life (or the threatened loss of
life) on a large scale...[that] can no longer be
regarded as an internal matter [of a state].”’’
The position of the Security Council based on
the practice of the post-Cold War period is also
remarkable. According to that position, the in-
tended, widespread violations of human rights
and humanitarian law against civilian popula-
tion or other protected persons in situations of
armed conflict are considered as threat to in-
ternational peace and security.'*? This means
that the Security Council competence based
on Chapter VIl was broadened, despite the
Article 2(7) provision. However, the Security
Council “does not interfere in...any...act of
violation of human rights...within a state”,?
despite the seriousness and the scale of such
violations. The Chapter VIl competence of the
Security Council is bound by “functional limita-
tion” and it operates only in relation to issues
that represent a threat to international peace
and security.'** However, the solution is found
here as well. First, a wide interpretation of
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these general terms is possible and second,
the violation of international peace and secu-
rity “in most cases has resulted in massive vio-
lations of human rights.”'45

As a result, the situation is as follows: if
it was impossible in the past to have enforce-
ment measures undertaken by the Security
Council, or any action taken at all, according
to the contemporary interpretation of Article
2(7), the principle of non-intervention is no
longer absolute in relation to this field.**And
the protection of human rights has acquired
an international dimension.” Respectively,
the UN Charter Chapter VIl and the Security
Council’s binding resolutions already cover
the violations in this field.™® For the Security
Council to implement the measures based on
Chapter VI, it is necessary to qualify the situ-
ation under Article 39 (“to maintain or restore
international peace and security”), i.e., there
must be an international conflict, as the prima-
ry purpose of the United Nations is to maintain
international peace and security (Article 1(1)
of the UN Charter). Therefore, from the begin-
ning, the UN system was designed to cover
inter-national, not domestic armed conflicts,
but the practice has developed otherwise.'°
Therefore, there are often cases in which the
Security Council determines a non-interna-
tional conflict as a threat to “the peace”, to
“international peace”, to “regional peace”, or
to “peace in the region”.”s' Consequently, “ex-
treme violence within a State can give rise to
Chapter VII enforcement action”'%? and, there-
fore, the scope of Article 2(7) is limited.

5. APPLICATION OF THE PRINCIPLE OF NON-
INTERVENTION IN PRACTICE

In general, the issues regarding the ap-
plication of the principle of non-intervention
are broad and comprehensive. Therefore, the
present chapter shall analyse only relatively
acute issues of the intersection of law and pol-
itics within the mentioned field. In particular,
this refers to the possible existence of the right
of humanitarian intervention. Moreover, in the
present chapter there is an attempt to summa-
rise all the above-mentioned information, but
this time in a practical dimension.
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5.1. Humanitarian Intervention

Humanitarian intervention is one of the
most sensitive issues related to the principle
of non-intervention. However, due to the lim-
ited scope of the present article, there will be
no comparative analysis made herein. There
will be presented only a brief position of an au-
thor regarding the issue, based on the views
of the highly respected scientists of interna-
tional law.

Humanitarian intervention is a use of force
(and not an enforcement measure) against
another state,'® which, at the same time,
amounts to a violation of the principle of non-
intervention.

No provision recognises a right of hu-
manitarian intervention, neither at the conven-
tional, nor at the customary level.'>* Therefore,
attempts to look for an existing legal basis for
this right or arguments to justify it are con-
sidered by the author as groundless and
senseless.' At the same time, regarding the
state practice, one must not forget that none
of the interventions up until the current day
may amount to “genuine cases of humanitar-
ian intervention”.’*® Humanitarism has always
been a good cover and a morally justified ar-
gument at the disposal of strong powers.'’

On the other hand, in practice there are
some “hard cases”, when the moral and politi-
cal considerations outweigh the legal assess-
ment, and the last resort for the regulation of
the situation is considered to be acting outside
the legal framework.'®® This is especially true
when an armed intervention is the only way to
avoid or stop a humanitarian catastrophe,’® to
respond to bona fide humanitarian necessity, '*°
when the international community may not
limit itself to the role of “an essentially passive
spectator”.'®" However, this should be an ex-
ceptional case, an ad hoc measure taken on
the basis of the assessment of concrete cir-
cumstances, and it shall not become a gener-
ally recognized approach.'®2

Hence, one may characterize humanitar-
ian intervention as a purely political and moral
notion,'®® the practical application of which
shall be regulated by legal criteria. Therefore,
as the last resort and the only instrument, it
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should be put under legal regulation, to control
any attempt to abuse it, to the maxim degree
possible. Thomas Frank observed correctly:
a state undertaking humanitarian intervention
“has the onus of demonstrating the existence
of a genuine, immediate and dire emergency
which could not be redressed by means less
violative of the law.” At the same time, this ne-
cessity requires the exhaustion of the sanc-
tions established by the UN Charter."®
Therefore, it may be concluded that the
intermediary and moderate position would be
to place humanitarian intervention—as a politi-
cal notion—within the domain of legal regula-
tion. It is also worth noting that this approach
unifies legal, political, practical, and moral at-
titudes. This demonstrates that the possibility
of humanitarian intervention, and not a right to
it, may be discussed, even within the context
of the purposes of the UN Charter. As Chinkin
notes: “... use of force in defence of human
rights in extreme cases is not contrary to the
UN Charter, falls within its purposes and is
certainly morally justified.”'® It is also true that
the structure of the UN Charter gives priority
to state sovereignty,’®® but “international law
does not require that respect for the sover-
eignty and integrity of a State must in all cases
be given priority over the protection of human
rights and human life ...”"%". As a result, the
following approach has emerged: severe and
systematic violations of human rights are tak-
en into an international dimension. They are
considered as a threat to international peace
and security (i.e. there is a case falling un-
der Article 39), and the use of force becomes
permissible with the consent of the Security
Council.'® Based on such an interpretation of
Article 2(7), humanitarian intervention is justi-
fied, as a political mechanism of a last resort.

6. CONCLUSION

The present article has considered the
principle of non-intervention enshrined in
Article 2(7) of the UN Charter, on the basis
of the controversial practice and theory. As a
reason of such controversy, one can correctly
indicate the ambiguous and obscure text of
Article 2(7). More precisely, this Article prohib-
its the organization from intervening in domes-

tic matters of a state, but, at the same time, it
allows the Security Council to use Chapter VI
enforcement measures in relation to the mat-
ters that fall under the domestic jurisdiction of
a state, within the general and broad compe-
tence of the SC to protect international peace
and security. Consequently, the ambiguous
and obscure text of Article 2(7) creates the con-
troversy and a serious threat emerges based
on strong political motivations, as in each con-
crete case there shall be easy to adjust Article
2(7) provision to the existing circumstances.
Such a threat was certainly considered by
the drafters of the UN Charter. Nevertheless,
they supported the vague text. The choice
they made fell between two extremes. On one
hand, the clearly defined concepts'® make
adjustment of theoretical provisions to contro-
versial practice difficult, notwithstanding the
necessary requirement of the establishment of
full compliance with the criteria established by
the Charter. Such an approach certainly lim-
its the scope of the application of these provi-
sions. On the other hand, the ambiguous and
obscure text allows broad implementation and
interpretation of the provisions. Furthermore,
such an approach leaves more room for the
consideration of interests and political aspira-
tions of states. The sponsoring states made
their choice in favour of the latter approach,
as for the achievement of the primary goal of
maintaining international peace and security,
the clearly prescribed procedure might not
have been applicable vis-a-vis any given con-
text and circumstance."® While the general
and ambiguous terminology makes it possible
to act with flexibility, taking into consideration
the respective circumstances of any given
situation. Certainly, more flexibility means a
higher degree of politicization. However, we
shall not forget that the UN Charter was draft-
ed by the super powers primarily for the pro-
tection of their own interests and for the sake
of maintaining their leading positions. And the
attempts to justify humanitarian intervention
and the emerging issue of its legitimation acts
as a clear example of such an approach.
Consequently, the only logical conclusion
is that: “Article 2(7) is more a political than a
legal matter”'”". Therefore, when considering it
from any standpoint, political factors must be
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taken into consideration a priori, and they shall mentation of politics, however at the same
be balanced with legal values. Furthermore, time there is an expectation that politics shall
no one denies that, “law is a means of imple- also be bound by law™2.
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IRINE BARTAIA

EXTRATERRITORIAL APPLICATION OF INTERNATIONAL HUMAN
RIGHTS DOCUMENTS: AN ANALYSIS OF THE PRACTICE
OF THE INTERNATIONAL MECHANISMS

INTRODUCTION

The application of international human
rights documents is not limited to the territo-
ries of the contracting parties. The scope of
the extraterritorial application of international
human rights instruments has been interpret-
ed in an extensive and progressive manner by
international mechanisms. A number of views,
decisions, or judgments have been adopted
by these institutions in this respect, and these
are discussed in the present paper. In many
circumstances, a state cannot avoid liability
for human rights violations that occur in the
context of its extraterritorial actions.

The present paper analyses the decisions
of international and regional mechanisms in
this respect. The first part examines the prac-
tises of the Human Rights Committee and the
International Court of Justice in relation to is-
sues of extraterritorial exercise of international
human rights instruments.

Second part is devoted to regional hu-
man rights protection mechanisms. This part
examines the judgments and decisions of the
European Commission of Human Rights and
the European Court of Human Rights con-
cerning the territorial scope of the European
Convention on Human Rights. This part also
examines the practice of the Inter-American
Commission on Human Rights with respect to
the extraterritorial application of the American
Declaration on the Rights and Duties of Man.

The final part contains conclusions rea-
ched as a result of analysis of the practice dis-
cussed in the paper.
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1. INTERNATIONAL MECHANISMS
1.1.The Human Rights Committee

In 1966, the International Covenant on
Civil and Political Rights (hereinafter the
ICCPR) was adopted by the United Nations
General Assembly and came into force in
1976." According to Article 2 of the ICCPR,
contracting parties are must ensure the rights
guaranteed in the covenant for all individuals
within the territories subject to their jurisdic-
tion:

Each State Party to the present Covenant
undertakes to respect and to ensure to all indi-
viduals within its territory and subject to its ju-
risdiction the rights recognized in the present
Covenant|...].2

Literal reading of this text leads to the
conclusion that a state is under obligation to
protect human rights only when the individual
is within the state’s territory, and, at the same
time, is subject to its jurisdiction.®* The study
of state positions expressed in the course of
elaboration of the ICCPR demonstrates that
such a formulation was chosen in order for the
contracting states to avoid responsibility for
human rights protection in the occupied territo-
ries.* However, the Human Rights Committee
(hereinafter the HRC), later established un-
der Article 28 of the ICCPR for the purpose of
supervising the performance by the states of
their obligations under the ICCPR, interpreted
the above article in a quite extensive way. The
HRC has repeatedly confirmed that the re-
sponsibility of the state is not limited to its ter-
ritory, but extends to individuals who are out-
side that territory and are under the jurisdiction
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of the state concerned. According to General
Comment No.31, the HRC indicated that:

States Parties are required by article 2,
paragraph 1, to respect and to ensure the
Covenant rights to all persons who may be
within their territory and to all persons subject
to their jurisdiction. This means that a State
party must respect and ensure the rights laid
down in the Covenant to anyone within the
power or effective control of that State Party,
even if not situated within the territory of the
State Party. [...] the enjoyment of Covenant
rights is not limited to citizens of States Parties
but must also be available to all individuals, re-
gardless of nationality or statelessness, such
as asylum seekers, refugees, migrant workers
and other persons, who may find themselves
in the territory or subject to the jurisdiction of
the State Party. This principle also applies to
those within the power or effective control of
the forces of a State Party acting outside its
territory, regardless of the circumstances in
which such power or effective control was ob-
tained, such as forces constituting a national
contingent of a State Party assigned to an in-
ternational peace-keeping or peace-enforce-
ment operation.®

As the above comment demonstrates,
parties of the ICCPR are under obligation to
protect human rights of all individuals not only
within their territories, but also outside their
national territories, when the individuals are
under their power or effective control.

This approach has been confirmed by the
views adopted by the HRC. Therefore, it is of
interest to outline of some of them.

The case of Lopez Burgos v. Uruguay in-
volved illegal actions of the Uruguayan authori-
ties both in Uruguay and Argentina.®Specifically
, Lopez Burgos was illegally detained by Uru-
guayan security and intelligence agencies in
Buenos Aires and later transferred to Uruguay.
The rights set forth in the ICCPR were violated
in relation to the detainee in both countries.”

The HRC decided that it had jurisdiction
to consider the application submitted against
Uruguay in the context of violations commit-
ted in the territory of Argentina.® According to
the HRC, the ICCPR should not be construed
as not requiring responsibility of a state for its
actions committed upon the territory of an-

other state.® What is important for the HRC is
the link between the individual and the state
concerned, rather than the location of an in-
fringement.’® According to the HRC, states
are prohibited under the covenant from perpe-
trating violations outside their territory which
they are not permitted to perpetrate within
their territory." Accordingly, the HRC held the
Uruguayan authorities responsible under the
ICCPR for torture and ill-treatment committed
against Lopez Burgos, both in Argentina and
in Uruguay. In addition to finding a number of
violations of the provisions of the ICCPR, the
HRC held that Uruguay was responsible for
the abduction of Lopez Burgos in Argentina
and his transfer to Uruguay. Namely, the HRC
indicated that this constituted arbitrary arrest
and detention.?

Similarly, in the case of Celiberti de Casa-
riego v. Uruguay, the HRC held Uruguay re-
sponsible for the detention of the applicant in
the territory of Brazil."™

The HRC has repeatedly confirmed that
contracting parties are under duty to ensure the
protection of human rights not only within their
territories, but also within the territories which
are under their effective control.” Concluding
Observations with respect to Israel are note-
worthy in this respect. Specifically, the HRC
has expressed deep concern with respect to
Israel’'s denial of its responsibility to make the
ICCPR fully applicable in the occupied territo-
ries. The HRC noted that the ICCPR is applica-
ble not only to the population of the territories
occupied by Israel, but also to the population of
territories under its effective control.”® Accord-
ingly, Israel was requested to submit informa-
tion to the HRC with respect to measures un-
dertaken in these territories for the protection
of rights as provided for by the ICCPR."®

In its Concluding Observations in 2006,
the HRC requested that the United States of
American carry out effective and impartial in-
vestigations with respect to the alleged deaths,
torture, and other forms of ill-treatment in its
detention areas outside its territory, including
Guantanamo Bay, Afghanistan, and Iraq."

In its Concluding Observations adopted
in 2009, with respect to Russia, the HRC ex-
pressed concern regarding the abuses and
killings of civilians in South Ossetia as a result
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of the military operations by Russian forces in
August, 2008. Recalling the fact that South Os-
setia was under de facto control of Russia, the
HRC held that Russia was responsible for the
actions not only of its armed forces, but also
of other armed groups under its control. Ac-
cordingly, Russia was requested to carry out
exhaustive and independent investigations, as
well as to provide appropriate compensation
to the victims of the violations.™®

State responsibility for the ICCPR viola-
tions can be engaged not only for extraterrito-
rial actions, but also for extraterritorial effects
of an action. These situations may arise in
cases of extradition, deportation, or expulsion
of an individual in another state. The HRC
held that the responsibility of a state party to
the ICCPR to extradite an individual in another
state might arise when there is a risk that this
person will be subjected to treatment contrary
to the ICCPR provisions in another jurisdic-
tion."® Accordingly, the HRC, in the case of
Chitat Ng v. Canada, held that extradition of
the applicant to the United States, if the ap-
plicant was sentenced to death, and, thereby,
executed by gas asphyxiation, constituted a
violation by Canada of its obligations under
the ICCPR. The HRC held that execution by
gas asphyxiation involves prolonged suffering
and is incompatible with the requirements of
Article 7 of the ICCPR, which prohibits cruel
and inhuman treatment.?°

As has been demonstrated above, the
practice of the HRC confirms that the obliga-
tion to ensure the rights provided for by the IC-
CPRis not limited to the territory of a contract-
ing party, but may extend beyond the bounda-
ries of its national territory in a number of cir-
cumstances when extraterritorial exercise of a
jurisdiction of the state has been established.

1.2. The International Court of Justice

The practice of the International Court of
Justice (hereinafter the ICJ) is of particular in-
terest for the purposes of extraterritorial appli-
cation of international human rights treaties.

The ICJ has confirmed that the applica-
tion of international human rights protection
documents is not confined to the territories of
a state, and it may extend to foreign soil in a
number of circumstances.
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The question of the jurisdiction of a state
over the territory of another state was dealt by
the ICJ in the case of Legal Consequences
of the Construction of a Wall in the Occupied
Palestinian Territory?' In this case, the ICJ
considered whether the human rights treaties
to which Israel was party, applied within the
occupied Palestinian territory.?

Israel argued that international human
rights treaties were not applicable to the ter-
ritories it occupied, because the aim of these
treaties was to protect citizens from their own
government during peacetime. According to
Israel, only humanitarian law was applicable
with respect to conflict situations.??

The ICJ rejected the Israeli argument that
the protection offered by international human
rights treaties ceased during times of armed
conflicts due to the scope of the application of
the ICCPR.%

According to the ICJ, Article 2 of the IC-
CPR, which determines the scope of the ap-
plication of the covenant, can be interpreted
in different ways. Namely, it may be taken to
mean that as the ICCPR is only applicable to
individuals who are both present within the ter-
ritory of a contracting party and subject to its
jurisdiction. Alternatively, this provision can be
construed to mean the ICCPR is applicable
not only to individuals who are present within
a state territory, but also to individuals who are
located outside that territory under the jurisdic-
tion of the state concerned. To determine the
meaning to taken from the text, the ICJ em-
barked on a detailed analysis of this issue.?

At the outset, the ICJ noted that while ju-
risdiction of a state is primarily territorial, in ex-
ceptional circumstances, jurisdiction extends
outside its national territory. The ICJ held that
only such an approach is in line with the aims
and objects of the ICCPR.?® In support of its
conclusions, the ICJ referred to the practice of
the HRC, which held on many occasions that
the ICCPR is applicable in foreign territories
where the state exercises jurisdiction.?”

In view of the above, the ICJ held that
the ICCPR is applicable in respect to the acts
committed by contracting parties in the exer-
cise of their jurisdiction outside their national
territories.?®
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The ICJ determined the extraterritorial
applicability of the International Covenant on
Economic, Social, and Cultural Rights of 1966
(hereinafter the ICESCR). Unlike the ICCPR,
the ICESCR does not contain provisions on its
scope of application. This was explained by
the ICJ by the fact that the ICESCR contains
rights which are essentially territorial. However,
the ICJ held that “it is not to be excluded that
it applies both to territories over which a State
party has sovereignty and to those over which
that State exercises territorial jurisdiction.”?®

In support of its conclusion, the ICJ cited
on the one hand, the transitional Article 14
of the ICESCR, according to which contract-
ing parties undertook the obligation to secure,
within two years, compulsorily primary educa-
tion, free of charge, in their metropolitan ter-
ritories or other territories under their jurisdic-
tion, and, on the other hand, the practice of the
Committee on Economic, Social, and Cultural
Rights, according to which Israel is under duty
to make the ICESCR applicable to all territories
and populations under its effective control.*

Therefore, the ICJ concluded that Israel is
under duty to secure the rights provided by the
ICESCR in the occupied territories under its
territorial jurisdiction for over 37 years. 3

Without additional considerations, the ICJ
concluded that the Convention on the Rights
of the Child of 1989 is applicable within occu-
pied Palestinian territory. The ICJ referred to
Article 2 of the Convention according to which
contracting states undertook the obligation to
respect and ensure the rights guaranteed in
the Convention for each child within their ju-
risdiction.®2

In so far as these treaties were applica-
ble within occupied Palestinian territory, the
ICJ concluded that the construction of the wall
in these territories hampered the freedom of
movement of the population of the occupied
Palestinian territory (except for Israeli citizens
and those assimilated thereto) as proclaimed
in the ICCPR. It also impeded the right to
work, to health, to education, and to an ad-
equate standard of living provided for by the
ICESCR and the United Nations Convention
on the Rights of the Child.*

Jurisdiction and state responsibility have
been understood in a number of cases as the

same categories, and this is also evidenced
by the practice of the European Court of Hu-
man Rights. Therefore, it is useful to overview
those cases dealt with by the ICJ where the
issue of immutability of acts to a state was
considered for the purposes of its liability.
It should be noted that according to many
judgments of the European Court of Human
Rights, discussed in detail in section 2 below,
if an act is found attributable to a state, in this
circumstances it is considered that the state is
exercising jurisdiction. Accordingly, in view of
the fact that in most cases, state responsibil-
ity under human rights documents is depend-
ent on the attribution of an action to a state,
it is of interest to analyse the practice of the
ICJ in this respect. The position of the ICJ in
this respect has been illustrated in the cases,
Nicaragua v. United States of America* and
Bosnia v. Serbia.®

In the case of Nicaragua v. United States of
America, the ICJ has thoroughly analyzed the
question of attribution of responsibility of the
United States for the wrongful acts committed
by contra rebels fighting against the Nicaraguan
government.® In connection with this case, the
Nicaraguan Government alleged the respon-
sibility of the United States of America for the
actions committed by contras, which, as con-
tended by the Nicaraguan Government, were
recruited, organized, paid, and commanded
by the Government of the United States, and,
therefore, was under its effective control.%

Thus, the issue that was raised before the
ICJ was the responsibility of states for acts per-
petrated by persons or a group of persons not
having the status of state organs. The ICJ did
not reject such a possibility. It first considered
whether the relationship of the United States
and contras were characterized with such a
degree of control and dependence that would
made it possible to equate the contras “with
an organ of the United States Government,
or as acting on behalf of that Government.”®
According to the ICJ, the acts individuals or a
group of individuals would have been attrib-
utable to a state if “complete dependence” of
these individuals or group of individuals on the
state was found.*®

Having rejected that the contras may be
equated with the U.S. government, the next
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question the ICJ considered was whether an
act may be attributed to a state even if com-
plete dependence is not found.*® This ques-
tion was answered by the ICJ affirmatively,
and was concluded that for acts of person or a
group of persons to be attributed to a state, it
is necessary to prove that “that the state had
effective control of the military or paramilitary
operations in the course of which the alleged
violations were committed.”

The ICJ considered the degree of control
exercised by the United States over contras
and concluded that the provision of military, fi-
nancial, logistical, or other support to contras,
as well as planning their operations and se-
lecting military targets was not sufficient for at-
tribution of acts of contras to the U.S. Despite
the fact that the U.S. exercised a high degree
of control over these forces, this dependency
itself did not lead the ICJ to conclude that the
U.S. was responsible for the violation of hu-
man rights and humanitarian law committed
by contras, as the effective control test was
not met.*?

The effective control test employed by the
ICJ in the Nicaragua case was not without con-
troversy and in 1999, the International Crimi-
nal Tribunal for the former Yugoslavia (here-
inafter the ICTY), in the Tadi¢ case,*® found
the effective control test unconvincing as it did
not seem consistent with the logic of the inter-
national law on judicial and state practices,*
elaborated “overall control”, broadening the
scope of state responsibility.*

The ICTY distinguished between acts of
single private individual and armed groups,
and held that different tests, based on the de-
gree of control, were to be applied when attrib-
uting their acts to a state. To ascertain whether
a single private individual acted as a de facto
organ of a state, it was necessary to determine
that either a specific instruction was given by a
state to that individual to perform particular act
or that the act was later endorsed by a state.*®
The ICTY established different tests with re-
spect to armed groups. Specifically, control by
a state over subordinate armed forces or mili-
tias, or paramilitary units may be of an overall
character (and must comprise more than the
mere provision of financial assistance or mili-
tary equipment or training). This requirement,
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however, does not go so far as to include spe-
cific orders by the state, or the state’s direction
of individual operations.*

For the ICTY, international law does not
require that all operations must be planned by
the controlling state. What is required by inter-
national law is that a state “has a role in organ-
ising, coordinating, or planning the military ac-
tions of the military group, in addition to financ-
ing, training and equipping or providing opera-
tional support to that group.”8Accordingly, the
ICTY concluded that acts performed by such
groups were to be attributable to a state re-
gardless of specific instructions issued to them
by the state concerned.*®

The ICTY further elaborated the third test
with respect to situations when individuals ap-
proximate to the state authorities by reason of
their behaviour.*®

The Tadi¢ case was not without critique,
not only from the point of view of the ICTY’s
approach towards an effective control test, but
also because the ICTY should not have dealt
with the test at all.>' Later, the ICJ confirmed
the Nicaragua test in the case of Bosnia v.
Serbia discussed below.

The effective control test was further ad-
dressed by the ICJ in 2007, in the case of Bos-
nia and Herzegovina v. Serbia and Montene-
gro.%? The ICJ rejected the overall control test
developed by the ICTY and confirmed the ICJ
effective control test developed in the Nica-
ragua case. The ICJ deemed that as long as
the overall control test was used by the ICTY
to determine the character of the conflict and
whether it was national or international, the
application of the test was appropriate. But
it rejected its application with respect to mat-
ters involving state responsibility, as the ICTY
was widening the scope of state responsibil-
ity to such an extent that it was going against
the basic principles of the international law on
state responsibility.>®

The ICJ judgment on the Bosnia v. Serbia
case implies that the ICJ will continue to apply
effective control tests in future cases brought
before it that are related to the issues of attri-
bution and state responsibility.>*

Taking into consideration these different
approaches, a question arises to which judi-
cial institution shall be given more weight on
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the above matter. Goldstone and Hamilton ar-
gue that the ICJ should be considered more
competent in issues of state responsibility as it
was given general jurisdiction on matters fall-
ing within the domain of public international
law, unlike the ICTY, for which jurisdiction is
limited to individual criminal responsibility.>®
For Cassese, the test developed by the ICTY
is more helpful and suitable as it takes into
consideration current trends and realities.®®
He believes the effective control test has two
main flaws. First, the test is not based on any
precedent or state practice, and second, it is
incompatible with the fundamental principle
of the law on state responsibility, the aim of
which is to ensure that states cannot escape
responsibility for the unlawful acts they com-
mit by using a group of individuals. 3

In the opinion of the author of the present
paper, the approach of the ICJ seems obso-
lete and does not correspond to present-day
realities. In the view of the prevailing approach
taken by other international or regional insti-
tutions discussed below, returning to the test
developed by the ICJ in 1986 is unreasonable
and lacks any legal justification.

2. REGIONAL HUMAN RIGHTS PROTECTION
MECHANISMS

2.1. The European Court of Human
Rights

In 1950, the European Convention for the
Protection of Human Rights and Fundamental
Freedoms (hereinafter the European Conven-
tion) was signed, which entered into force in
1953.%8

Under Article 1 of the European Conven-
tion, “the High Contracting Parties shall se-
cure to everyone within their jurisdiction the
rights and freedoms defined in Section | of this
Convention.”™® As this article demonstrates,
state parties to the European Convention
agree to ensure the protection of human rights
for everyone within their jurisdiction.

The European Commission of Human
Rights and the European Court of Human
Rights (hereinafter the ECHR) has adopted a
considerable number of judgments and deci-
sions regarding the scope of state jurisdiction.
As will be shown in the cases discussed below,

the application of the European Convention is
not confined to the territory of a state and in
certain circumstances, it extends outside na-
tional territories. The section below examines
the case law relating to the extraterritorial ap-
plication of the European Convention.

As early as 1965, in the case of X v. the
Federal Republic of Germany, the European
Commission of Human Rights indicated that
nationals of the contracting party of the Euro-
pean Conventions were within jurisdiction of
that state even when residing abroad. Accord-
ingly, the actions of the diplomatic and consu-
lar representatives may engage the responsi-
bility of that country under the European Con-
vention.®

The case of Hess v. the United Kingdom
concerned alleged violations by the United
Kingdom of the European Convention obliga-
tions in respect of a person, who after being
tried by the Nuremberg tribunal for crimes
against humanity, was imprisoned in the allied
military prison located in the British sector of
Berlin. Notwithstanding the fact that the ap-
plication was related to the conditions of de-
tention of a person detained in the prison in
Berlin, the European Commission of Human
Rights did not rule out the liability of the United
Kingdom for the act committed outside its na-
tional territory. The European Commission of
Human Rights indicated that there was, from
a legal point of view, no reason why acts of the
British authorities in Berlin should not have en-
tailed the responsibility of the United Kingdom
Government.®

The application against Denmark in 1992
related to the actions of its diplomatic rep-
resentatives in the territory of the Federal
Republic of Germany.®? In this case, the ap-
plicant, together with other persons, entered
the premise of the Danish Embassy for the
purpose of moving into the Federal Republic
of Germany. In connection with this, the Dan-
ish Ambassador requested assistance from
local police authorities. These persons were
detained by the police officers.

The European Commission of Human
Rights noted that actions of authorized state
representatives, including diplomatic and con-
sular agents, bring other persons within the
jurisdiction of that state to the extent that they
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exercise authority over these persons. Accord-
ingly, it was established in this case that by the
acts of the Danish Ambassador, the persons
concerned came under Danish jurisdiction.®?

In the Soering case, the ECHR noted that
the extradition of a person may be a violation
of the European Convention obligations by the
extraditing state, when there is reason to to
believe the individual will be subjected to tor-
ture or inhuman treatment in another country.
According to the ECHR, the extraditing state
is carries responsibility if, by the reason of this
act, the person extradited faces a risk of ill-
treatment.’* The ECHR noted that “It is liability
incurred by the extraditing Contracting State
by reason of its having taken action which has
as a direct consequence the exposure of an
individual to proscribed ill-treatment”.®5

Of particular interest is the case of Loiz-
idou v. Turkey, which relates to the extrater-
ritorial exercise of jurisdiction in the case of
effective control of the foreign territory.

The case of Loizidou concerned violations
of the applicant’s convention rights as a result
of the Turkish occupation of northern Cyprus
in 1974.5” Following the Turkish military occu-
pation, the Turkish Republic of Northern Cy-
prus (hereinafter the TRNC) was established
in 1983, but it was never recognized by the
international community.%® The case against
Turkey was brought to the ECHR, as the ap-
plicant was continuously prevented by Turkish
military forces from the peaceful enjoyment of
her possessions in the territory occupied by
Turkey.®®

Despite the fact that the Government of
Turkey maintained that the ECHR lacked the
competence to hear the case since the acts
did not fall within its jurisdiction, the ECHR held
that the issues raised in the application came
within the jurisdiction of Turkey, because it ex-
ercised effective control in northern Cyprus. In
particular, the ECHR concluded that:

Bearing in mind the object and purpose
of the Convention, the responsibility of a Con-
tracting Party may also arise when as a con-
sequence of military action—whether lawful or
unlawful-it exercises effective control of an
area outside its national territory. The obliga-
tion to secure, in such an area, the rights and
freedoms set out in the Convention derives
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from the fact of such control whether it be ex-
ercised directly, through its armed forces, or
through a subordinate local administration.”

Following the determination that Turkey
exercised jurisdiction in the TRNC, the ECHR
determined the immutability of alleged viola-
tions to Turkey.”" The ECHR rejected the argu-
ment by the Turkish government that it was not
responsible for the issues raised in the appli-
cation as its military forces were acting on be-
half of the TRNC administration.”? The ECHR
did not find it important to determine whether
the Turkish government exercised detailed
control over the actions of TRNC authorities.”
The overall control exercised by Turkey on that
territory was sufficient for the ECHR to find the
Turkish Government responsible. Accordingly,
Turkey was found to be in breach of a number
of the European Convention obligations.™

At this point it is important to note that the
overall control test employed by the ECHR for
immutability is wider than that developed by
the ICJ in the Nicaragua and Bosnia cases.”
The approach taken by the ECHR is logical,
rational, and effective in dealing with various
problems resulting from military occupation. In
the author’s opinion, had the ECHR adopted
such a restrictive approach as was done by the
ICJ, it would have been difficult to find Turkey
responsible, and, therefore, the whole popula-
tion of northern Cyprus would have been de-
prived of the benefit of the protection afforded
by the European Convention.

The same approach was taken by the
ECHR in the case of Cyprus v. Turkey.”® The
ECHR, having reiterated its findings in the
Loizidou case, held that in the view of the ef-
fective control exercised by Turkey in north-
ern Cyprus, its responsibility was engaged not
only for the actions of its military forces, but
also for “the acts of the local administration
which survives by virtue of Turkish military and
other support.”””

A somewhat controversial decision was
reached by the ECHR on the case of Bankovic¢
v. Belgium.™ The application originated as a
result of the bombing of the Federal Republic
of Yugoslavia (FRY) by the forces of the North
Atlantic Treaty Organization (NATO). During
these air strikes, several people died. The ap-
plicants who where close relatives of four of
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the deceased brought the application before
the ECHR on their own behalf, as well as on
the behalf of their deceased relatives, claim-
ing that they were victims of a violation of the
European Convention rights by state parties
to the European Convention that were also
members of NATO.” The application was de-
clared inadmissible. The ECHR found that the
necessary jurisdictional link between victims of
alleged violations and respondent states was
missing. Accordingly, they were not within the
jurisdiction of those states. Furthermore, the
ECHR stated that the European Convention
was designed to operate “in the legal space
(espace juridique) of the Contracting States”
and not all over the world, and clearly the FRY
was not within the legal space of the contract-
ing parties.®

The decision on the Bankovi¢ case lacks
substantiation and is not in accordance with
the pre-existing case law or with the later
practice of the ECHR. It is noteworthy that the
Bankovi¢ case was followed by other cases in
which the ECHR expanded the circumstances
of extraterritorial exercise jurisdiction. These
cases will be discussed below.

The case of llagcu and others v. Moldova
and Russia®! is very interesting in this respect.
The application originated as a result of human
rights violations in the Transdniestrian territory
of Moldova. The application was submitted
against two states: Moldova, because Transd-
niestria was an integral part of Moldova, and
the Russian Federation, because it was exer-
cising de facto jurisdiction in this territory.

The judgment in the case of llagcu is very
important, as the ECHR expanded the no-
tion of jurisdiction of a state in the cases of
armed conflict. The judgment on this case
is considered “the leading authority on the
meaning of the term ‘jurisdiction’.82 Unlike in
northern Cyprus, which was occupied by Tur-
key, the Transdniestrian are of Moldova was
not occupied by Russia and has never been
placed under its effective control. However,
the ECHR paid particular attention to the fact
that the self-proclaimed Moldavian Repub-
lic of Transdniestria (MRT) was established
with the support of Russia, and to the fact that
MRT received systematic military, economic,
financial, and political assistance from Rus-

sia and held that Russia had jurisdiction in the
Moldovan part of Transdniestria.?* Namely, the
ECHR concluded that:

‘MRT”, set up in 1991-92 with the sup-
port of the Russian Federation, vested with
organs of power and its own administration,
remains under the effective authority, or at the
very least under the decisive influence, of the
Russian Federation, and in any event that it
survives by virtue of the military, economic, fi-
nancial and political support given to it by the
Russian Federation.®

Accordingly, Russia was found responsi-
ble for the breach of the European Convention
obligations in the Moldovan territory of Transd-
niestria.8®

Following the llascu case, the ECHR
adopted a decision on the case of Issa and
others v. Turkey.®® The case originated as a
result of the deaths of shepherds in the ter-
ritory of Iraq by Turkish military forces. In this
case, the ECHR was ready to find a violation
by Turkey of its convention obligations for the
actions of its troop in the territory of Irag—a
territory clearly outside the legal space of the
contracting states of the European Conven-
tion. However, it found that Turkish armed
forces did not conduct operations in the area
where the alleged human rights violations had
occurred and, therefore, the applicants were
not considered to be within the jurisdiction of
Turkey.®”

It is noteworthy that in the case of Oca-
lan, the ECHR established jurisdiction of Tur-
key for the extraterritorial actions in Kenya.®®
The applicant was detained by Turkish security
services inside an aircraft registered in Turkey,
in the international zone of the Nairobi Airport.
Notwithstanding the extraterritorial nature of
the action, the ECHR indicated that from the
moment of arrest, the applicant came under
the authority of Turkey, and, therefore, its ju-
risdiction.®® The ECHR distinguished the cir-
cumstances of the present case from those in
the above mentioned Bankovic case in that the
former was physically forced by security agen-
cies to return to Turkey and was under its effec-
tive authority from the moment of his arrest.®°

The decision in the case of Pad and oth-
ers v. Turkey is extremely interesting from the
point of view of applicability of the European
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Convention outside espace juridique. The
case originated as a result of the deaths of
seven Iranians by Turkish forces. The appli-
cants argued that the victims were first cap-
tured by Turkish soldiers on the territory of the
Islamic Republic of Iran, and then transferred
to the territory of Turkey and killed there.*
The government claimed the victims had il-
legally entered Turkish territory where they
died as a result of open fire from helicopters
in the course of an anti-terrorist operation be-
ing carried out by security forces.®? As it was
not disputed by the government that the fire
discharged from the helicopters had caused
the deaths of the victims, the ECHR did not
consider it necessary to determine the exact
location of the acts and found the jurisdiction
of Turkey over the victims.®® It is of interest to
note that before reaching this decision, the
ECHR reviewed those cases related to ex-
traterritorial exercise of jurisdiction, including
Issa v. Turkey.% That the ECHR did not con-
sider it relevant to determine whether the acts
where committed in the territory of Turkey or
Iran, is further evidence for the argument that
the application of the European Convention is
not limited to the legal space of the contracting
parties, as indicated in the case of Bankovic,
but extends outside its limits.

The application was declared inadmis-
sible as the applicants failed to exhaust do-
mestic remedies, as required by the European
Convention.®®

The ECHR delivered a very important de-
cision in the case of Issak and others v. Tur-
key, as in this case the ECHR found jurisdic-
tion of Turkey in the neutral UN buffer zone.%
The application originated as a result of the
death of Anastassios Isaak in the course of
a demonstration organized to protest against
the Turkish occupation of northern Cyprus.
On the day of the demonstration, unarmed
Greek-Cypriots violated the ceasefire line and
entered the buffer zone. On the other side of
the ceasefire line, the Turkish forces allowed
Turkish-Cypriot demonstrators armed with
batons and iron bars and police officers from
the Turkish republic of Northern Cyprus to
cross a restricted military area and enter a UN
neutral buffer zone. The clashes occurred in
the buffer zone between demonstrators, and
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Anastassios Isaak died as a result of a beat-
ing in which Tukrish-Cypriot policemen took
an active part.%”

Notwithstanding the fact that the act took
place in a UN buffer zone, the ECHR found
the jurisdiction of Turkish Governments over
the victim, because he was under the authority
and/or effective control of the Turkish Govern-
ment.%

The Bankovi¢ case should not be con-
strued as a leading case in the interpretation
of extraterritorial application of the European
Convention. It would be illogical to conclude
that a person comes under a state jurisdiction
only in the moment of the arrest, and not in the
moment of the shooting. The Bankovic decision
can be understood to create incentive to shoot
individuals instead arresting them, because in
such circumstances, the state can avoid liability
under the European Convention.*® It is without
doubt that such conclusions are not only un-
sound and unacceptable, but also completely
incompatible with the standards established by
the European Convention.

2.2. The Inter-American Commission
on Human Rights

In 1948, The American Declaration on the
Rights and Duties of Man was adopted.'® The
American Declaration on the Rights and Du-
ties of Man does not contain a jurisdictional
clause similar to those contained in the ICCPR
or the European Convention.'®" Nevertheless,
the Inter-American Commission on Human
Rights (hereinafter the IACHR), like the HRC
and the ECHR, has not restricted application
of the Declaration only within the territorial
boundaries of a state. In the case of Coard et
al v. United States,' in which the petitioners
complained of the violation of series of rights
by U.S. military forces during their intervention
in Grenada, the IACHR stated that:

[...] each American State is obliged to up-
hold the protected rights of any person subject
to its jurisdiction. While this most commonly
refers to persons within a state’s territory, it
may, under given circumstances, refer to con-
duct with an extraterritorial locus where the
person concerned is present in the territory of
one state, but subject to the control of another
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state — usually through the acts of the latter’s
agents abroad.%

A similar approach was adopted by the
IACHR with respect to human rights viola-
tions resulting from U.S. military operations in
Panama in 1989, and notwithstanding the ex-
traterritorial nature of the actions of the U.S.,
the petition of civilians who suffered personal
injury, destruction of property, and death of
close relatives as a result of the U.S. military
operation was declared admissible.'%*

It is noteworthy that in 1999, contrary to
the conclusions reached by the ECHR in the
Bankovic case, the IACHR found the Republic
of Cuba responsible for downing unarmed ci-
vilian light airplanes in international airspace,
which resulted in deaths of civil pilots. Namely,
the IACHR has held that notwithstanding the
extraterritorial nature of these actions, the vic-
tims came under the authority of the Republic
of Cuba. Accordingly, the IACHR established
that Cuba violated its obligations under the
American Declaration on the Rights and Du-
ties of Man.'%

In March, 2002, the IACHR requested the
speedy determination by a competent tribunal
of the status of detainees in Guantanamo so
that they were granted legal protection.'%®

The cases discussed above, once again
confirm that the application of the American
Declaration on the Rights and Duties of Man
is not limited to the territories of respondent
states and extends to the extraterritorial ac-
tions of these states.

CONCLUSION

The practices of different international
and regional institutions demonstrate that ju-
risdiction of a state is not necessarily limited to
its territory, and in certain exceptional circum-
stances may extend well beyond its national
borders.

Extraterrestrial responsibility for human
rights violations arises in situations when one
state, as a result of military operations, exer-
cises effective control over the territory or part
of the territory of another state, for example, in
cases of occupation. As it has been confirmed
by the judgements of the ECHR adopted with
respect to the Loizidou and Cyprus cases, in

such situations state responsibility is engaged
not only for the actions of its military forces,
but also for the acts of the local administration
which survives by virtue of military and other
support of that state.

Furthermore, state responsibility for extra-
territorial human rights violations is not limited
to situations of effective control resulting from
military operations. As has been discussed
above in the llagcu case, the ECHR has signif-
icantly broadened the scope of extraterritorial
responsibility. In particular, state responsibility
for human rights protection might arise in the
situations of a lesser degree of control when
the state is found to have exercised effective
authority or decisive influence over a partic-
ular area. One of the important examples in
this respect is the self-proclaimed Moldovan
Republic of Transdniestria, which was estab-
lished with the support of the Russian Fed-
eration and survived by virtue of the military,
economic, financial, and political assistance
provided to it by Russia. As was mentioned
above, in this case the effective authority of
Russia was established with respect to the ter-
ritory of Transdniestria and, accordingly, it was
held responsible for violations of human rights
in this area.

The liability of a state can also be en-
gaged for extraterritorial actions when the vic-
tim is found to have come within the author-
ity of the state. These are the circumstances,
when state responsibility is engaged not on
the basis of exercise of effective control or ef-
fective authority, but on the basis of extrater-
ritorial action which entails human rights viola-
tions. For example, detention of a person on
a foreign soil, refusal to issue a passport to
an individual in a foreign country where she/
he is residing, death of a person as a result of
extraterritorial actions, etc. It is true that with
respect to the latter example, different con-
clusions were reached by the ECHR on the
case of Bankovic. However, as was discussed
above, this decision should not be considered
a leading authority for the determination of a
state jurisdiction.

Responsibility for human rights protection
arises not only in the context of extraterritorial
actions, but also in situations when an action
undertaken by a state within its territory leads
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to human rights violations in another jurisdic-
tion. This situation may arise in cases of the
extradition of an individual, were there are
substantial grounds for believing that the ex-
tradited person might face violations of his/her
rights in the receiving state.

The extraterritorial application of human
rights documents is logical and necessary. It

JOURNAL OF INTERNATIONAL LAW, N2, 2009, N1, 2010

is not permissible for a state to avoid liability
for its actions for the sole reason that the ac-
tion was undertaken outside its national terri-
tory. Therefore, it is impossible not to agree
with the practice of international mechanisms,
which broadly and progressive interpreted the
scope of application of international human
rights documents.
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SHORENA NIKOLEISHVILI

HUMAN RIGHTS SITUATION FOLLOWING THE WAR
IN AUGUST 2008 AND VIOLATION OF GEORGIA’S
SOVEREIGNTY BY THE RUSSIAN FEDERATION

1. INTRODUCTION

Georgia has encountered vast social,
economic, and political problems since the col-
lapse of the Soviet Union. The problem related
to the territorial integrity of Georgia is of utmost
significance, especially when two unresolved
conflicts (in Abkhazia and South Ossetia) exist
within the internationallly recognized borders
of Georgia. Despite the escalated situation in
the territories of Abkhazia, Georgia and South
Ossetia, these territories juridically are still
considered integral parts of Georgia. It should
be mentioned noted that the government of
Georgia exercises only de jure control over
the territories of Abkhazia, Georgia and South
Ossetia. Legitimate governments of Abkhazia
and South Ossetia are situated in Thilisi and
fail to fulfil obligations and liabilities imposed
by the Constitution of Georgia.

On August 7, 2008, Georgian government
officials reported that Tbilisi was launching
an attack to defend against what it reported
as a Russian invasion. Georgia launched a
military operation in Tskhinvali, the local capi-
tal of Georgia’s South Ossetian region, and
other areas of the separatist region. Georgian
Government forces advanced only after days
of intensive shelling that caused civilian deaths
in villages under Georgian control and after
confirmation that a massive Russian land force
had invaded Georgia through the Roki Tunnel."
The situation deteriorated further after Russia
launched a military invasion using dispropor-
tionate force across the country’s internation-
ally recognized borders?. Russian and South
Ossetian forces occupied villages outside the
administrative borders of South Ossetia and
Abkhaziathe other separatist region in Georgia.?
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The conflicts in the regions of Abkhazia,and
Tskhinvali Region remained unresolved and
were exacerbated during the August 7-12
armed conflict between Georgia and Russia.*
In a separate operation from the west, moving
through Abkhazia, Russian forces occupied the
strategically important cities of Poti, Zugdidi,
and Senaki in western Georgia, establishing
checkpoints and roadblocks there.5

This Russian aggression against Georgia
led to the occupation of a significant part of
the territory of Georgia, as well as to attacks
on the economic and strategic infrastructure
of the country, which can be deemed a direct
attack on the sovereignty of Georgia.b

From the escalation of the August, 2008
developments that led to the occupation by
the Russian Federation of certain territories
of Georgia, and from the declaration by the
Russian Federation, of Abkhazia and South
Ossetia as independent states, it is clear that
this recognition was aimed to attain recogni-
tion of the aforementioned regions as sover-
eign and independent states on the example
of Kosovo. However, the international commu-
nity supports the territorial integrity of Georgia
within internationally recognized borders, in-
cluding the two regions of Abkhazia and South
Ossetia. The recognition by Russia of the in-
dependence of South Ossetia and Abkhazia is
a violation of international law principles.”

2. HUMAN RIGHTS SITUATION AFTER
THE 2008 CONFLICT

The situation in Tskhinvali Region and
Abkhazia, Georgia remains extremely com-
plicated for the civilian population. They are
cut off from the rest of Georgia, with little or
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no access to international humanitarian aid
and human rights monitoring. They face great
hardship during the winter months, due in par-
ticular to shortages of food and non-food items
such as electricity and gas.®

2.1. Killing, Robbery, and other
Human Rights Violations

A number of incidents of robbery by
Russian occupying forces have been report-
ed, as there is a catastrophic deficit of food
supplies in the Russian Army. In fact, to obtain
food supplies, the army uses small groups,
who, by means of firearms, brutally punish
and rob the peaceful population residing in the
Gali District.®

Russian troops and separatist gangs as-
sault the Georgian population that remains in
occupied territories. They rob and harass eth-
nically Georgian homes. There are numerous
cases of beating peaceful citizens, and there
are some cases of killings.™

In the territories adjacent to the occupied
territories, there have been numerous cases of
mine attacks on roads and blasting Georgian
police patrols, as well as firing at Georgian po-
lice checkpoints. As a result, some Georgian
police officers have died and many more have
been seriously wounded. Georgian villages
near the occupied territories have been con-
stantly attacked". There have been several
shooting incidents and continued provocations
along the administrative lines of the break-
away regions, which could lead to renewed
hostilities. In particular, sixteen Georgian po-
lice officers have been shot, and there have
been recent attacks on EU monitors near
South Ossetia and Abkhazia.'?

Also it should be mentioned that, in» buf-
fer zone”, South Ossetia credible reports of
acts of ethnic cleansing committed by irregular
militia and gangs were frequently reported af-
ter the signing of the ceasefire agreement on
12 August 2008, and continue today."

2.2. Freedom of Movement

Some 42,000 ethnic Georgians in the Gali
District of Abkhaziaconstitute the last impedi-
ment to the creation of an ethnically homog-
enous territory under Russian control. Since
the Georgian-Russian war, the Russian forc-

es, together with separatists, have closed all
possible connections between Gali and the
rest of Georgia, and have intensified oppres-
sive measures against Georgians. The free-
dom of movement is highly restricted. Ethnic
Georgians are prohibited from crossing the de
facto border. Money extortion and frequent oc-
currences of harassment of civilians have also
been reported at the so-called checkpoints. To
render the freedom of movement from other
routes completely impossible, the Russian
military and separatist forces have destroyed
all bridges on the Enguri River that once con-
nected Gali District with the rest of Georgia.
Military forces keep burning down and destroy-
ing bridges, as well as attacking the adminis-
trative border. There have been a number of
cases of killings, kidnappings for ransom, arbi-
trary detention, robbery, and frequent punitive
raids under the pretext of security."

2.3. Problem Arising with Regards the
Georgian Passports

Abkhaz separatists have further intensi-
fied the policy of forcing ethnic Georgians to
give up their Georgian citizenship and acquire
Russian passports, as failing to do so leads
to unconditional exile. As a result, nearly 1,
500 persons residing in Gali region now have
Abkhaz citizenship. Additionally, the force-
ful recruitment and enlisting of Georgians to
Abkhaz military forces remains an extremely
pressing issue'®.

2.3.1. Provisions of Russian Passports

In the late 1990s, the Russian govern-
ment began to proactively offer residents of
Abkhazia Russian citizenship and to facilitate
their acquisition of Russian passports for for-
eign travel. As Russia imposed a visa regime
with Georgia in 2000, Russian passports al-
lowed Abkhazians to cross freely into Russia.®
It was evidence of the distribution of Russian
passports to non-Russian citizens residing
in Abkhazia,' as the population who lived in
the region of Abkhazia had Georgian citizen-
ship, and the international community consid-
ered Abkhazia an undividable part of Georgia.
The distribution of Russian passports among
Abkhazians had a far-reaching goal intended
to isolate Abkhazia from Georgia.
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Abkhaz law allows dual Russian-Abkhaz
citizenship, but not dual Georgian-Abkhaz
citizenship. Black’s Law Dictionary describes
a passport as “a formal document certifying
a person’s identity and citizenship so that
the person may travel to and from a foreign
country.”’® While the issue of an authentic
passport “raises no more than a presumption
that the holder is a national of the state of is-
sue, the presumption is not easily rebutted”."®
Some scholars posit that a passport is, in fact,
evidence of nationality.?° A passport entitles
the holder to the protection and assistance of
the holder’s diplomatic and consular officers
abroad. Members of the Russian Duma make
frequent statements emphasizing that ethnic
Abkhazians with Russian passports are their
citizens. As Russian citizens, they are enti-
tled to Russia’s protection as stipulated in the
Russian Federation Constitution.2' While there
is the issue of an authentic passport, there is
also a large market for counterfeit.?? Russian
passport holders are entitled to a Russian pen-
sion of about fifty dollars a month? and social
security payments-both considerably higher
than those in Georgia”.?* In addition, many
Abkhazians engage in small-scale smuggling
to Russia and find a Russian passport neces-
sary for their business. Ethnic Georgians liv-
ing in Abkhazia, Georgia must obtain Russian
passports if they wish to travel abroad, vote,
or participate in the political process. Georgian
passport holders are denied Russian visas,
and most travellers wishing to enter Russia
from Georgia without a Russian passport must
do so via a third country.?®

The de facto authorities in Abkhazia,
Georgia have continued to restrict the rights of
citizens to vote and to participate in the political
process through a ‘citizenship’ law that forced
ethnic Georgians to give up their Georgian citi-
zenship in order to vote in local elections.?®

The policies designed to make the citi-
zens of Abkhazia, Georgia eligible for Russian
citizenship, which received official support
from the Russian government, formed part of
the same strategy. These policies are based
on the assumption that dual citizenship for
Abkhaz citizens would increase the protec-
tion they receive from the Russian authorities
in the event of a new conflict with Georgia.
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The Georgian leadership deems the Abkhaz
demands for association with Russia and dual
citizenship policies to be incompatible with the
principle of territorial integrity. According to the
Georgian Government, the transformation of
Abkhazia, to a state freely associated with the
Russian federation-if agreed by the Russian
government-would amount to direct annexa-
tion, in clear breach of international law.?”

2.4. Influence via Restoration of Trade-
Economic and Transportation Relations

The Commonwealth of Independent Sta-
tes (CIS) member states concluded an agree-
ment on January 19, 1996 and recognized
that “Abkhazia, Georgia is an inalienable part
of Georgia and takes responsibility that with-
out the consent of the Georgian side they shall
not enter into trade, economic, financial, or
transportation relations with the government
of Abkhazia, Georgia”?®. Notwithstanding the
above-mentioned fact, the government of the
Russian Federation has concluded several
agreements with the Abkhazian side on trade,
economic, and other types of cooperation.?®

Branch offices of various Russian compa-
nies and travel agencies successfully operate
on the territory of Abkhazia®*® and encourage
further enhancement of Russia-Abkhazia co-
operation, and, at the same time, ensure fur-
ther functioning of the separatist regime.

The restoration of economic relations
has increased the pace of transport commu-
nication between the Russian Federation and
Abkhazia. Railway communication between
Sochi and Sokhumi was renewed in 2002%',
the bus routes, Sokhumi-Rostov and Sochi-
Axali Atoni were re-established in 200432,
In 2003, Russia initiated the restoration of
naval communication between the Russian
Federation and Abkhazia.® It's worthy to note
that the re-establishment of conomic and
transport ties between the Russian Federation
and Abkhazia, Georgia has been carried out
without the consent of the Georgian side.

2.5. Right of Education

The right to Education in one’s native lan-
guage is also restricted in the Gali District. The
native language is taught at schools merely as
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a discipline. The teachers are forced to engage
in political activities, and they are required to
join Baghafsh'’s political party®*.

Georgian children are deprived of the
opportunity to study in their native language
and have no possibility whatsoever of going
to Georgian schools, even those in the ad-
jacent Zugdidi and Tsalenjikha districts. On
October 21 2008 Russian forces closed the
road from the village of Saberio (Gali District)
to Tsalendjikha and prohibited local children
from going to the Georgian school in Chkoushi
Village (Tsalenjikda District). As a result, some
60 children are now deprived of the possibility
of studying in Georgian language.®

2.6. Right to Return

Based on information from the National
Agency of Civil Registry of the Ministry of
Justice of Georgia, the number of persons
forcefully displaced from South Ossetia and its
adjacent areas after the war in 2008 amounts
to 131,310, of which 107,381 persons re-
turned and 23,929 are considered long-term
displaced. However, to this number one
should add the number of Internally Displaced
Persons (IDPs) from the previous conflict of
1992, which amounts to 12,493 persons, (to-
talling 36,422 persons).3®

As for Abkhazia since 1992, the total
number of IDPs is 270,141, from which 1,989
displacements occurred after August, 2008.
It is worth mentioning here, that 350,000 are
refugees from Abkhazia, Georgia.’

There are grave concerns for those re-
maining in Akhalgori District. Approximately
5,100 persons have already fled this region,
and there are fears that even more people will
leave due to the lack of security combined,
with the harsh winter conditions and the lack of
food and non-food items including gas, heat-
ing, and financial assistance and income.®®

The situation remains precarious for
those Georgians who have returned to the
Gali region. The closing of the de facto border,
which has separated the area from the rest of
Georgia, has had a great impact on the popu-
lation in this region. It has become increasing-
ly difficult for the population to maintain family
contacts, sell their produce, have access to

health care, or pick up financial entitlements
on the other side of the de facto border.*

Displaced persons have a right to return
to their homes, irrespective of their religion,
ethnicity, or nationality. Though international
human rights law has focused more on the
right of return from another country, there is
sufficient basis for a conclusion that it is an
obligation of the concerned governments to do
everything possible in order to protect the right
to return also inside countries. The dispute
about the future status of South Ossetia is no
justification for denying any one of those dis-
placed persons their right to return home. 4°

This right must be fully and effectively re-
spected in any attempt to broker a sustainable
peace agreement. The right to return should
encompass the whole area of conflict, not only
in the “buffer zone”, but also in South Ossetia
itself.4"

2.6.1. Buffer Zone

The situation in the former “buffer zone”
remains tense, with continued incidents of
people being killed by sniper fire, mines, unex-
ploded artillery, and booby traps. Meanwhile,
the rapid deployment of the European Union
Monitoring Mission (EUMM) has allowed many
persons to return to their homes in the former
“buffer zone™?

Schools in Georgia, including those in the
former “buffer zone”, have been re-opened
and are functioning, and school supplies have
been distributed to the children.*

2.7. Human Rights Violations by Russian
Peacekeepers during the Conflict

Peacekeepers are not authorized to pro-
vide military, financial, or logistical support to
one side in a conflict,* or to take military action
against a party to the conflict.*> Furthermore,
it is a violation of international law to provide
training and military support to one side of an
internal conflict, especially when that support
comes from a peacekeeping force within the
country.* In Nicaragua v. the United States
of America, the International Court of Justice
(ICJ) made it clear that the principle of non-
intervention prohibits a state “to intervene, di-
rectly or indirectly, with or without armed force,

105



0LOIHOISILIHILIT LOFOHOIZNIL T IH65XN), Ne2, 2009, Net, 2010

in support of an internal opposition in another
State.”™ In Congo v. Uganda, the ICJ noted
that acts which breach the principle of non-in-
tervention “will also, if they directly or indirectly
involve the use of force, constitute a breach of
the principle of non-use of force in internation-
al relations.”® “These provisions are declara-
tory of customary international law.”°

CIS Peacekeeping Forces made up of the
citizens of the Russian Federation have been
deployed in Abkhazia, Georgia since 1994. The
CIS Peacekeeping Forces are responsible for
the protection of human rights.*® It should be
admitted that the Russian militaries, instead of
protecting fundamental rights and freedoms in
the territory of conflict, turn a blind eye to the
numerous violations and crimes committed by
the Abkhazians and even frequently partici-
pate in such operations.

On August 10, 2008 the UN Assistant
Secretary-General for Peacekeeping, Edmond
Mulet, reported to the UN Security Council
that the UN Observer Mission in Georgia
(UNOMIG), about 100 observers in all, wit-
nessed “ongoing aerial bombardments of
Georgian villages in the Upper Kodori Valley”
the previous day. They also observed “the
movement by the Abkhaz side of substantial
numbers of heavy weapons and military per-
sonnel towards the Kodori Valley."?

Mulet also warned that Abkhaz separa-
tist leader Sergei Bagapsh had threatened
to push the Georgian armed forces out of the
Upper Kodori Valley. In violation of their man-
date, the Russian ‘peacekeepers’ “did not at-
tempt to stop such deployments” of Abkhaz
rebel weaponry.s

Fifteen UNOMIG observers were with-
drawn from the Kodori Valley because the
Abkhaz rebels announced that their safety
could not be guaranteed. Russian peacekeep-
ers also permitted Abkhaz forces to deploy
in the Gali region and along the Inguri River
bordering Abkhazia, Georgia and the rest of
Georgia. Russian military and Abkhaz military
forces then moved across the river into Zugdidi
District, southwest of Abkhazia, Georgia,
which is indisputably Georgian territory.>
Russian peacekeepers were directly involved
in all Human Rights violations in the territory of
Abkhazia, Georgia and South Ossetia.
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3. THE VIOLATION OF GEORGIA’S
SOVEREIGNTY BY THE RUSSIAN
FEDERATION

When Russian forces entered Georgia, in-
cluding the territory of Abkhazia, which is a de
jure area of Georgia, they did so without the
consent or agreement of Georgia.>® Russian
forces (the occupying power) exercised ef-
fective control over an area of Georgian terri-
tory, including in Abkhazia without the consent
or agreement of the Georgian government.
Russia also assumed the role of an occupy-
ing power in the Kareli and Gori districts of un-
disputed Georgian territory, until the Russian
withdrawal from these areas on October 10,
2008, because Russian presence prevented
the Georgian authorities’ full and free exercise
of sovereignty in these regions.5®

According to international law, a state has
“sovereignty over its territory.” All sovereigns
are equal and exercise power within their own
territory.”®” The U.N. Charter recognizes a
sovereign state’s right “to regulate its territory
and nationals.”® While a nation’s right to sov-
ereignty is not without its limits, sovereignty is
of paramount concern in international law. In
Congo v. Uganda, the ICJ held, “If a State as-
sumes an obligation in an international agree-
ment to respect the sovereignty and territo-
rial integrity of the other States parties to that
agreement... and a commitment to co-operate
with them in order to fulfill such obligation, this
expresses a clear legally binding undertaking
that it will not repeat any wrongful acts.”°

The UN Security Council respects the
territorial integrity of Georgia. Russian Fede-
ration is a permanent member of the UN
Security Council. The United Nations Security
Council Resolutions are legally binding on
U.N. Member States if they are made under
Chapter VIl (Action with Respect to Threats to
the Peace, Breaches of the Peace, and Acts
of Aggression) of the Charter. Accordingly,
Russia is legally obligated to respect the terri-
torial integrity of Georgia. Russia’s disrespect
for the territorial integrity of Georgia subse-
quent to such Security Council resolutions
only exacerbates the situation.®’

In recognizing Abkhazia, Georgia, the
Russian Federation has further breached the
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principles of sovereignty and territorial integ-
rity following its intervention in Georgia.5?

In recognizing Abkhazia Russian Fede-
ration has further breached the principles of
sovereignty and territorial integrity, following
its intervention in Georgia. There should be no
question of the EU Member States recognizing
either of these entities. It will be important for
the EU to maintain pressure on the Russian
Federation to respect the international com-
mitments it has made on these subjects.®

Human Rights Watch (HRW) was also criti-
cal of Russia for breaching the principles of sov-
ereignty and territorial integrity through its rec-
ognition of Abkhazia, Georgia.®*

This assumption is diametrically opposed
to the point of view of the Russian Federation,
which claims that Abkhazia, Georgia and South
Ossetia have proclaimed their independence
and have been recognized by Russia as inde-
pendent states. According to the Russian gov-
ernment’s interpretation, Abkhazia, Georgia
and South Ossetia are not occupied territo-
ries, but independent states. Consequently,
the Russian government believes Georgia can
not pass any law in those territories.®

To summarize, the Russian Federation
occupied territories of Georgia (Abkhazia,
Georgia and South Ossetia), and violated
Georgia’s Sovereignty and Territorial integrity.

4. CEASEFIRE AGREEMENT BETWEEN
GEORGIA AND THE RUSSIAN FEDERATION

The Russian Federation caused an escalation
of the situation in Georgia in August, 2008, when
Russian troops occupied Georgian territory. The
President of France, Nikolas Sarkozy, in his ca-
pacity as leading the French European Union
Presidency, acted as a peace broker to settle the
conflict peacefully and managed to mediate s
six-point ceasefire agreement between Georgia
and the Russian Federation, aimed at the resto-
ration of the August 6, 2008 state (the state that
existed before the new escalation of conflict).

By August 16, 2008 President Saakashvili
and his Russian counterpart President Dmitry
Medvedev had signed a six-point ceasefire
agreement brokered by French President Nikolas
Sarkozy in his capacity as leading the French
European Union presidency. The ceasefire

agreement called for the cessation of hostilities
and the withdrawal of all forces to their pre-Au-
gust 6 positions.%® In particular areas this had
not yet occurred, including in Akhalgori, South
Ossetia; in the village of Perevi outside South
Ossetia; and in the upper Kodori Valley, which
borders with Abkhazia but had previously been
administered and run by the Georgians.t” A
second point was that Russian troops were
in the enclaves in much larger numbers than
before. There were a total of 7,500 troops in
the two enclaves, whereas previously there
had been probably fewer than 3,000. A final
point was that some EU monitors had encoun-
tered difficulties crossing into South Ossetia®.
Russia has not fully complied with the cease-
fire agreement reached between President
Sarkozy and President Medvedev.

At the same time, on September 17, 2008
the Russian government signed agreements
with the de facto authorities that included pro-
visions to allow Russian military presence in
the territories. On August 27, the Georgian
prime minister signed a decree formally ter-
minating Russian peacekeeping operations
in Georgia. Formerly, agreements permit-
ted Commonwealth of Independent States’
peacekeeping forces in Abkhazia, Georgia
and South Ossetia. On August 28, the coun-
try’s Parliament passed a resolution declar-
ing Abkhazia, Georgia and South Ossetia
Russian-occupied territories.®® On August 26,
Russia officially recognized the independence
of Abkhazia resulting in Georgia cutting diplo-
matic ties with Russia.”

By October 10, 2008, Russian forces
had mostly withdrawn from the region outside
Abkhazia. They blocked access to the region
for Georgians and international organizations,
making it dangerous for residents, and making
it difficult to monitor conditions with respect to
human rights and compliance with humanitar-
ian law. Under the ceasefire agreement, inter-
national observers were to monitor Abkhazia
and South Ossetia, and the remaining terri-
tory in Georgia. European Union observers
began patrols October 1, 2008, but had not
yet been permitted into Abkhazia, Georgia by
year’s end. UNOMIG monitors continued to
access Abkhazia, Georgia, although Abkhaz
and Russian forces limited their access to the
ethnic Georgian areas of Kodori.™
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Minister of State for Europe, Caroline Flint,
reported that the security situation in Georgia
remained fragile, particularly the position of
ethnic Georgians in Abkhazia, Georgia. Human
and minority rights violations continued to be re-
ported from the two breakaway regions and the
Russian-occupied areas of the rest of Georgia.
Only the UNOMIG had reasonable access to
Abkhazia, Georgia, though its mandate was to
expire in mid-February. The government was
calling on Russia to give the EUMM immediate
access to Abkhazia, Georgia™.

5. THE “LAW ON OCCUPIED
TERRITORIES OF GEORGIA”

Abkhazia, Georgia and South Ossetia are
undividable parts of the territory of Georgia,
and international community has declared sup-
port for the territorial integrity of Georgia within
internationally recognized borders. The sover-
eignty of Georgia, including the Autonomous
Republic of Abkhazia, was recognized on the
basis of the Alma-Ata agreement concluded
on December 21, 1991. Articles 1 and 2 of the
Constitution of Georgia define the state borders
of Georgia and the autonomous republics of
Abkhazia, Adjara, and South Ossetia within its
composition. As a result of the separatist war,
ongoing since the 1990s, the unrecognized
government of Abkhazia, Georgia declared in-
dependence, but the international community
refused to recognize this. Following the escala-
tion of a new conflict, only Russia, Nicaragua,
and Hamas recognized Abkhazia and South
Ossetia as independent states, and, respec-
tively. Abkhazia, Georgia and South Ossetia
are still in de jure control of Georgia.

The situation in the occupied territories
has become further complicated from the
viewpoint of the protection of fundamental
rights and freedoms foreseen by the European
Court of Human Rights (ECHR) after August,
2008, when the Russian Federation occupied
certain territories of Georgia. The “Law on
Occupied Territories of Georgia” is based on
the premise that the two breakaway regions
of the Republic of Georgia, Abkhazia, Georgia
and South Ossetia, are part of the Republic
of Georgia, but are illegally occupied by the
Russian Federation. This understanding is
clearly expressed by the reference to the sov-
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ereignty and integrity of Georgia in the pre-
amble to the law and the qualification of the
presence of military forces of other states as
“illegal military occupation of the territory of a
sovereign country”. Article 1 of the law indi-
cates the purpose of the law as “to define the
status of territories occupied as a result of mili-
tary aggression of the Russian Federation”.”

Article 7 of the “Law on the Occupied
Territories of Georgia” explicitly fixes the re-
sponsibility of the Russian Federation for
human rights violations, moral and material
damages, and the destruction of cultural herit-
age in Abkhazia (Georgia) and South Ossetia
(Georgia). As a rule, questions of international
responsibility cannot be regulated on the basis
of national law, but are solved on the basis of
international law.™

Concerning human rights violations, ac-
cording to the jurisprudence of the ECHR, an
extraterritorial application of the ECHR is pos-
sible if the state exerts “effective overall con-
trol” over a certain territory.”® This seems to
be the case for the Russian Federation, both
in Abkhazia, Georgia and in South Ossetia
(Georgia). But it must also be realized that the
responsibility of the occupying power, based
on the extraterritorial application of human
rights conventions, does not completely ex-
onerate the other state from responsibility.”®
It may be noted for example, that the whole
Law is an indication of Georgia’s concern for
the said territory, and taking into account the
case-law of the ECHR’ the intention of the
state to regulate legal relations within the oc-
cupied territory may represent an indication of
its responsibility for the respective territory.”

Consequently, we can claim that the Russian
Federation has jurisdiction over the territory of
Abkhazia, Georgia and Russian Federation, as
the controller of the above-mentioned territory
is responsible for the protection of the funda-
mental rights and freedoms.

6. CONCLUSION

It is obvious that the security of ethnic
Georgians living in the occupied territories and
adjacent areas of Georgia are under serious
threat. Nearly all the human rights guaranteed
by the ECHR such as right to life, prohibition of
torture, right to liberty and security, fair trial,
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no punishment without law, etc., as well as the
rights stipulated by the additional protocols
such as protection of ownership, right to edu-
cation, (Additional protocol, Paris, March, 20,
1952), prohibition of eviction of citizens, right
of free movement, (Protocol N. 4) are not being
protected. Russia bears full responsibility for vi-
olations of human rights and humanitarian law
in the areas under its de facto control. Besides
this, the Russian Federation governs the politi-
cal processes in Abkhazia, Georgia and South
Ossetia. Presidential elections held in Abkhazia,
Georgia can be used as an example of Russia’s
involvement in the political processes in the
separatist region. High-level Russian officials,
including the president, openly supported one
of the presidential candidates and directed his
presidential election campaign.

Regular visits of high level Russian officials to
Abkhazia, Georgia for meetings with Abkhazians

prove Russia’s involvement in the governance of
the political processes in Abkhazia, Georgia.

The Organization for Security and Co-
operation in Europe (OSCE) High Commissioner
on national Minorities, Knut Vollebaek, is deeply
concerned about the current humanitarian situ-
ation in the region, in Hague ( April 14, 2009),
he called for an end to pressure put on the
Georgian population in Abkhazia. He stated: “I
am deeply concerned about recent develop-
ments in the Gali District of Abkhazia, Georgia,
which have led to a deteriorating security situ-
ation in the region. In line with my conflict pre-
vention mandate, | urge the de facto authorities
to put an end to the pressure being exercised
on the Georgian population in the Gali District
through the limitation of their education rights,
compulsory ‘passportization’, forced conscrip-
tion into the Abkhaz military forces, and restric-
tions on their freedom of movement”.
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EKA SIRADZE

MARITIME INTERNAL WATERS:
DELIMITATION, LEGAL STATUS AND JURISDICTION

I. INTRODUCTION

The aim of this research is to give an over-
view of the legal regime of internal waters and
ports; namely their status, rules, and regula-
tions concerning the entry of ships flying the
flags of other states therein, and the jurisdic-
tion of criminal law exercised by the coastal
states over such vessels.

The research is based upon the 1982
United Nation’s Convention on the Law of the
Sea (herein referred to as the UN Convention),
other multilateral conventions, regional and bi-
lateral agreements, practice of states and the
ICJ, and, of course, the works of highly quali-
fied publicists.

First, the definitions of the basic legal
terms are discussed briefly.

Il. DEFINITIONS OF BASIC LEGAL TERMS
A. BASELINES

As this article aims to discuss coastal state
jurisdiction over its internal waters and ports,
it is necessary to review the status of internal
waters and their delimitation. Whereas the
coastal states jurisdiction over internal waters
and territorial sea differs significantly, it is vi-
tal to indicate a clear boundary between these
maritime zones. Baselines separate internal
waters from the territorial sea; furthermore,
baselines are used to measure the breadth
of the territorial sea,? the internal contiguous
zone,® the Exclusive Economic Zone* and the
continental shelf.®

Traditionally, the status of baselines was
regarded as the foundation for forming the legal
status of a territorial sea.® This approach was
reasonable when a territorial sea was the only
maritime zone subject to the coastal state’s ju-
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risdiction. With the changes to the law of the
sea and re-distribution of the world’s oceans,
the importance of baselines increased, and
scientists now deal with its legal status inde-
pendently.” However, baselines are referred to
in Section 2 of Part Il dealing with the breadth
of a territorial sea.

Baselines were first discussed at the 1930
Hague Conference. Notwithstanding the fail-
ure to adopt a unified legal document during
the Conference, the norms developed therein
were reflected in the 1958 Geneva Convention
on Territorial Sea and Contiguous Zone (here-
in referred to as the Geneva Convention).®

Historically, baselines were highly de-
pendent upon the sea tide. If a state’s coastline
were always smooth, drawing baselines would
not have been so difficult and would have been
more easily regulated: that is, states would
have measured the most extreme points of
high and low water marks. However, the re-
ality is different and, in the majority of cases,
coastlines are curved, or surrounded by is-
lands, bays, or water mouths. This reality was
taken into account very precisely while drafting
the UN Convention which refers to geographi-
cal peculiarities such as deeply indented and
cut into coastlines, fringes of islands along the
coast in its immediate vicinity,® bays,'® mouths
of rivers," ports and roadsteads,? low tide
elevations,™ islands,'* and reefs.™

The difficult topography of coastlines was
the reason for establishing two types of base-
lines: straight and normal.

Normal Baselines

Under Article 3 of 1958 Geneva Conven-
tion on Territorial Sea and Contiguous Zone,
and under Article 5 of the Law of the Sea Con-
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vention, the normal baseline for measuring the
breadth of the territorial sea is the low-water
line along the coast as marked on large-scale
charts officially recognized by the coastal
state.

The states that are willing to subject as
much water space as possible to their jurisdic-
tion decided to chose low tide elevations as
the starting point for measuring the breadth
of a territorial sea and other maritime zones;
this approach is especially effective in cases
of states with intensive tides.®

Straight Baselines

Norway, having very difficult coastline re-
lief, developed the concept of straight base-
lines in the second half of the 19th century.
Norway’s coastline is very irregular and is
carved by bays, islands, ports, reefs, and
rocks. Norway used several straight lines to
delimit the territorial sea. These straight lines
were drawn on the low tide elevations of
skjaergaard." Since the 1930s, England had
been protesting this method used by Norway,
and submitted the case to the International
Court of Justice (ICJ) in 1949. The United
Kingdom claimed that drawing straight base-
lines conflicted with international law."™ In its
decision, the ICJ stated that the method used
by Norway for drawing straight baselines does
not conflict with international law standards.®

The ICJ stated that other states also em-
ployed straight lines®* and no states, includ-
ing the UK, protested against this method; the
method was used for the first time in 1869 by
Norway, and only in 1933 did the UK raise its
protest against the method.?'

Having recognized the straight baselines
as permitted under international law, the ICJ
also established rules, obligatory for states, for
drawing straight baselines. These rules were
codified initially in the Geneva Convention?
and later in the UN Convention.? They indi-
cate that straight baselines have to be drawn
in accordance with following rules: (1) straight
baselines must not depart to any appreciable
extent from the general direction of the coast:?
(2) sea areas lying within the lines must be
sufficiently closely linked to the land domain;®
(3) account may be taken of economic inter-
ests peculiar to the region concerned, the re-

ality and the importance of which are clearly
evidenced by long usage;?® (4) straight base-
lines shall not be drawn to and from low-tide
elevations, unless lighthouses or similar in-
stallations which are permanently above sea
level have been built on them, or except in in-
stances where the drawing of baselines to and
from such elevations has received general in-
ternational recognition;?” and (5) the system
of straight baselines may not be applied by a
state in such a manner as to cut off the territo-
rial sea of another state from the high seas or
an Exclusive Economic Zone.?

The provisions of the UN Convention on
straight baselines do not create an obligation
for states to employ straight baselines. Despite
the existence of all geographical requirements
for drawing straight baselines, the coastal
state has discretion to choose which method
to employ (for example, the U.S. did not use
straight baselines along the Alaskan coastline,
though relief of the coast there would have
justified using this method?°).

Unfortunately, states that employ the
method of straight baselines do not always ob-
serve the conventional requirements, and draw
the lines on points that are far away from their
coasts. For example, Ecuador drew straight
baselines 131 nautical miles away from the
coast,* Vietnam drew straight baselines on is-
lands located 74 and 161 nautical miles away
from the coast,®' and other states in the same
region have done something similar, including
Pakistan, the Maldives, the Republic of Korea,
Japan, and the USSR.*? There is the second
group of states such as Italy, Spain, Cuba and
Albania, that use straight baselines despite
the fact that their coastline does not corre-
spond with conventional requirements.®* The
straight baselines of Myanmar (Burma) and
Ecuador deviate from the general direction of
the coast by 60° (the deviation of Norwegian
straight baselines is 15°).** Specifically, Bur-
ma drew straight baselines with a total length
of 222 nautical miles, enclosing water space
with total area of 14,300 square nautical miles
into internal waters that in total is equal to the
territory of Denmark.%

Roach and Smith admit that if states in-
terpret the rules on straight baselines in good
faith, the employment of this method shall
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never result in increasing the breadth of in-
ternal waters in comparison to cases when
normal baselines are used.* On the contrary,
professors Reisman and Westerman advised
that “the main practical impact of the applica-
tion of straight baselines is an increase of the
area of internal waters and the territorial sea
under the state control. When the segment of
the individual straight baselines is too long,
the coastal state gains significant areas of the
EEZ and the continental shelf.”®” Their fears
turned out to be well founded.

The coastal state is entitled to combine
both methods for drawing baselines.3®

B. INTERNAL WATERS

As defined by Article 8 of the UN Conven-
tion, internal, or national, waters are waters on
the landward side of the baseline of the ter-
ritorial sea and form part of the internal waters
of the State.*® Internal waters include rivers,
estuaries, lakes, channels, and ports. For the
purposes of this article, we refer to only sea
internal waters.

The legal status of archipelagic waters
(waters enclosed by lines connecting the far-
thest points of archipelagic islands) differs
from that of internal waters.*> However, the
definition of archipelagic waters goes beyond
the scope of this research. For our purposes,
it is more important that specific islands of ar-
chipelagos might have internal waters that are
enclosed by closing lines, drawn in accord-
ance with well-established rules, on the bays
of an island, estuary, or port.

Article 2 of the UN Convention reiterates
and enshrines the well-established rule that
the sovereignty exercised over a land territory
also spreads over internal waters. The right of
innocent passage cannot be exercised in in-
ternal waters.*'

Having recognized the equal sovereignty
of a state over internal waters and land do-
mains, international law cannot subject the le-
gal status of internal waters to the regulations
of any convention. It should be remembered
that this sovereignty is not an absolute princi-
ple, and it can be limited by international law.

The sovereignty over internal waters is of-
ten questioned by the right of ships to access
ports and jurisdiction over foreign vessels.
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The general rule is that foreign vessels
do not enjoy the right to navigate in internal
waters.*? The issue of access to ports is more
controversial and is discussed in more detalil
below.

C. PORTS

Ports are extremely important connecting
points for maritime and land territories. They
are also extremely important for ocean com-
merce; ports are an integral part of a coastal
state’s territory, and the only possible ways
to access the coastal country from the sea,
obviously, are the ports, which are under ab-
solute jurisdiction of such states.*® Therefore,
the port state jurisdiction to adopt and execute
laws against foreign vessels is broad, and is
based on principles of international law.*

Port state jurisdiction includes the follow-
ing abilities: (1) to close ports for international
navigation; and (2) to establish rules for ac-
cess to ports.* A port state is entitled to es-
tablish not only the rules governing access to
ports, but also governing the distance from
the port at which vessels are bound by those
rules.*®

A port state enjoys the absolute right to
close its port(s) to vessels of other states*’ by
virtue of the fact that ports are an integral part
of state territory and are under the jurisdiction
of the coastal state. Such a right is inevitably
linked with the vital interests of states, such as
the protection of security and good order of a
coastal state or the prevention of marine pol-
lution, and accordingly, it is extremely difficult
to demonstrate that the decision to close ports
is unjustified and groundless.*®

Ships in distress should be also mentioned
while discussing ports closed to navigation.
Many authors state that there is a principle as
old as the law of the sea itself that ports have
to be opened in a case of force majeure.*®
This rule also covers cases where there is a
real threat of losing the vessel, its crew, or its
cargo. However, if the vessel was put in dis-
tress due to un-seaworthiness, the situation
shall not be treated as force-majeure.® Those
claiming that the vessel in distress should be
given access to ports in special cases must
not forget that the interest of the vessel is op-
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posed by the coastal state’s interest to protect
and maintain health, security, and good order
in the port.5! If it is known that the ship car-
ries hazardous substances, the coastal state,
in trying to avoid a potential ecological threat,
could refrain from giving the vessel access re-
quested due to force majeure. However, such
an approach may lead to greater damage to
the environment.5?

In relation to the right of access to ports by
foreign vessels for navigation, the Aramco case
was important: in the 1958 arbitration agree-
ment and award, it was stated that “according
to a great principle of public international law,
the ports of every state must be open to for-
eign vessels and can only be closed when the
vital interests of the state so require.”

Notwithstanding the aforementioned,
and bearing in mind that international ports
of states are deemed open to international
navigation of vessels, still this rule has never
passed into customary law, as supported by
many scholars.%

Accordingly, a coastal state is free to open
or close its ports if its vital interests — peaces,
security, good order and public health — are
threatened. The practice of states greatly sup-
ports such an approach, as discussed below
and in 1923 Geneva Statute on the Internation-
al Regime of Maritime Ports. The authors of the
Statute aimed to liberalize the maritime indus-
try and facilitate international commerce. Only
40 states are party to the Statute, and big mari-
time powers such as Liberia, Bahamas, South
Korea, China, Singapore, China, Canada and
the USA have never adhered to it.>®* Even so,
the Statute established access to ports and the
principle of equal treatment in ports as a reci-
procity right, which has greatly influenced the
states’ practices.® It is obvious that the Statute
is a milestone in the process of liberalization of
international navigation and elimination of dis-
crimination in the right to access ports, however
it could neither pass this principle into custom-
ary international law, nor make the rule binding
for state-parties.5” As mentioned above, states
are entitled to prescribe the rules for access to
ports and can even close the ports to interna-
tional navigation.

In the Nicaragua Case, the ICJ reiterat-
ed that internal waters are within the coastal

state’s sovereignty, and accordingly the latter,
by virtue of this sovereignty, regulates the right
to access to ports.®®

Bilateral treaties may also provide for ac-
cess to ports on the principle of reciprocity.
Georgia has entered such treaties with more
than 10 states.®® For example, the Treaty be-
tween Germany and China provides the fol-
lowing access:

“The ships of each Party are entitled to
navigate between the ports of both Parties,
which are open to international trade, and to
transport goods or passengers between the
two Parties or between one Party and third
States”.°

Sharing the same approach, the 1962
Treaty between the UK and Japan on Com-
merce, Entrepreneurs and Navigation states
that contracting parties have the right to freely
access each other’s ports open to internation-
al navigation.®' It should be noted that these
treaties also deal with waters and places open
to international commerce.®?

As mentioned in the message of the U.S.
President to the Senate, the UN Convention
does not restrict a coastal state’s right to com-
plicate or limit access to its ports, or entry into
or transit through its internal waters. Under
the UN Convention, the coastal state has the
right to adopt reasonable restrictive measures
against a ship that lies within its internal wa-
ters without proper consent.®® The only obliga-
tion imposed upon the coastal state is to give
due publicity to its rules on entry into ports.®

The UN Convention also establishes the
right of landlocked states to access the sea
and their right to freedom of transit.®® This right
implies that landlocked states are entitled to
access ports of other states because other in-
terpretation would make it impossible for them
to access the sea and exercise their freedom
of transit. However, this right does not cover
all ports, only those agreed upon by the land-
locked and transit states.®® The principle of
reciprocity for the purposes of port access, of
course, is not valid in these cases.

If we look at states’ practices of access
to ports, we will see that the majority of states
have adopted their own rules to define the en-
try of foreign vessels into their ports. For ex-
ample, a foreign vessel can enter Hamburg
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port only with the permission of competent
authorities if: the vessel is at risk of shipwreck;
the vessel or its cargo is on fire; oil is leaking
from the vessel; or the vessel may be sanc-
tioned due to a crime committed at sea.?”

After the tanker Exxon Valdez sank near
the coast of Alaska in 1989, the U.S. adopted
an Oil Pollution Act in 1990 (OPA 1990) that
prohibited single-hulled tank vessels from
entering any U.S. port.%8 The OPA 1990 intro-
duced even stricter rules than the 1973/1978
International Convention for the Prevention of
Pollution from Ships (MARPOL 73/78).

History also shows cases when naviga-
tion was the victim of political speculation. For
example, in 1986 Syria prohibited British ships
from entering its ports as a result of the unilat-
eral severance of diplomatic relations by the
British.®®

The well established practices show that
a state will treat ships in its ports without dis-
crimination” based on a flag, whether the flag
is of a coastal or landlocked state. However,
a coastal state can always refuse the right of
access to nuclear-powered ships or vessels
carrying dangerous substances.”

It should be noted that the national prac-
tice or the nation’s most favoured treatment,
or a combination of both practices, might be
applied to a ship depending on its flag.”

Rules governing entry of ships into the
ports of Georgia

As provided for in the Law of Georgia on
State Border, merchant, military or non-military
ships may enter ports open for navigation” in
accordance with rules prescribed by the Decree
of the President. The Georgian legislation’ dis-
tinguishes non-military commercial ships from
warships, specialized vessels performing gov-
ernment tasks,’® and nuclear vessels.

Foreign specialized vessels performing
governmental orders have to submit an appli-
cation via diplomatic channels to the authority
within the Ministry of Internal Affairs system no
later than 14 days prior to entry. The Author-
ity will inform the ship’s owner of its decision
no later than 7 days before entry into the port.
This requirement is not obligatory if a ship per-
forms salvage or marine pollution liquidation
works.”®
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Warships and nuclear vessels shall sub-
mit an application to the President of Georgia
a month prior to the intended entry. The Secu-
rity Council considers the request within one
week of receiving it and gives a recommenda-
tion to the President, who will make a decision
within two weeks.””

As for other commercial and non-military
ships, they can enter the ports of Georgia pro-
vided that they are under supervision of a clas-
sified society recognized by the flag state.”®
The Georgian legislation does not introduce
any other requirements that differ from the UN
Convention.

D. JURISDICTION

Jurisdiction deals with specific aspects of
a state’s legal competencies. Jurisdiction is
closely linked with sovereignty.” Jurisdiction
has judicial, legislative, and administrative
competencies. Distinction is made between
legislative or prescriptive jurisdiction and en-
forcement or prerogative jurisdiction.®

General rules on jurisdiction recognize
two principles of jurisdiction: territorial and
nationality,® however the practices of states
also reveal also other principles, as discussed
below.

The Territorial Principle

This principle addresses the jurisdiction
over a state’s own territory. A state exercises
jurisdiction over its territory notwithstanding
the nationality of the person who committed
an action. A coastal state exercises jurisdic-
tion over ships laying its ports based on this
territoriality principle.

The Nationality Principle

This principle addresses jurisdiction over
nationals abroad. This principle is a legal ba-
sis for jurisdiction over exterritorial acts.

To avoid conflicting jurisdiction while ap-
plying territorial and nationality jurisdictions,
as well rules of double citizenship, many
states limit the application of the nationality
principle.

For the purposes of the law of the sea,
the nationality principle is analogous to flag
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state jurisdiction. However, as scholars admit,
these two forms of jurisdiction are not identi-
cal, and the nature of flag state jurisdiction is
sui generis.®?

Flag state jurisdiction spreads over a ship
notwithstanding its location. Moreover, there is
a range of issues subject exclusively to flag
state jurisdiction.®

The main problem of flag jurisdiction is
related to its enforcement. With the increas-
ing popularity of flags of convenience,® when
small states without well-established maritime
traditions® register a significant majority of the
world’s merchant fleet, it is difficult to expect
effective enforcement from the flag state; first
of all, it would be impossible from a technical
perspective, and secondly, it would be com-
mercially unjustified for such states because
strict enforcement measures would decrease
the popularity of the given flag of convenience.
Accordingly, we may conclude that the territo-
riality principle, that is port state jurisdiction, is
of a vital importance.

The Protective or Security Principle

Some states recognize jurisdiction over
acts committed by aliens abroad that in-
fringe upon the state’s security. This concept
mainly deals with, though is not limited to, po-
litical crimes. Fiscal, migration, and economic
crimes are also covered by this principle of ju-
risdiction. As long as the principle is applied to
protect specific interests, it is justified, howev-
er, having been based upon state security, the
term is extremely broad and sensitive, there-
fore the probability of its abuse is high.

The Universal Principle

This principle entitles states to exercise
jurisdiction over aliens whose actions en-
croach upon international order. Among these
crimes are piracy,® illicit traffic of narcotic
substances,? trade in slaves,®® and terrorism,
as the latest developments prove.®

The main restriction for exercising exter-
ritorial executive jurisdiction is to refrain from
any action unless explicitly approved by the
territorial state. However, the practice of states
in relation to economic crimes is more contro-
versial.%°

There should be a serious and bona fide
connection between the event and the source
of jurisdiction.

Il. JURISDICTION OVER SHIPS

When discussing sovereignty and jurisdic-
tion over ships positioned in internal waters, it
is necessary to define which vessels may be
subject to such a jurisdiction, and what are the
cases where only the flag state may exercise
jurisdiction over ships, notwithstanding the
ship’s relative location to the maritime zone.®

Under the UN Convention, warships and
state-owned ships used for non-commercial
purposes are immune from coastal state and
port state jurisdiction.®? However this does not
imply that such ships shall not respect and ob-
serve laws and regulations of a port state.®
The coastal state can only request warships
or state-owned ships used for non-commercial
purposes to leave its waters immediately,®
and the flag state shall bear the responsibility
for any damage.%

The immunity of warships and state-
owned vessels has not always been straight-
forward and the development of this immunity
took a long time. As the immunity of warships
became more defined and was questioned
less, on the contrary the issue of state-owned
vessels became more controversial, because
there was no unified approach to whether all
such ships enjoyed immunity or only those
that were used for non-commercial purposes.

In 1873, in a case related to the semi-
sovereign ship Charkiech owned by the sov-
ereign state of Egypt and flying the flag of the
Ottoman Empire, the court made a decision
that action in rem was admissible against the
owner, notwithstanding the fact it was a sov-
ereign vessel in accordance with international
law, and the claim would have been satisfied
from jus corona property. If the sovereign state
had knowledge of commerce performed and
still sent its ships into another state to this end,
the state had to understand clearly that any
privilege and immunity enjoyed by such a ship,
by virtue of its sovereign ownership, would be
deprived. Judge Sir Robert Philimore stated
that nobody did or could reject that the ship
was used for commercial purposes, and ac-
cordingly it was a part of a merchant fleet.®
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The aforementioned judicial was codified
in 1926 at the International Convention for the
Unification of Certain Rules concerning the
Immunity of State-Owned Ships. The conven-
tion declared that only state-owned ships used
for non-commercial purposes may enjoy im-
munity.®”

A coastal state shall exercise jurisdiction
over a merchant fleet that is not subject to in-
ternational treaties. International conventions
admit that issues related to safety of naviga-
tion (checking the design and equipment of a
vessel) are under the coastal state’s exclusive
jurisdiction in internal waters.®® As for crimi-
nal jurisdiction, it shall be exercised only after
certain requirements are met, as discussed in
detail below.

Accordingly, for the purposes of this re-
search, the term “ship” refers to any floating
object used for commercial purposes unless
otherwise defined.

lll. CRIMINAL JURISDICTION IN INTERNAL
WATERS

As already mentioned above, internal wa-
ters are part of state territory and accordingly,
ships and their crews laying therein voluntarily
are subject to the coastal state’s jurisdiction,*
unless otherwise agreed upon by the flag and
port states.

A coastal state may adopt rules and regu-
lations for ships under its jurisdiction, and en-
force and ensure their execution.

At the same time, a vessel is always sub-
jected to flag state jurisdiction, resulting in
a collision of norms (or a conflict of jurisdic-
tions).

However, the coastal state may, at any
time, limit the scope of its jurisdiction; accord-
ingly, all issues beyond that scope shall fall
under flag state jurisdiction.'®

State practice proves that a state would
exercise jurisdiction over a foreign vessel only
if action threatens its vital interests (peace,
good order, peace in ports).. Obviously every
state is free to decide upon the meaning of “vi-
tal interest”. There are two main approaches
to this: French and Anglo-American.’

The Anglo-American approach, devel-
oped in the answers submitted to the 1929
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Hague questionnaire of the United Kingdom
and American precedents Cunard S.S.Co v.
Mellon (1923), implies that every state shall
exercise jurisdiction over its internal waters
unless it is agreed otherwise in an interna-
tional treaty. English courts would subject to
its absolute jurisdiction the crews of foreign
vessels in its internal waters. In the case Regi-
na v. Cunningham, three American seafarers
were adjudicated for attacking a third seaman
on board of the ship, while it was anchored in
the internal waters of England, so the crime
was committed in the territory of England.'®2

The U.S. also supports absolute jurisdic-
tion over crimes committed in its internal wa-
ters unless otherwise provided in an interna-
tional treaty. This approach was employed in
the Wildenhus (1887) case, when one crew
member killed another on board a Belgian
ship anchored in a U.S. port."® Mexico also
exercised jurisdiction in the Public Minister v.
Jensen (1894) case, despite the fact that the
shipwreck, caused by the master’s negligence,
did not disturb the peace in port.'%

The French approach developed in rela-
tion to two American vessels, “Sally” and “New-
ton”, where a quarrel between crew members
took place on board. The French court stated
that local authorities should not interfere in a
crime committed on board, if it only violates
the internal regulations of the ship and con-
cerns only the ship and/or crew, unless the
crime directly influences the security and good
order in port, or unless requested to do so by
the ship.'® This rule was significantly altered
in relation to the American ship Tempest,
when the master’s assistant killed one crew
member and wounded another in the port of
Havre. The court exercised jurisdiction since
the crime disturbed peace on the coast.'%

As clearly shown from the aforementioned
examples, sometimes states deem homicide
committed on board to be an internal affair of
the ship, while in other cases they may consid-
er that it is subject to state jurisdiction. Since
the 1970s, the scope of port state criminal ju-
risdiction has been increased and broadened
as a consequence of increased attention'” to
and introduction of strict rules on environmen-
tal issues,'® illegal fishing,'® illegal migration,
smuggling, spying, and terrorism."°
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Georgian legislation provides that crimes
committed in the territory of Georgia (including
internal waters) fall within Georgian criminal
jurisdiction.” The aforementioned treaties on
navigation mention that Georgia shall exercise
criminal jurisdiction over vessels in Georgian
ports if (1) the outcomes of crime spread over
the territory of Georgia; (2) crime was commit-
ted by or against a Georgian national; (3) crime
threatens state security; or (4) crime is related
to illegal trafficking of narcotic substances.?
Enforcement of this jurisdiction shall accurate-
ly observe the requirements of the law, and
due notification shall be sent to a flag state’s
diplomatic or consular representation.

IV. CONCLUSION

We may conclude that internal waters and
ports are under the full jurisdiction of a coastal
state that has never been questioned by any
international treaty or judicial decision. Being
entitled to delimit internal waters via baselines,
a coastal state not only exercises its jurisdic-
tion, but also defines the area of its applica-
tion. A coastal state’s jurisdiction also includes
enforcement of this jurisdiction that is applied

in accordance with a state’s practice and is
undertaken in accordance with international
obligations.

Despite any attempts otherwise, the rule
of free entry into ports may become neither
customary internationally, nor a treaty rule
subject to the aforementioned jurisdiction.

Thus, only the coastal state is entitled to
decide whether it wants to give access to its
ports, and prescribes rules for its ports. It has
full authority to stop navigation of ships within
its ports and internal waters provided the ship
does not observe applicable law and regula-
tions.

Since the 1970s, increasing threats to the
international community have arisen, and are
becoming even more dangerous in the 21st
century. These threats include those to ecol-
ogy, illicit trafficking in narcotic substances,
international terrorism, and threats to pub-
lic health, and have led to the broadening of
coastal state jurisdiction, including legislative
jurisdiction, and to the limitation of the scope
of a ship’s “internal economy”, which should
be settled only by the flag state’s legislation,
even within alien ports.
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(2004), p. 61 and further.
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IMPECCABLE INCIDENT IN SOUTH CHINA SEA: IMPLICATIONS FOR THE
MARINE SCIENTIFIC RESEARCH REGIME UNDER THE 1982 UNCLOS

Abstract

Recently, the Impeccable incident has
provoked controversy and considerable aca-
demic debate over the jurisdiction of the proxi-
mate coastal state to regulate Marine Scientific
Research (MSR) in its Exclusive Economic
Zone (EEZ). This paper examines the legal
framework for MSR as embodied in the United
Nation’s Convention on the Law of the Sea
(UNCLOS) and interprets the provisions of
UNCLOS applicable in the aforementioned
incident, based on the Vienna Convention
on the Law of Treaties. It is argued that the
Impeccable incident may set the wrong prec-
edent for interpreting similar international
treaties, the implications of which may be det-
rimental to international cooperation, by esca-
lating tensions among concerned countries on
issues which can fuel international concerns.
Hence it is suggested that the matter be taken
up as an agenda item at the next ‘Meeting of
State Parties of UNCLOS (which generally
convenes in April/May every year, the next
one being due in April/May, 2010) to clarify the
aspects related to maritime research and build
a consensus on the issue.

I. INTRODUCTION

On March 8, 2009, the U.S. Navy surveil-
lance ship, Impeccable, which was conduct-
ing undersea passive sonar operations and
gathering acoustic data in the South China
Sea, was impeded by some Chinese vessels.
It has been alleged that the Chinese trawlers
manoeuvred close to the Impeccable, clos-
ing in to about 25 feet, and, thereby, imped-
ing the surveillance ship’s movement. When

the Impeccable tried to move away, the two
Chinese trawlers stopped directly in front of
the ship, forcing it to resort to an emergency
stop to avoid a collision.’

This incident, which occurred about 75
miles south of Hainan Island,? is said to be the
result of a culmination of a string of incidents
involving the Impeccable and Chinese ves-
sels over the four days prior to the incident.
Earlier, a Chinese frigate had crossed the
Impeccable’s bow, which was followed by a
Chinese Y-12 AEW aircraft conducting 11 air
passes over the ship. Once again, the unilat-
eral interpretation of the incident put forth by
each party brought to fore the unsettled issue
of MSR as embodied in UNCLOS.

In general terms, the expression Marine
Scientific Research (MSR) is most often used
to describe activities to expand scientific
knowledge of the marine environment and its
processes and includes, among other things,
oceanography, marine biology, marine chem-
istry, scientific ocean drilling and coring, and
geological and geophysical surveying.®* The
legal basis for conducting MSR is the 1982
United Nation’s Convention on the Law of the
Sea (UNCLOS). It establishes a comprehen-
sive legal order for the world’s oceans and
seas, setting forth the rights and duties of
states in various ocean zones and covering all
ocean-related activities including MSR.# It also
provides the legal basis for the jurisdiction of
the coastal states over MSR.® However, a
comprehensive regulatory framework for MSR
is yet to be agreed to, for the operationaliza-
tion of the MSR regime.

The incident also brought to fore the ten-
sion arising out of different interpretations on
the rights of the maritime states vis-a-vis the

151



0LOIHOISILIHILIT LOFOHOIZNIL T IH65XN), Ne2, 2009, Net, 2010

coastal state in the maritime domain. It further
reveals the growing unease between China
and the U.S., in their bilateral maritime rela-
tions. Shrewdly, both countries tried to justify
their actions in the garb of UNCLOS provi-
sions. Hence, UNCLOS is a useful instrument
to scrutinize the Impeccable incident from an
international law perspective.

In this context, it is imperative to examine
the scope and extent of MSR under UNCLOS
to address the concerns of maritime and
coastal states over the conduct of military
activities and the practice of MSR in an EEZ.
This paper provides an overview and analysis
of the legal aspects of MSR in order to con-
tribute to the ongoing debate and to identify
issues in the operationalization of the MSR
regime that need to be addressed. This paper
is structured in five parts. Part | introduces the
issues arising from the Impeccable incident.
Part Il examines the legal framework for MSR,
which will provide the basic legal foundation,
and is, therefore, necessary for analysing the
Impeccable incident. Part Il provides differ-
ent perspectives of the Impeccable incident
and contentious interpretations on the basis
of the ambiguous provisions of UNCLOS. Part
IV seeks to provide legal interpretation of the
Impeccable incident in light of the provisions
pertaining to MSR as embodied in UNCLOS.
Part V concludes the paper.

Il. LEGAL FRAMEWORK FOR MARINE
SCIENTIFIC RESEARCH

A. United Nation’s Convention on the
Law of the Sea, 1982

The 1982 UNCLOS establishes a com-
prehensive legal order for the world’s oceans
and seas, setting forth the rights and duties of
states in various ocean zones® as well as the
establishment of the high seas beyond (open
to all states) and covering all ocean-related
activities.”

Ocean Zones

Under the Convention, a coastal state is
entitled to a territorial sea, a contiguous zone,
an Exclusive Economic Zone, and a continen-
tal shelf, over which it has specific rights and
jurisdiction. The Convention also specifies
certain duties and obligations of the coastal
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state in each of these zones, subject to the
certain limited rights of other states. It is obvi-
ous, therefore, that claims and the exercise of
rights by states, pertaining to oceans and the
specified zones, must be in accordance with
UNCLOS,? and this should be reflected in their
national legislation as well.

With certain exceptions related to navi-
gation, a coastal state exercises sovereignty
over its territorial sea, including the resources
contained therein, both living and non-living.
Coastal states may establish a contiguous
zone not extending beyond 24 nautical miles
from the baselines from which the territorial
sea is measured.®

Beyond the territorial seas, states may es-
tablish an Exclusive Economic Zone (EEZ)™
extending not more than 200 nautical miles
from the baselines from which the breadth of
the territorial sea is measured." The EZZ is
subject to a specific legal regime according to
which the coastal state has sovereign rights for
the purpose of exploring and exploiting, and
conserving and managing the natural resourc-
es (whether living or non-living) of the superja-
cent waters, as well as of the seabed and sub-
soil. In addition, the coastal state has jurisdic-
tion with regard to the establishment and use
of artificial islands, installations and structures,
marine scientific research, and protection and
preservation of the marine environment.'?

B. Marine Scientific Research

The 1982 UNCLOS also provides the le-
gal basis for MSR including jurisdiction of the
coastal states, to regulate MSR in their EEZs.
Part Xlll of UNCLOS contains provisions
(Articles 238 to 265) pertaining to MSR and is
designed with a view to promote international
cooperation. The provisions represent a sig-
nificant attempt to advance the gathering and
interpretation of information for peaceful pur-
poses. However, controversies in interpreting
these provisions cause a severe hindrance in
the universal acceptance of the law of the sea
in relation to MSR. The Impeccable incident
underscores the problems encountered in the
implementation of the MSR regime established
by UNCLOS, as well as the lack of consensus
among states over the MSR regime in practice.
In this context, this section examines the legal
framework for MSR as embodied in UNCLOS.
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The Definition of Marine Scientific
Research

The concept of Marine Scientific Research
(MSR) in its ordinary natural meaning can be
interpreted as any form of scientific investiga-
tion, fundamental or applied, concerned with
the marine environment. However, UNCLOS
does not actually define the term ‘Marine
Scientific Research’. Such a definition would
seem necessarily to encompass marine re-
source exploration or exploitation undertaken
for the purpose of preservation of the marine
environment. The safe and economic use of
the oceans and the preservation of its stocks
and resources are dependent on accurate,
appropriate, and sufficient scientific research.
Knowledge gained from the oceans has impli-
cations for science and medicine as well as for
applied sciences and technology. The impor-
tance of MSR should not be underestimated.
It is relied on primarily for exploration and con-
trol over stocks and mineral resources and so
affects the economic development of states.
However, it appears that in recent times, MSR
is being used as a pretext to conduct military
surveys in the oceans. The concept of MSR
has in the recent past been the subject of
abuse, as a guise to justify the military survey
activities in the EEZ of a coastal state. The
recent Impeccable incident underscores the
contentious claims of the states concerning the
scope of MSR. It is to be noted that both, the
U.S. and China chose to justify their respective
behaviour in the Impeccable incident, by citing
the provisions of UNCLOS." The anomalies in
contentious claims reflect the scope for numer-
ous interpretations of the provisions pertaining
to MSR, due to its lack of definition. Hence,
there is an acute necessity for a comprehen-
sive mechanism to regulate the provisions of
MSR to the satisfaction of all state parties.
The implementation of MSR provisions on the
ground is, therefore, an issue of key concern.

Peaceful Purposes

The concept of peaceful purposes is a
cornerstone of the 1982 UNCLOS in general,
and MSR in particular. Nonetheless, this key
principle has never been comprehensively de-
fined. Itis found in Articles 240 and 246(3), but
a comprehensive formula was never settled

upon due to the reluctance of maritime coun-
tries. The concept was introduced in relation
to MSR, to bargain with the coastal states, and
is aimed at controlling military manoeuvres in
EEZs. Its scope was, however, never deter-
mined, due to the view of various maritime
countries, which insisted that peaceful military
activities are not prohibited under international
law. The lack of definition in UNCLOS of the
phrase ‘any peaceful purposes’ has led to
inconsistencies in its interpretation. Further,
the scope of military activities has generated
considerable debate, due to interpretation of
Article 58 and the differing views pertaining to
the development of state practice with respect
to residual rights in an EEZ. Activities such as
military surveys and military exercises have
proved particularly contentious. Some argue
that the coastal states have no jurisdiction
to restrict any military activity that does not
amount to a ‘threat or use of force’ in accord-
ance with the UN charter under Article 2(4).

Having gained a legal perspective with re-
gards to the scope and limitations of MSR pro-
visions as embodied in UNCLOS, the section
below provides an overview of the Impeccable
incident and various interpretations which
highlight the ambiguities inherent in the these
provisions.

lll. THE IMPECCABLE INCIDENT:
PERSPECTIVES ON MSR

A. The Chinese Perspective
Chinese Interpretation of UNCLOS

China’s position on the MSR regime un-
der UNCLOS is that the use of an EEZ for
non-peaceful purposes without its consent is
illegal. This includes foreign military and elec-
tronic intelligence gathering activities in an
EEZ, as well as MSR for non-peaceful pur-
poses. China maintains that the foreign state’s
obligation of ‘due regard’ for the coastal state’s
rights is superior to that of the coastal state for
the foreign state’s rights. The same principle
applies when there are encounters between
foreign and domestic aircrafts and vessels in
an EEZ. However, China does recognize that
there are no uniform regulations for such in-
teractions. Though the issue does not have a
simplistic or ready solution, due to differences
in interpretation of international law and other
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complexities, a uniform rule for governing an
EEZ must be established to avoid situations
which may lead to conflict.

Chinese Law

China has sought to interpret UNCLOS
and its provisions to stretch its maritime con-
trol area by adopting its own 1992 Law on the
Territorial Seas and Contiguous Zones’. This
law was formulated to provide a legal basis for
China to exercise sovereignty over its territorial
seas and jurisdiction over the adjacent zones,
and to safeguard its marine rights and inter-
ests.' China also passed the 1998 ‘Exclusive
Economic Zone and Continental Shelf Act’,
with an objective to safeguard its sovereign
rights and jurisdiction over its EEZ and the
continental shelf, and to protect China’s mari-
time rights and interests.®

Chinese Claims in South China Sea:
Recent Events

The long-standing South China Sea dis-
putes continue to keep the maritime security sit-
uation quite fragile. All the countries bordering
directly on this Sea, i.e. China, the Philippines,
Taiwan, Vietnam, Malaysia, and Brunei have
claimed some or all of the tiny Spratly Islets

South China
Sen

Indicates the
limits of Chinese
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and some or all of the maritime space and its
resources. Some of the countries listed also
lay claim to the Paracel Islands. China is a
major power and a key player in the area, and
thus seeks to arrive at a solution, on terms that
would be most favourable to its own interests.

It may be noted that the Philippines
Congress passed the 2009 baseline bill, just
few days before the Impeccable incident. The
Bill extended the Archipelago territory to include
Huangyan Island and part of Nansha (Spratly
group) Islands in the South China Sea, wherein
the Philippines claimed the area as belonging
to its Exclusive Economic Zone. The Chinese
Foreign Ministry immediately lodged a stern
protest, denouncing the Philippines’ claim as
‘illegal and invalid’. In order to reinforce its sov-
ereign claim, one of China’s largest fisheries
patrol ships, Yuzheng 311, was dispatched
to patrol the disputed Paracel Islands in April,
2009. China also imposed a general fishing
ban in the South China Sea from May 16, 2009,
with a stated aim of protecting the sustainabil-
ity of marine life in that area, and sent eight pa-
trol ships to monitor some 128,000 square kilo-
metres of the South China Sea.'® The obvious
connotation behind this move is to reinforce its
indisputable sovereignty over the South China
Sea Islands, including Xisha (Paracel) and
Nansha (Spratly) islands and their adjacent
waters as its own territorial waters."”

The Chinese Government, in a bid to
publicize the issue internationally, officially re-
iterated its indisputable sovereignty over the
islands in the South China Sea and the ad-
jacent water in no uncertain terms, in a com-
munication to the Secretary-General of the
United Nations on May 7, 2009."® The commu-
nication stated that China “enjoyed sovereign
fights and jurisdiction over the islands in the
South China Sea and the adjacent waters, as
well as the seabed and sub-soil thereof’. The
Chinese Government also attached a map'®
to substantiate its claim, an unaltered copy of
which is shown below.

It is in the backdrop of underlying ten-
sions resulting from ongoing tussles in the re-
cent past over conflicting claims of maritime
jurisdiction in the South China Sea, that the
Impeccable incident of March 8, 2009 oc-
curred. The incident culminated with a face-
off of sorts between China and the U.S,, at a
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location approximately halfway between the
Chinese Hainan Island and the Paracels.

B. The U.S. Perspective

The Impeccable incident has resulted in
the advancement of contentious interpreta-
tion by researchers and legal scholars all over
the world. Some reviews of the Impeccable
incident have tried to justify the U.S. action
and undermine the Chinese contention. The
U.S. has argued that the significance of the
Chinese action lies in its grand claim that in-
ternational law precludes the kind of peaceful,
stabilizing military activities that Impeccable
was pursuing. Consequently, the U.S. places
importance on the premise of whether inter-
national law is interpreted in such a way as
to promote peaceful military use of the seas,
or, by contrast, whether the law becomes a
means to promote the kind of anti-access,
national-security focussed interpretation that
China was attempting to impose.?

The American viewpoint asserts that intel-
ligence gathering and other military activities
are clearly lawful under the current internation-
al law of the sea, as UNCLOS specifies that
the jurisdictional authorities of coastal states
include MSR, but limits this jurisdiction, since
it does not define the terms ‘Marine Scientific
Research’ and ‘hydrographic surveys’. They
claim that since international law works fun-
damentally by negation, then as long as an in-
ternational law authority does not specifically
prohibit an act, it is allowed.?!

The Americans contend that surveys are
one of the traditional high seas freedoms,
and allow vessels to study the maritime en-
vironment. As the Convention protects the
right of all states to undertake other high seas
freedoms that have not been specifically al-
located to the coastal state, the hydrographic
surveys may not be regulated by the laws of
the coastal state. Further, intelligence gather-
ing in the EEZ of another state is one of the
pre-existing high seas freedoms.?

The argument that intelligence gather-
ing violates the ‘peaceful purposes’ clause of
UNCLOS is refuted by a counter-argument
that this clause was never intended to impose
higher requirements for state behaviour than
that specified in the U.N. Charter.

It seems the hidden agenda behind the
U.S. approach to MSR is its desire to ensure
the creation of conditions under which its mari-
time forces can operate freely at sea within
their areas of interest, without being impeded
and with freedom of manoeuvre and access.
Towards this end, the U.S. strategy foresees
the development of capabilities for exercising
effective sea control, either unilaterally or jointly
with other friendly countries.? The essence of
the U.S. approach to UNCLOS is underpinned
by its ‘maritime strategic concept’, which seeks
to continuously posture credible combat power
in the western pacific with a view to deter and
dissuade potential adversaries and peer com-
petitors.?* It does not require a great sense of
imagination to guess that the U.S. refers to
China as the adversary and peer competitor.

Another viewpoint focuses on the inapp-
ropriate stand taken by China, vis-a-vis
UNCLOS, stating, “UNCLOS only authori-
zes economic sovereign rights instead of
sovereignty to the coastal state”. Thus, the
U.S. claims the coastal state cannot interfere
with the non-economic activities of other na-
tions’ ships, since according to UNCLOS, an
Exclusive Economic Zone is to be considered
high sea for all ships indulging in non-econom-
ic activities. Therefore, the U.S. deems China’s
emphasis on UNCLOS in accusing the U.S.
ship an inappropriate way to justify blocking
the U.S. vessel, regardless of the provisions
laid down in China’s domestic regulations.®

Yet another interpretation of the Impec-
cable incident tries to support American ac-
tions by insinuating that a difference in per-
ception about the rights and duties of various
parties in the EEZ is the root cause, as EEZ
is a relatively new concept, UNCLOS having
been adopted only in 1982. A second argu-
ment in support of the U.S. ship’s activities is
that it was a part of the high seas freedom of
navigation specifically extended to an EEZ,
and the activity was not to be considered MSR
under UNCLOS.%

However, these types of arguments
amount to a highly overreaching interpretation
of UNCLOS. Further, they intend to mould the
legal language of UNCLOS to suit a particular
view, but fail to qualify as a considered interpre-
tation. It is pertinent to mention that provisions
of international agreements do not lose their
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validity simply on the grounds of being part of a
new convention. Moreover, international agree-
ments are adopted after years of negotiations
between sovereign states and draw their valid-
ity from the principle of pacta sunt servanda.?

IV. INTERPRETING THE IMPECCABLE INCIDENT
A. Settled Principle of Interpretation

Under Part Xl of UNCLOS, all states have
the right to conduct Marine Scientific Research
(MSR) subject to the rights and duties of other
states.?® It is a settled principle of interpreta-
tion of statutes that a statute must be read as a
whole.?® Therefore, the provisions pertaining to
MSR, as embodied in the 1982 UNCLOS, must
be read as a whole and applied in their entirety.
States should not be encouraged to pick and
choose sections of the provisions of UNCLOS
which they find convenient, to justify their con-
tentious claims in the maritime domain.

It is important to mention that the dis-
putes between the state parties to UNCLOS
concerning interpretation of UNCLOS are to
be settled by peaceful means under the pro-
cedures entailing non-binding decisions* and
third-party settlement procedures entailing
binding decisions. 3!

B. Uniqueness of the Impeccable Incident

What makes the Impeccable incident
unique is that China is a party to UNCLOS, but
the U.S. is not. This implies that the dispute
between China and the U.S. concerning the in-
terpretation of the scope of MSR cannot be re-
solved under the dispute-settlement mechanism
provided in UNCLOS. This uniqueness thus un-
dermines the very locus standi of UNCLOS as
a legal regime to comprehensively deal with the
infringement of MSR stipulations between the
U.S. on one hand, and coastal states that are
participants of UNCLQOS, on the other.

C. Need for a Sui Generis MSR Regime

It is apparent from the divergent views
about the scope of the MSR regime as em-
bodied in UNCLOS, that the cause of disa-
greement is the ‘definition’ of MSR. It is to be
noted that the definition of a contentious issue
is the firm starting point for initiating a debate
on its scope. UNCLOS does not elaborate on
the definition of MSR. This provides many op-
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portunities for the disputant states, China and
the U.S. in this case, to put forth their own per-
spective on the rights and obligations of the
state parties to UNCLOS, underpinned with
their own interests. Further, it encourages the
transformation of a legal matter into a politi-
cal issue, as in the case between China and
the U.S. This may set a trend and become a
precedent for other nation states to undermine
the authority of UNCLOS as a comprehensive
regime to deal with all issues pertaining to
ocean governance. The Impeccable incident,
thus, underscores the need to negotiate a sui
generis MSR regime in consonance with the
spirit of UNCLOS, to regulate scientific re-
search in the EEZ of a coastal state.

V. CONCLUSION

The present analysis of the Impeccable
incident highlights the extent of the U.S.-
China conflict of interest in the South China
Sea, due to the ambiguities inherent in the
1982 UNCLOS. UNCLOS establishes a com-
prehensive legal order for the world’s oceans
and seas, embodying the rights and duties of
states in various ocean zones and covering
all ocean-related activities including Marine
Scientific Research (MSR). It exemplifies
the codification the maritime practices of the
states. The essence of this legal order is that
all rights claimed by the states must be sub-
ject to the fulfilment of their concomitant obli-
gations as provided in UNCLOS. It embodies
the rights and obligations of states over the
maritime domain.

UNCLOS establishes jurisdiction, rights,
and obligations of states with respect to MSR.
It is apparent that the MSR regime as em-
bodied in UNCLOS is susceptible to various
interpretations by states to suit their interests
and concerns. The ambiguities in certain key
areas of MSR, that is to say, the definition and
scope of MSR in the EEZ of a coastal state,
provide ample latitude for states to indulge in
infringement and brinkmanship, as evidenced
in the recent Impeccable incident.

The Impeccable incident has the potential
to disturb the delicate balance of rights and ob-
ligations of coastal states and maritime states
embedded in UNCLOS. Moreover, it has far-
reaching implications for inter-state coopera-
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tion for addressing various international con-
cerns in other areas as well, including MSR. It
is, thus, apparent that there is a need to review
the MSR regime in light of new developments
in MSR. The advent and use of high technol-
ogy in MSR, which was not foreseen when
UNCLOS was brought into effect, presents a
challenge in designing a comprehensive regu-
latory regime that would be relevant and ac-
ceptable in the current day and age. While sci-
ence and technology evolve very quickly, legal
regimes tend to lag behind due to complexi-
ties inherent in inter-governmental negotiation
processes, which require building a consensus
on the issue. This gap is particularly evident in
MSR in the EEZ of a coastal state.

Finally, it may be concluded that the
Impeccable incident underscores the prob-

lems encountered in the implementation of the
MSR regime established by UNCLOS, as well
as the lack of consensus among states over
the MSR regime in practice. Indeed, it creates
an opportunity for growth of a new irritant in
international relations of the maritime domain.
Therefore, there is a need to clarify the ambi-
guities in the legal regime for MSR, with the
view to avoid situations like the Impeccable
incident in future. Hence, it is suggested that
the United Nations Open-ended Informal
Consultative Process on Oceans and the Law
of the Sea (the Consultative Process) should
clarify the contentious issues related to Marine
Scientific Research. It is also suggested that
the matter be considered by the Meeting of
Parties to UNCLOS, to build a consensus on a
comprehensive regulatory regime for MSR.
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Faculty, Indian Society of International Law, New Delhi. Currently, Nippon Fellow,
International Tribunal for the Law of the Sea, Hamburg, Germany. E-mail: agar-
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' For an overview of the Impeccable incident, see Kamlesh Kumar Agnihotri,
Chinese Snort in ‘The Year Of The Ox’ - Is U.S. Worried?, 23 April, 2009, pp. 1, 6, www.
maritimeindia.org—commentaries.

2 There is considerable ambiguity about the exact position of the incident, as the
co-ordinates of the ship could not be ascertained despite best efforts. However,
it was definitely not at the high seas, being only 75 nautical miles from the recog-
nized Chinese territory of Hainan.

3 See J.A. Roach, “Marine Scientific Research and the New Law of the Sea”, Ocean
Development and International Law, Vol. 27 (1996): 60.

4 See UN, United Nations Convention on the Law of the Sea, United Nations Treaty
Series (UNTS), vol. 1833, p. 3; adopted in Montego Bay, 10 December 1982;
Entry into force: 16 November, 1994; Status: 158 state parties.

5 Since the Convention does not offer solutions to all traditional and future prob-
lems of the seas and oceans, it established United Nations Open-ended Informal
Consultative Process on Oceans and the Law of the Sea (UNICPOLOS) to sup-

port this process.

6 These zones have to be measured from baselines, which are normally the low-
tide water mark along the coast (normal baselines) or archipelagic baselines de-
fined by reference to lists of geographical coordinates of points. Waters on the
landward side of the baseline are internal waters of the state or, in the case of
archipelagic baselines, archipelagic waters.

7 See UN, United Nations Convention on the Law of the Sea, United Nations Treaty
Series (UNTS), vol. 1833, p. 3; adopted in Montego Bay, 10 December 1982; Entry
into force: 16 November, 1994; Status: 158 state parties. Since the Convention
does not offer solutions to all traditional and future problems of the seas and
oceans, it established United Nations Open-ended Informal Consultative Process
on Oceans and the Law of the Sea (UNICPOLOS) to support this process.

8 UNCLOS, however, confers rights and obligations on the states which are par-
ties to the Convention. Under international law, a state becomes a party to the
Convention on its ratification. See, UN Convention on Law of the Sea.
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The rights of a coastal state over the contiguous zone extend to (a) prevention

of infringement of customs, fiscal, immigration, or sanitary laws and regulations

within its territory or territorial sea and (b) punishment of infringement of the above

laws and regulations committed within its territory or territorial sea. See Article 33

of the Convention.

Briefly, under UNCLOS, all coastal states are given an Exclusive Economic Zone

of 200 nautical miles from baselines along the shore, except where a zone of that

width would infringe on the EEZ of another State. Article 76 outlines:

¢ how a coastal state may stake claim beyond the EEZ;

e puts upper limits on how far a claim can extend;

o establishes the Commission on the Limits of the Continental Shelf (CLCS) to
review claims prepared by a coastal state.

Article 56 of the Convention.

See Article 56 of the Convention.

Though China has ratified the 1982 UNCLOS, the U.S., interestingly, is not a par-

ty to it. Notwithstanding this, the President of the United States issued an “Oceans

Policy Statement” in which he declared that “the United States will recognize the

rights of other States in waters off their coasts, as reflected in the Convention”

and that “the United States will exercise and assert its navigation and over-flight

rights and freedoms on a world-wide basis in a manner that is consistent with

the balance of interest reflected in the Convention”. See Weekly Compilation

of Presidential Documents, Vol. 19, No. 10, pp. 383-385, 4 March, 1983; Rene-
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See Sam Bateman, Clashes at Sea: When Chinese Vessels Harass US Ships,
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vol. 1155, 1969, p. 331. Adopted on May 23, 1969;

Entry into force: 27 January, 1980; Status: 109 Country parties.
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KHATUNA TOTLADZE

POLITICAL AND LEGAL GROUNDS AND OUTCOMES
OF SEVERANCE OF DIPLOMATIC RELATIONS

INTRODUCTION

International law is based on the peace-
ful coexistence and broad cooperation of
states. The obligation of states to cooperate
with each other is one of the main principles
of international law' and is reflected in the
UN “Declaration on Principles of International
Law concerning Friendly Relations and Co-
operation among States based on the Charter
of the United Nations” of 1970 (Resolution of
General Assembly 2625),2 as well as in the
Helsinki Final Act of 19753, (Itis worth mention-
ing that both legal acts were recognized by the
International Court of Justice in the Nicaragua
case as acts reflecting the provisions of in-
ternational customary law*). According to this
principle, and despite the differences of their
political, economic and social systems, states
are obliged to cooperate with each other in dif-
ferent areas of international relations, in order
to resolve different problems in line with the
principles of sovereign equality and non-inter-
ference.b

The establishment of diplomatic relations
between states is a legal precondition to fur-
ther intensifying relations and cooperation in
different areas. It encourages the develop-
ment of friendly relations and promotes peace
and security. Principles of coexistence and
broad cooperation are of major importance
in view of diplomatic law, as far as this field
of international law serves to develop favour-
able and peace-oriented relations among the
states. According to Article 2 of the Vienna
Convention on Diplomatic Relations of 1961,
the establishment of diplomatic relations be-
tween states, and of permanent diplomatic

missions, takes place by mutual consent
which is generally preceded by de facto or de
jure recognition of one state by the other.

GENERAL LEGAL GROUNDS FOR THE
SEVERANCE OF DIPLOMATIC RELATIONS

Unlike the establishment of diplomaticrela-
tions, which is described in Vienna Convention
in detail, the legal or political grounds based
on which a state could break off diplomatic re-
lations with any other state is not determined
by the Vienna Convention. There is no legal
ground to break off diplomatic relations by a
State; generally such a break is caused by po-
litical reasons.® Perhaps due to this fact, the
grounds for the severance of diplomatic rela-
tions were not included in the Convention.

The “mutual consent” of states mentioned
in Article 2 of the Convention is the main basis
for the establishment of diplomatic relations.
Consequently, if any state rejects this very im-
portant component, the diplomatic relations
break off.

Severance of diplomatic relations is also
severance of official political relations be-
tween the states due to their disagreement on
a certain issue.” This action does not mean
the refusal of recognition, and does not auto-
matically involve severance of consular® and
trade relations.

Despite the factthatthe Vienna Convention
of 1961 does not determine the legal or po-
litical grounds for the severance of diplomatic
relations, it could still be possible to make a
political decision to break off diplomatic rela-
tions within legal frames.
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Diplomatic relations between the states
are established by mutual consent, which is
formed by interstate international agreements
(protocol, communiqué). It is important to note
that in such international treaties, only the
will of the states to establish diplomatic rela-
tions, and act in these relations pursuant to
provisions of Vienna Convention of 1961, are
mentioned. Regarding the shape of a treaty,
although such treaties are not classical sam-
ples® of international treaties, they are regulat-
ed under international law and consequently
fall within the category of treaties determined
by the Vienna Convention on the Law of
Treaties of 1969. The Vienna Convention of
1969 provides a detailed description of the le-
gal grounds for termination and suspension of
the operation of a treaty'®. For example, Under
Article 54 of the Convention, a treaty which
contains no provision regarding its termination
may be terminated only if: (a) it is established
that the parties intended to admit the possibil-
ity of denunciation or withdrawal; or (b) a right
of denunciation or withdrawal may be implied
by the nature of the treaty. From the nature
of the treaties on the establishment of diplo-
matic relations, it can be assumed that the
parties, while concluding a treaty, intended to
acknowledge the denunciation of a treaty. As
it is already mentioned above, establishment
of diplomatic relations is based on the mutual
consent of the parties — bilateral consent — but
making a decision on severance of the same
relation is a sovereign right of a state and is
generally expressed through a single act.

The aim of researching the legal grounds
for severance of diplomatic relations is not to
study genuine legal reasons; it is an attempt to
put forward legal arguments for political deci-
sions.

In accordance with Article 60 of the Vienna
Convention on the Law of Treaties of 1969, “a
material breach of a bilateral treaty by one
of the parties entitles the other to invoke the
breach as grounds for terminating the treaty
or suspending its operation in whole or in
part.” But Article 61 of the Convention of 1969
provides for the possibility of termination of a
treaty in whole or in part in case of an impos-
sibility of adhering to a treaty, if the impossibil-
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ity results from the permanent disappearance
or destruction of an object indispensable for
the execution of the treaty. Lastly, pursuant to
Article 62 of the Convention of 1969, a fun-
damental change of circumstances, that has
constituted an essential basis for the consent
of the parties to be bound by the treaty, may
become grounds for terminating a treaty."
Considering the Articles mentioned above,
if legal grounds for establishment of diplomatic
relations is an international treaty concluded
between the parties, and if a violation of ob-
ligations under the treaty, or an impossibility
of further performance of a treaty or a funda-
mental change of circumstances may become
grounds for terminating or suspending the op-
eration of the treaty in whole or in part, certain
political decisions on the severance of diplo-
matic relations may be strengthened by the
aforementioned legal arguments.

REASONS FOR THE SEVERANCE OF
DIPLOMATIC RELATIONS

A. Interference in the Internal Affairs of
a State

As mentioned in the introduction above,
the nature of diplomatic law serves to devel-
op favourable and peace-oriented relations
among states. Consequently, such an ap-
proach was reflected in the Vienna Convention
on Diplomatic Relations of 1961. In particu-
lar, paragraph 1 of Article 41 states: “Without
prejudice to their privileges and immunities, it
is the duty of all persons enjoying such privi-
leges and immunities to respect the laws and
regulations of the receiving state. They also
have a duty not to interfere in the internal af-
fairs of that state.” In order to determine what
is considered interference in the internal affairs
of a state, which often becomes the grounds
for severance of diplomatic relations, it is im-
portant to recall the history of the formation of
paragraph 1 of Article 41:

The Havana Convention of 1928 is re-
ferred to as an initial source of the text of
Article 41.1. According to Article 12, “...for-
eign diplomatic officers may not participate in
the domestic or foreign politics of the state in
which they exercise their functions.”"? In 1957,
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the International Law Commission, while dis-
cussing this issue, took into consideration the
texts of Article 12 of the Havana Convention.
However, it gave emphasis only to the domes-
tic affairs of a state, as it deemed that foreign
relations themselves were considered to be
a field of activity for diplomats, and also gave
emphasis generally as grounds for performing
diplomatic functions.

It is worth mentioning that the domestic
and foreign policy of any state, even of the
most questionable and non-democratic™ in
an international field, is an exclusive sphere
of that state and the fundamental principle
of state sovereignty directly applies to it. Ac-
cordingly, the final wording of the Commission
does not exclude foreign affairs from state ju-
risdiction at all. “...A State’s domestic policy
falls within its exclusive jurisdiction...state
sovereignty extends to the area of its foreign
policy.”

It is important to note that during the dis-
cussions, the International Law Commission
came to a conclusion that the obligation of
a state not to interfere in the domestic juris-
diction of a receiving state, and the duty of a
diplomat not to interfere in the internal affairs
of receiving state while performing private ac-
tions, are two different obligations, and that
the principle of non-interference should not be
reflected in the Vienna Convention."”” There-
fore, it is difficult to examine non-interference
in internal affairs, as one of the reasons for the
severance of diplomatic relations, as far as the
individual actions of one diplomat that are not
performed by him under state instructions,®
shall not be considered an activity causing se-
rious confrontation between the states.

Such interpretation of the mentioned pro-
vision may have a clear theoretical character,
as far as state practice reveals absolutely dif-
ferent facts. Although Paragraph 1 of Article
41 refers to persons enjoying diplomatic im-
munities and privileges, it should be taken into
consideration that they represent their state
and act on behalf of it. Therefore, the obliga-
tion of a state of non-interference should be
considered indirectly. Non-existence of a clear
provision in the Convention is rationalized by
the fact that obligation of non-interference in

the internal affairs of a state is the part of in-
ternational customary law and is nevertheless
implied.

The reasons for severance of diplomatic
relations are frequently the statements made
by the other state, or interference in the inter-
nal affairs of the receiving state by officials of
diplomatic representations. For example, in
1981 the U.S.A requested that Libya close its
embassy in Washington and recall all mem-
bers of the representation within 5 days, in
response to Libya’s support for international
terrorism.

On 23 December, 2008, the Republic of
the Fiji Islands declared severance of diplo-
matic relations with New Zealand. The De-
fence Minister of Fiji, Mr. Vorege Bainimarama,
publicly declared that the chargé d’affaires of
diplomatic representations of New Zealand,
Karolain MacDonald, was cooperating with
representatives of the opposition. The interim
acting General Prosecutor of Fiji stated that
the decision to expel New Zealand’s diplomat-
ic representation was justified by the fact that
its actions were in contrast with the diplomatic
code of conducts universally recognized by
international law. He also declared that mem-
bers of New Zealand’s diplomatic staff were
actively supporting the opposition of the Fijian
authority and therefore were encouraging dis-
turbances among the local population.?’ Tak-
ing this fact into consideration, any similar ac-
tion of diplomatic representation or an official
of any diplomatic rank may be considered an
attempt at interference in the internal affairs of
a state, which, depending on its gravity, may
become grounds for breaking off diplomatic
relations.

It is not forbidden for diplomatic represen-
tation to cooperate with oppositional political
parties and organizations, and representatives
are even somehow obliged to have periodic re-
lations with them in order to be fully informed
about ongoing political events in the country,
and could still fully perform their functions as
prescribed under the Convention. Naturally,
information should be obtained only by lawful
means and should serve state interests. Article
3 of the Convention of 1969 provides for the
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main functions of diplomatic representation.
Among them, paragraph 1(d) should be under-
lined, which stipulates that ascertaining condi-
tions and developments in the receiving state,
and reporting thereon to the Government of
the sending state, should be completed solely
by lawful means. In this respect, the case of
the decision of the International Court of Jus-
tice on Hostages should be highlighted. The
exercising of diplomatic functions, reflected in
Article 3 (1) (d), in particular, “...ascertaining by
all lawful means conditions and developments
in the receiving state...,” may be considered to
involve such acts as “espionage” or “interfer-
ence in internal affairs”.?!

Third States

In contemporary international law, the
reason for severance of diplomatic relations
is often a third state. One example is the dip-
lomatic relationship between Iran and Egypt,
which was broken off in 1979. Before the rev-
olution, Iran and Egypt had friendly relations.
During the war, Iran opened an air corridor to
Soviet airplanes transporting arms and ammu-
nition to Egypt. Also, when several Arab States
imposed an embargo on Israel and were not
supplying oil, lIran appeared to be the only
Muslim state which violated that rule. Iran’s
position towards Egypt, which is recognized
as a leader by Arab States, was favorable. In
1979, as a result of the revolution, Shiite cler-
ics led by Ayatollah Khomeini came to power.
Their ideological conception on the export of
an Islamic revolution caused serious anxiety
in Arab States.

Shiite clerics resisting a monarchist re-
gime were opposing the relations of Shah’s
authorities with Israel. After declaring Zion-
ism an ideological enemy, the authorities of
Iran actively confronted the Arab-Israel peace
process. Relations between Iran and Israel
deteriorated after Egypt gave political asylum
to Iran’s Shah. A peace agreement was con-
cluded between Iran and Israel in 1979, on a
tense political background, and caused sever-
ance of diplomatic relations between Iran and
Egypt. According to a statement by Khomeini,
the restoration of diplomatic relations between
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these two states would be possible only if dip-
lomatic relations between Egypt and Israel
were broken off.

Establishment of diplomatic relations with
a state implies de jure recognition of that state.
Therefore, many states will avoid establishing
diplomatic relations with other states that have
a tense political relationship with larger states,
and a state may even break off established
diplomatic relations because of such tension.
This has occurred, for example, in the case
of China and Taiwan. Many states do not es-
tablish diplomatic relations with Taiwan due to
the China’s policy of refusing to maintain dip-
lomatic relations with any country that recog-
nizes Taiwan as a country. By not establishing
relations with Taiwan, these states are trying
to avoid the severance of diplomatic relations
with the People’s Republic of China. Taiwan
is recognized by few states, despite the fact
that it meets all criteria to emerge as an inde-
pendent state on an international level.?? For
example, in order to restore diplomatic rela-
tions with China, Costa Rica has broken off a
relationship of almost 60 years with Taiwan.
Many states that have established a diplo-
matic relationship with Taiwan are small and
poor. However, as demonstrated by the case
of Costa Rica, Taiwan may face the threat of
other Central American countries severing
diplomatic relations as well.%

Such diplomacy by the People’s Repub-
lic of China is linked to the Hallstein Doctrine.
According to the Hallstein Doctrine, the es-
tablishment and maintenance of diplomatic
relations between the Democratic Republic of
Germany and third-party states was consid-
ered an unfriendly act by the Federal Republic
of Germany (acte peu amical), and in general
the Federal Republic of Germany was break-
ing off diplomatic relations with such states, or
was not establishing relations at all. Initially,
the USSR was an exception.?*

Sanctions

In the Hostages case, the International
Court of Justice established the right of a state
to break off diplomatic relations with another
state as a sanction in response to abuse of
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privileges and immunities by a diplomat.? The
court established the following:

First of all, we should take into consider-
ation that diplomatic law is a self-contained
regime, which means that from the beginning
it determines sanctions for the infringement
of rules of diplomatic law.?® On the one hand
the Convention lays down the receiving state’s
obligations regarding the facilities, privileges,
and immunities to be accorded to diplomatic
missions and, on the other, foresees their pos-
sible abuse by members of the mission and
specifies the means at the disposa1 of the re-
ceiving state to counter any such abuse.?”

Based on the merits of the case, Iran ac-
cused the U.S. of “direct”?® interference, and
25 years of continual interference,® in its in-
ternal affairs, attempting to justify the attack
of the United States Embassy and seizure of
personnel and guests of the Embassy as hos-
tages. The court did not agree with the argu-
ments of Iran “...because diplomatic law itself
provides the necessary means of defense
against, and sanction for, illicit activities by
members of diplomatic or consular missions...
.30 The following have been named by the
court as such sanctions:

Article 9 — declaration of the member of
the diplomatic staff of the mission as persona
non grata or as not acceptable “at any time...
without having to explain its decision.”!

Severance of diplomatic relations with a
sending state

“...A more radical remedy if abuses of
their functions by members of a mission reach
serious proportions....”?

Unfortunately, the government of Iran did
not use the legal remedies available - sanc-
tions - and applied forcible measures against
the personnel of the U.S. Embassy. Conse-
quently, the court charged Iran for violating
international conventions and rules of general
international law.33

With respect to sanctions, Article 41 of
the UN Charter should be emphasized, which
provides for the possibility of severance of dip-
lomatic relations as one of the sanctions for
non-performance of the decision of the Secu-

rity Council. However, this part of Article 41
bears theoretical character and has not yet
been implemented by any state.

Temporary severance of diplomatic
relations

The severance of diplomatic relations
is one of the most radical forms of tense or
hostile relations existing between two states.
Therefore, states often prefer to recall diplo-
matic representation temporarily, rather than
to break off diplomatic relations and perma-
nently recall diplomatic representation.

A temporary recall of diplomatic represen-
tation is a much easier form and procedure
than the complete severance of diplomatic
relations. A temporary recall of representa-
tion means that the relationship between two
states has become significantly “cold”, but at
the same time, neither party is willing to com-
pletely break off the relationship; both suppose
that the existing situation will be temporary. For
example, in 1987, the relationship between the
UK and Iran deteriorated when an Iranian con-
sular official was detained in Manchester after
he was accused of shoplifting. The situation
worsened when a UK diplomat was detained
in Tehran, which was followed by the recall of
several representatives of both states. The UK
recalled the entire staff of its Embassy from
1980 to 1988, and the UK’s request of the Em-
bassy of Sweden was protecting its interests
in Iran, however, the UK still believed that it
had full diplomatic relations with Iran,** which
itself implies, at least, cooperation in some
fields and a possibility of dialogue.

Generally, diplomatic representation is
recalled from a state where armed conflict or
civil disturbances are occurring. In such cases
where the safe and effective implementation
of diplomatic functions becomes impossible,
as it did 1992 when French, lItalian, and Bul-
garian diplomats were recalled from Kabul, Af-
ghanistan due to intensive shootings between
the government representatives and opposing
groups.®

As they had done with Libya in 1980,
The U.S. closed their Embassy in Somalia
and recalled Embassy staff in 1991. In 1994,
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the U.S. demanded closure of the Embassy
of Rwanda. President Clinton stated that the
U.S. could not allow representatives of the
regime supporting the Rwandan genocide to
stay in U.S. territory.%®

One unusual event took place in 1975.
In the aftermath of the removal of South Viet-
nam’s government, the Viethamese Ambassa-
dor to the UK, along with Embassy personnel,
resigned before the UK recognized the new
government, and entrusted the custody of the
premises, property, and archives of the South
Vietnamese representation to the UK Govern-
ment. Despite the fact that South Vietnamese
representation was not recalled, the UK bound
itself to take custody of South Vietnam pursu-
ant to Article 45 of the Convention on Diplo-
matic Relations.*"

As regards the custody of the premises of
recalled diplomatic representation, in accor-
dance with the Vienna Convention, a receiving
state must respect and protect the premises
of diplomatic representation that has already
been recalled.® The inviolability of premises
and the term “respect and protect” do not imply
that authorities of the receiving state are not
entitled to enter the premises. After the events
of 1984 that took place in the UK, the latter has
adopted a normative act for treatment of the
premises of diplomatic and consular represen-
tations, which determines the abolition of the
status of the foreign representation’s premises
(Act of 1987). Based on the aims of national
legislation, this status depends on the consent
of the Ministry of Foreign Affairs.®® On 17 April,
1984, in front of the public Bureau of Libya in
London, a group was demonstrating against
the Government of Libya, in response to politi-
cal disturbances in Libya. During the demon-
stration, someone opened fire from within the
public bureau of Libya, and one demonstrator
was wounded and a British police officer was
killed. The British police requested a search
of the public bureau, which, under the Vienna
Convention, was considered to be Libya’s dip-
lomatic representation. Such permission was
not granted to British police because, under
the Convention on Diplomatic Relations, the
premises of diplomatic representations are
inviolable. The premises of the Libyan repre-
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sentation were declared inviolable unless all its
members had left the country. For the investi-
gation of the murder, the police could only con-
duct a search once Libyan diplomats left UK
territory. Therefore, British police relied on Ar-
ticles 41 and 9 of the Convention on Diplomatic
Relations as the only possible response to the
crime, and declared the staff members of the
Libyan public bureau as persona non grata.*°

IV. USSR-GEORGIA DIPLOMATIC RELATIONS:

Diplomatic relations between the USSR
and Georgia were established on 1 July, 1992.

In 2008, after commencement of military
aggression of the USSR against Georgia, oc-
cupation of part of the country, illicit recogni-
tion of the so-called Republics of Abkhazia
and South Ossetia, and ethnic cleansing con-
ducted in these regions, Georgia decided to
sever diplomatic relations with the USSR, no-
tice of which was given in a verbal note to the
USSR on 3 September, 2008.

From 1992 to 2008, more then 100 trea-
ties have been signed between the USSR and
Georgia in different areas.*' At the same time,
Georgia and the USSR, as full members of in-
ternational law, are both party to hundreds of
multilateral treaties, and this itself gives rise
to significant international legal obligations.
In accordance with Article 63 of the Vienna
Convention on the International Law of the
Treaties of 1969, “...the severance of diplo-
matic or consular relations between parties to
a treaty does not affect the legal relations es-
tablished between them by the treaty except
insofar as the existence of diplomatic or con-
sular relations is indispensable for the applica-
tion of the treaty.” Therefore, in USSR-Georgia
relations, it became necessary to bring into
operation Articles 45 and 46 of the Vienna
Convention of Diplomatic Relations of 1961.

Article 45 of the Convention on Diplomatic
Relations forms a legal framework for the pro-
tection of interests of the sending state, in the
event that diplomatic relations break off, but
the sending and receiving states continue their
existence as sovereign states and each party
recognizes the sovereignty of the other.*?
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Article 45 of the Convention on Diplomatic
Relations establishes minimal standards,
which gives the sending state the opportu-
nity to entrust the custody of the premises of
the mission, together with its property and ar-
chives, to a third state. Also, under the same
Article, the sending state may entrust the pro-
tection of its interests and those of its nation-
als to a third state acceptable to the receiving
state.®

The term “acceptable” was not acciden-
tally included in paragraphs b and c of Article
45 of the Convention. The term was selected
by the International Law Commission on pur-
pose, to emphasize that the receiving state
was not given the right of prior consent.

In order to protect the interests of a
sending state after the severance of diplo-
matic relations, the provision was included in
the Vienna Convention pursuant to which a
third state protects the interests of a sending
state. Unlike Article 46 of the Convention on
Diplomatic Relations, according to which the
prior consent of a receiving state is needed
for the diplomatic representation of sending
state in order to undertake the protection of
the interests by a third state, Article 45 (b, c)
does not require the consent of the receiving
state unless the sending state entrusts the
third state to protect its interests in the receiv-
ing state.

The Convention on Diplomatic Relations
does not provide the opportunity for the receiv-
ing state to refuse the protection of the send-
ing state’s interests by a third state in case of
severance of diplomatic relations. Such an
event took place in 1961, when Indonesia, af-
ter severance of diplomatic relations with the
Netherlands, did not allow the Netherlands to
entrust protection of its interests to the UK or
any other state. This decision was upsetting for
the world at that time. Indonesia’s action was
criticised and the fact was assessed as unprec-
edented, different from common international
practice, and an unacceptable action.*

Relying on Article 46 of the Convention
of Diplomatic Relations, the USSR opened
a section of their interests in the Embassy of
Switzerland to Georgia in March 2009. On the

same day, a section of Georgian interests was
opened in the Embassy of Switzerland to the
USSR. The Confederation of Switzerland was
not selected by chance as so called “protec-
tor” state. Switzerland, like Sweden, has sig-
nificant experience as a neutral state,*® and,
due to its status, deserves the confidence of
both sides. This decision from Georgian side
was mainly conditioned by the necessity to
protect the interests of the citizens of Georgia
residing in the USSR. As mentioned above,
in accordance with Article 2 of the Vienna
Convention on Consular Relations of 1963,
the severance of diplomatic relations shall not
ipso facto involve the severance of consular
relations; however, due to the tense political
situation between the USSR and Georgia, nei-
ther party expressed their desire to maintain
consular relations. Consequently, on the basis
of a single act (the verbal note) by Georgia on
3 September, 2008, diplomatic and consular
relations between the parties were broken off.

V. CONCLUSIONS

Whatever political or legal grounds are
applied to the argumentation for a decision on
the severance of diplomatic relations between
states, practice reveals that, as simple as it is
to break off these relations if either state wills
it, the process of restoring relations is just as
complex and lengthy. It is important to real-
ize that it is practically impossible to have any
relationship, and to develop such a relation-
ship, without political dialogue. In the USSR-
Georgian example, it can easily be concluded
that relations in all other areas are paralyzed,
because, even if both parties are willing to
perform obligations under any bilateral inter-
national treaty in a good faith, communication
between the parties is absolutely frozen.*

Pursuant to the Vienna Convention on
Diplomatic Relations of 1961, the main func-
tions of a diplomatic mission consist of: pro-
tection of the interests of nationals, negotiat-
ing with the government of the receiving state,
promoting friendly relations between the send-
ing and receiving states, and developing their
economic, cultural and scientific relations.*”
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Due to the absence of such important rela-
tions between the USSR and Georgia, there is
no air communication, investment, trade, de-
velopment of cultural relations, tourism, or co-
operation in the field of health care and many
others between the two states, which is often
the vital interest of certain nationals.

Although the first step in breaking off dip-
lomatic relations with its neighbouring state
was made by Georgia, which, as mentioned
above, was the result of both the tense po-
litical situation between the parties and the
armed conflict, it should be emphasized that
the main role of diplomacy and its basic des-
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ignation is revealed precisely during the con-
flict. “Peaceful compromise” and “the norm on
continuous dialogue” are the main principles
of diplomacy.

As mentioned above, the severance of
diplomatic relations means severance of po-
litical relations, and it is practically impossible
to find legal grounds for this decision. In other
words, the decision was political in nature.
Indeed, nobody rejects that the law is a way to
implement policy, but at the same time, there
is an expectation that the policy will fall within
the scope of the law. 48
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KETEVAN KHUTSISHVILI

LEGAL AND ACTUAL STATUS OF VICTIMS OF CRIMES
ENVISAGED BY THE STATUTE OF THE INTERNATIONAL
CRIMINAL COURT: A FICTITIOUS OR REAL MECHANISM?

“We must never forget that the record on which we judge these
defendants today is the record on which history will judge us tomorrow.
To pass these defendants a poisoned chalice is to put it to our own lips
as well. We must summon such detachment and intellectual integrity
to our task that this Trial will commend itself to posterity as fulfilling
humanity’s aspirations to do justice”.

I. INTRODUCTION

In the lights of the above cited quote of the
Chief Prosecutor of the USA to the Nuremberg
Trial Justice Robert Jackson the provisions of
the Statute of the International Criminal Court
— the Rome Statute? following the path of res-
toration of justice and establishing the truth do
establish the new rules strange to the ad hoc
tribunals. This new rule envisages broad partici-
pation of the victims of crimes subjected to the
jurisdiction of International Criminal Court (here-
inafter also — “the Court”) in the proceedings.

The history of the development of inter-
national law, and in particular of the interna-
tional criminal law throughout the 20" century
did determine the specific mention of victims
in the Rome Statute and in its preamble?®, es-
pecially of men.

The provisions of the final draft of the
Court’'s Statute were substantially revised
at the Rome Conference. On 25 June, 1998
Spain suggested to broaden the Preamble of
the Statute.* Instead of the three provisions
been drafted by then, Spanish proposal en-
visaged eight provisions, highlighting such
aspects as reminder (highlighted by the au-
thor) of the suffering of victims, ..., as well as
emphasizing, firstly, that “this Statute should

Chief United States Prosecutor at the Nuremberg

Tribunal Justice Robert H. Jackson’

not be interpreted as affecting in any way the
scope of the provisions of the Cjarter relating
to the functions and the powers of the organs
of the United Nations”.

The strengthening of the stutus of a victim
in the Rome Statute is based on the concept
of restorative justice as well, which “involves
the victim, the offender, and the community
in a search for solution which promote repair,
reconciliation, and reassurance”.®

The definition of a victim envisaged in the
Statute of the International Criminal Court is
fairly broader that the same notions envisaged
by the statutes of the international criminal
tribunals established by the United Nations
Security Council.

It shall be briefly mentioned in this context
that the efficiency of the criminal procedures
and their fairness is measured as based on
the protection of rights of a suspect or an ac-
cused as well as victims of committed crimes
and their equal participation in the criminal pro-
ceedings. However, it is important to analyse
how to keep the balance in protecting these
two values? How real is it to ensure equal par-
ticipation of all victims at any stage of court
proceedings® when the court at issue is an in-
ternational criminal judicial body?
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One of the core challenges facing the In-
ternational Criminal Court is how shall it ensure
the relation with the victims in terms of their
broad involvement into criminal proceedings.

However, at the same time, one more
question emerges: how prudent is the maxi-
mum broadening of invovement of vicimts into
criminal procedure, taking into account the pre-
conditions of fair, effeciently conducted criminal
proceedings that at the same time shall not ex-
clude the adversarial principle. It is also impor-
tat to identify how permittable is it to provide for
broad participation of a victims based on the
Rome Statute without on the other hand bal-
ancing this right, be considered as a possibility
of exercising justice in a fair, efficient manner,
and consistent with the International Covenant
on Civil and Political Rights?

When analysing the granting broad rights to
victims by the Rome Statute the important role
shall be given to the discussion of the mecha-
nisms developed by the practice of the tribunals
preceeding it — the international criminal tribu-
nals established by the UN Security Council for
the Former Yugoslavia and Rwanda. This is
also important taking into account that the crea-
tion of the tribunals by the Security Council was
one-off ad hoc reaction at the higher risks that
the political body of the United Nations — the
Security Council — considered’” as a “threat to
international peace and security™.

Therefore, the article shall establish how
consistent is the legal and factual status as
considered by the Statute of the International
Criminal Court with respect of the provision of
efficient and fair proceedings; how realistically
does this principle correspond with the situa-
tion established by the statutes and practice
esbalished by the ad hoc tribunals and how
realistic is the provision of wide participation
of victims in the criminal proceedings as en-
visaged by the Statute of the International
Criminal Court.

The comparative analysis of the issue is
even more important, as when establishing
the International Criminal Court the Delegation
of Columbia did note quite clearly that before
the establishement of the Court “The victim ...
was an uninvited guest, a spectator, which ex-
acerbated the conflict”.

Consequently, the succeeding chapters
shall consider the regulation provided by
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the Court established based on the Rome
Statute for the protection of victims and
their participation in the proceedings of the
International Criminal Court; the approach
of the International Criminal Tribunals es-
tablished by the UN Security Council for the
former Yugoslavia and Rwanda with regard
to the partcipation of victims; it shall be con-
sidered what mechanisms are used within the
administration of the International Criminal
Court and what guarantees are in place for
their involvement in the criminal proceedings.

As a conclusion it shall be considered,
how efficient and real are the procedures es-
tablished for the participation of the victims in
the criminal proceedings.

ll. REGULATION OF THE PARTICIPATION
OF VICTIMS IN INTERNATIONAL
CRIMINAL PROCEEDINGS

The motivation of protection of victims
and the provision of their participation in the
criminal proceedings is vivid from the text dis-
persed in various parts of the Rome Statute.®
This must be provisioned by the fact that the
participation of vicitms in criminal proceedings
is an essential concept for guaranteeing fair
trial rights to them.

Itis the first time ever in the history of the it-
nernational criminal justice that victims of crime
have a possibility of invovlement into the pro-
ceedings at any stage before the International
Criminal Court. This is certainly the novelty
against the background of the past reality,
when victims of crime could only provide their
position to international tribunals preceeding
the Court established on the basis of the Rome
Statute in the capacity of witnesses.

At the same time, when discussing the
broad participation, neither shall it be skipped
from our attention that the prosecutor of the
Court may receive informaiton from a victim.
According to Morten Bergsmo and Jelena
Peji¢, “[t]his is likely to be an important source
for the Prosecutor also at the stage of prelimi-
nary examination, prior to the actual investiga-
tion, which will normally reply heavily on wit-
ness testimony”.™

At the one hand, this is provbably and is
not contested, shall be considered as a posi-
tive momentum. The positive side is certainly
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viewed in sence of wide representation of vic-
tims of human rights violations via the possibil-
ity of involving them at each stage of criminal
proceedings.

The Statute of the International Criminal
Court, despite the fact, that refers to victims in
various articles, provides the participation of
victims in the criminal proceedigns via three
general norms. The concrete issues of rela-
tions with them is regulated also by the “Rule
of Procedure and Evidence'2.

When discussing the mechanisms of vic-
tims’ participation in the criminal proceedings
as envisaged by the Rome Statute the par-
ticular attention shall be given to para. 3 of
Article 68", which, being a general provision,
regulates this issue. The Rule 85 of the Rules
of Procedure and Evidence. providign for the
definition of the concept of a victim, shall be
considered together with this Article.

One of the special norms contained in the
Rome Statute, para. 3 of Article 15 stipulates,
that the victims may make representations to
the Pre-trial Chamber, once the prosecutor
concludes that there is a reasonbale basis to
proceed with an investigation. It is apt to brief-
ly also mention here that according to para.
1 of Article 15 of the Rome Statute a victim
may provide an information to the Prosecutor
of the Court for the initiation of an investigation
proprio motu, in which case, if the Prosecutor
concludes that the inforamtion provided does
not constitute a reasobable basis for an inves-
tigation, he or she shall inform a victim, as pro-
vided b para. 6 of Article 15 of the Statute.

According to the second special nhorm —
para. 3 of Article 19 of the Rome Statute vic-
tims “who have communicated with the Court
or their legal representatives” are authorised
to present their position in relation with the is-
sues on jurisdiction of the Court or admissibil-
ity of the case.

It shall be interesting to analyse how does
the International Criminal Court use in prac-
tice the procedure envisaged by the para. 3
of Article 68 of the Statute and Rule 85 of the
“Rules of Procedure and Evidence”. This is in-
teresting taking into consideration that the pro-
cedure and the respective assesment criteria
are not listed in the documents in an exhaus-
tive manner.

Rule 85(e) only stipulates that a “victim” is
a natural person, who “ha[s] suffered harm as
a result of the commission of any crime within
the jurisdiction of the Court”’. The Rule 85(b)
refers to legal entities, that have sustained
harm during the undertaking of an important
social function, such as performing as and in
schools or hospitals.

According to para. 3 of Article 68 of the
Rome Statute, in order to participate in the
criminal proceedings, in line with the Rules of
Procedure and Evidence, alleged “victim” shall
apply to the Registrar of the Court in writing™,
who shall transmit the appeal to the respec-
tive Chamber. The Chamber shall make “non-
exhaustive and non-decisive assessment of
the criteria as established by the Rule 85(a)”."®
Defence and prosecution have a possibility to
respond to such an application.’® It is also apt
to mention in this context that written commu-
nication is not the only form of communica-
tion of an alleged victim with the Court. In the
light of the para. 3 of Article 19, as mentioned
above, the respective Chamber has discretion
to grant a victim a right to oral communication
with the Court. This is due to the fact that Rule
58(2) of the Rules of Procedure and Evidence
provides that a Chamber shall decide on the
procedure (oral or written, etc.) to be followed
and how to ensure that the procedure selected
be the best possible one. It is true that the mo-
tivation behind this provision was to not dis-
rupt the participation of victims in court pro-
ceedings, according to the provision, the free
manner of communication does cover not only
victims, but it does also grant liberty to States
Parties to the Rome Statute and even to the
UN Security Council, in the light of Article 19 of
the Statute, to have oral communication with
the Court within the scope of the situation re-
ferred by them to the Court, provided that the
respective Chamber agrees to this. This on its
turn apart from having a kind intention with re-
gard to victims’ participation, may result into
additional work for the Court.

Participation of a victim in criminal proceed-
ings is not only restricted only to the narrow par-
ticipation in the court hearing. The role of a vic-
tim in the consideration of the jurisdiction of the
Court or the admissibility of a case is provided
on the equal footing with those authorised to re-
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fer a case to the Court in line with Article 13 of the
Rome Statute. This on its turn includes States
Parties to the Rome Statute, the UN Security
Council and the Prosecutor of the Court.

At the same time, we shall also keep in
mind that despite the fact that the application
of the Rule 85 of the Rules of Procedure and
Evidence shall be undertaken when regulating
the participation in accordance with the para. 3
of Article 68 of the Rome Statute, the practice
of the International Criminal Court does prove
that criteria of Rule 85 provide for automatic
and general right to participation. This on its
turn puts away the expediency of participation
and the personal interests of a victim and they
shall only be considered when concrete forms
of participation are discussed."

In parallel to the protection of safety,
physical and psychological well-being, dignity
and privacy of victims,'® the Rome Statute pro-
vides for submitting the “views” and “concerns”
of victims to the Court, where the personal in-
terests of victims are concerned.™

In the first decision regarding the participa-
tion of victims, “[t{jhe Chamber consider[ed] that
the personal interests of victims are affected in
general at the investigation stage (highlight by
the author), since the participation of victims at
this stage can serve to clarify the facts, to pun-
ish the perpetrators of crimes and to request
reparations for the harm suffered”.?°

The practice as developed during the as-
sessment of the application for participation of
victims in the proceedings?' indicates that pro-
vision of participation of victims at the stage of
investigation is time consuming, double proc-
ess. At the first stage, before even a suspect
or accused are identified, they shall indicate
the interest in the proceedings. At that stage
the Court does not even need to define “the
absolute harm to the victim, as the identifica-
tion of this, based on the case circumstances,
shall be undertaken by the Chamber at a later
stage, according to the needs”.

The practice of the International Criminal
Court does show that victims are considered
as “more equals than others”. The result of this
may be the prolongation of the criminal pro-
ceedings more than needed. The clear indi-
cation of considering victims as “more equals
than others” is the opinion of the Chamber |
of the International Criminal Court about the
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“personal interests” of victims?3, the broad in-
terpretation of which provides that one of the
“personal interest” at the stage of investigation
is to see people committing the crimes against
them accused.®

Even though “respect and full realisation
of victims’ rights through criminal justice found
in the I[nternational] C[riminal] C[ourt] process
a unique opportunity to advocate the further
codification of victims’ rights in international
law”,?® in the name of this interest a right of an
accused to a fair trial and impartial, quick and
efficient justice, as provided for by the equal-
ly needed and having the similar legal value
-International Covenant on Civil and Political
Rights?® shall not be limited. Keeping this bal-
ance is a delicate, possibly, not that popular
issue from the view point of legal policy and in
general, from the political perspective,?” how-
ever it is absolutely important from the point of
view of introducing the sense of justice.

lll. THE APPROACH OF THE INTERNATIONAL
CRIMINAL TRIBUNALS FOR THE FORMER
YUGOSLAVIA AND RWANDA WITH REGARD
TO THE PARTICIPATION OF VICTIMS

Despite the fact that protection of vic-
tims and restoration of justice from the view
point shall be one of the cornerstones of the
system of international criminal law, different
approaches are also found in the positions of
scientists. This may be a result of generalisa-
tion of practice, or it may in principle support
establishment of such a practice.

A book by Cryer, Freeman, et al does list
the following among the aims of international
criminal justice: retribution, restraining from
committing a crime in the future, etc. “Justice
for victims” does not fall under this list, which
provides for the aims of the international crimi-
nal justice in details. Victims are first men-
tioned only in the additional list, which is uni-
fied under the Chapter “Broader Aims”. The
latter, even though first of all mentions victims,
it also unites such aims as: fixing history on a
paper, post-conflict reconciliation, etc.?®

The approach is interesting as a theoreti-
cal basis for the development of the practice
of International Criminal Court, also taking into
account that law and practice of both ad hoc
International Criminal Tribunals for the former
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Yugoslavia and Rwanda have prepared a fer-
tile terrain for the insertion of advanced provi-
sions on victims’ participation in article 68 par-
as. 1, 2, 4 and 5 of the Rome Statute.® At the
same time, para. 3 of Article 68 of the Rome
Statute is specifically devoted to [broad] par-
ticipation of victims [in criminal proceedings].
In this respect and for the analysis of provi-
sions envisaged by para. 3 of Article 68 of the
Rome Statute and the respective Court prac-
tice, due to a limited format of the article, a very
brief overview of the legal basis and the prac-
tice of ad hoc tribunals created for the former
Yugoslavia and Rwanda is apt herewith.

Aterm “victim” was narrowly defined in the
statutes of the ad hoc international criminal tri-
bunals for the former Yugoslavia and Rwanda.
According to these documents: “a victim is a
person against whom a crime over which the
Tribunal has jurisdiction has allegedly been
committed”.*°

In the Nikoli¢ case the international crimi-
nal tribunal for the former Yugoslavia did note,
that “punishment shall respectively reflect call
for justice, both — from those who had directly
fallen victims to a crime, as well as from indi-
rect victims of a crime”.®!

While adopting the Rules of Procedure
and Evidence based on the Statute of the
International Criminal Court the states parties
agreeing on the definition of a victim did make
a special emphasis on victimisation®?, and not
on the limiting linkage reflected in Rule 2 of the
tribunal for the former Yugoslavia.

During the establishment of the ad hoc
international criminal tribunals for the former
Yugoslavia and Rwanda participation of vic-
tims at international plane was considered im-
possible. This was due to the fact that “tens
of thousands” of victims were targets of the
crimes falling within the scope of the tribunals.
Therefore, granting a voice to each of the vic-
tims was considered to be an obstacle to ef-
ficient and fair functioning of the tribunals.

However, the motivation ofthe International
Criminal Tribunal for the former Yugoslavia,*
as evidenced by the first annual report, was as
follows: “The Tribunal did feel the moral obli-
gation to commence the court proceedings as
quickly as possible, to allow all the parties — a
victim, as well as a perpetrator, local partici-
pants or observers from distance, to see that

outrageous violations of human rights would
not have been allowed to go unpunished”.3*

Analysing the legal basis and the respec-
tive practice of the Court created by the Rome
Statute the natural interest emerges to ana-
lyse the latter in parrallel with the ad hoc tribu-
nals established by the United Nations. This is
at least preconditioned by the practice, which
did in relation with the ad hoc international
criminal tribunal for Rwanda, following the
genocide in Rwanda, “Rwandan public opin-
ion has not often understood that justice was
done, because it was not seen to be done, has
been a major problem form the I[nternational]
Clriminal] T[ribunal for] Rjwanda]’.3®

One of the important reasons for making it
difficult to see the “exercise of justice” was prob-
ably the very passive role of victims and the lim-
ited possibility of their participation in the criminal
proceedings. Now, having years passed, many
well-know ninternational law commentators
do clearly indicate that participation of victims
in the activities of the international criminal tri-
bunals for the former Yugoslavia and Rwanda,
unlike the International Criminal Court, is very
limited. According to the analysis by Professor
Cassesse, “while in proceedings before the
I[nternational] C[riminal] T[ribunal for the former]
Y[ugoslavia] and the I[nternatioanl] C[riminal]
Clourt for] R[wanda] victims do not play any au-
tonomous role, as they may only appear in court
as witnesses if called by one of the partues (no-
ramlly the prosecutor) or the Court itself, in the
Statute of the I[nternational] C[riminal] C[ourt]
they have been given several roles...”

IV. PROVISION OF INCLUSION OF VICTIMS
INTO CRIMINAL PROCEEDINGS BY THE
ADMINISTRATION OF THE INTERNATIONAL
CRIMINAL COURT

When opening the Rome Statute for sig-
nature then Secretary General of the United
Nations Kofi Annan stated that, “the overriding
interest must be that of the victims, and of the
international community as a whole. ... [the
Court], must be an instrument of justice, not
expediency”.¥”

Article 68(4) does specifically provide for
the protective measures, security arrange-
ments to be taken into account, possibility of
counselling and assistance that may be sub-

197



0LOIHOISILIHILIT LOFOHOIZNIL T IH65XN), Ne2, 2009, Net, 2010

mitted to the prosecutor and the court by the
Victim and Witness Unit.

According to the Article 15(3) of the Rome
Statute and the corresponding Rule 50 of the
“‘Rules of Procedure and Evidence” victims
known to the Prosecutor or to the Victims and
Witnesses Unit will be informed to make rep-
resentations to the Pre-Trial Chamber. Taking
into account the interests of investigation and
the security of separate individuals, the groups
of victims will also be provided with the gen-
eral information.

The Victim and Witness Protection Unit
will also notify the victims, “who had already
have communicated with the Court”, in order to
express their position regarding the jurisdiction
of the Court or the admissibility of the Case®.

The practice of the International Criminal
Court does show that protection of victims,
as well as of witnesses is quite broadly used
in practice. The same is correct with regard
to the ad hoc international criminal tribunals
established for the former Yugoslavia and
Rwanda, despite the different approach to vic-
tims in Tribunals and the Court.?®

V. CONCLUSION. HOW EFFICIENT AND REAL
IS THE MECHANISMS ESTABLISHED BY THE
INTERNATIONAL CRIMINAL COURT FOR THE
PARTICIPATION OF VICTIMS IN THE CRIMINAL
PROCEEDINGS

The role of a victim is significantly stren-
gthened in the Statute of the International
Criminal Court. According to the Rome Statute,
the victims are authorised to participate in the
criminal proceedings in accordance with their
interests. At the same time, Article 68 shall not
be understood in a narrow manner, as if it only
refers to the court criminal proceedings. This
provision refers to “proceedings”, in its broad-
est possible sense, and not only to the court
proceedings.*°

This is also determined by the history pre-
ceding the establishment of the Court: the idea
of creating unified, permanent, to the extent
possible universal court was to have estab-
lished a permanent possibility of quick reaction
to the most heinous crimes. The aim was not to
only permanently have the scaring mechanism.
The basic element of the idea was also the
great idea of restoring justice for the victims.
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Based on the Rome Statute, the Trial
Chamber has broad authority to issue direc-
tions necessary for the fair and impartial con-
duct of the trial.*!

The initial practice of the Court established
by the Rome Statute does indicate that partici-
pation of victims in the court proceedings, in
which the interests of a victim are identified, is
essential.*?

If the International Criminal Court will
work with the full circle of possible victims in
practice, which, taking into account the crimes
subjected to the jurisdiction of the Court, may
be millions of people, exact determination of
mechanisms is important not to cause the
overburdening of the Court taking into account
the time and financial resources.

At the same time, it is also necessary to
take into account that rights of suspects and
accused shall not be violated on the expense
of representation of witnesses.

Despite the fact, that the legal basis and
the practice of the International Criminal Court
shall be directed at the protection of human
beings — and naturally — of the persons hav-
ing fallen victims to crimes subjected to the
jurisdiction of the Court, the discrediting of
this principle shall be avoided in the name of
this very humane idea. One of the main risks
in this regard may also be that the possibility
of involving a victim in the criminal proceed-
ings exists even before the concrete accused
in committing the violation of law is identified.
This, on its turn, may turn to be the precondi-
tion to violation of the important rights guar-
anteed by the International Covenant on Civil
and Political Rights.

Neither it shall be rejected that it shall not
be permitted in the name of protecting the
rights of a victim the principle of adversarial
criminal proceedings be neglected.

The two staged procedure of identification
of a victim*®* does prolong the court proceed-
ings and supposedly, does violate the rights of
a victim, for the protection of whose rights the
protective mechanisms were elaborated by the
Court. However, along with this negative as-
sessment it shall also be taken into account that
commentators do criticise the approach taken
by the Prosecutor of the Court in relation with
the introduction of the two stages of identifica-
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tion of victims. David Donat-Cattin does clearly
indicate that the “the Office of the Prosecutor
[of the International Criminal Court] was wrong
when it characterised the relevant procedure
[of identification of a victim] as a “two-stage
process” in which a victim may be recognised
as such in the first place, with the necessity of
a second judicial decision concerning whether
her or his personal interests are affected”.*

It shall also be taken into account that
para. 1 of Article 68 of the Rome Statute does
end with the provision, according to which “...
measures [of protection and support to a vic-
tim] shall not be prejudicial to or inconsistent
with the rights of the accused and a fair and
impartial trial”.45

It shall also be taken into account that the
Court is also obliged to determine, whether
there was a violation of rights of a suspect or
an accused by permitting the participation of a
victim in the proceedings, according to para. 3
of Article 68 of the Rome Statute.

Professor Cassese notes that despite
the provision of broad participation of a vic-
tim in criminal proceedings, which is par-
ticularly striking as compared to the ad hoc

International Criminal Tribunals established
for the former Yugoslavia and Rwanda, nei-
ther the International Criminal Court has man-
aged to fully upheld the legal institution of civil
law countries, namely the application to join
criminal proceedings as a civil petitioner.*6
This shall probably be considered rather
as a positive move, than a negative factor in
relation with the regulations of the International
Criminal Court, if we consider the international
criminal proceedings prolonged in time. This is
due to the fact that the ultimate aim of an inter-
national judicial body shall be: “exercise of jus-
tice, deterrence of future crimes and support-
ing the restoration and keeping the peace”.*’
It shall also be taken into account that the
participation of a victim in the criminal proceed-
ings of the International Criminal Court from
the view point of fair, impartial, adversarial pro-
ceedings shall not be possible at the stage of
investigation, before an accused is identified.
This shall not be happening at least due to the
fact to avoid questioning the independence of
a Prosecutor,*® or to avoid the violation of pro-
cedural rights of an accused, or not to unnec-
essarily prolong the criminal proceedings.

' “Second Day, Wednesday, 11/21/1945, Part 04”, in Trial of the Major War Criminals
before the International Military Tribunal. Volume Il. Proceedings: 11/14/1945-11
/30/1945. [Official text in the English language.] Nuremberg: IMT, 1947, pp. 98-
102. Justice Jackson’s Opening Statement for the Prosecution, www.yale.edu/
lawweb/avalon/imt/proc/11-21-45.htm, Accessed: 12/03/2009.

2 As the Conference for opening for signature the Statute of the International
Criminal Court was held in Rome in June-July, 2008, the Statute of the International
Criminal Court is also referred to as the “Rome Statute”. The term “Rome Statute”
shall also be used in the current article to refer to the Statute of the Court.

3 “Mindful that during this century millions of children, women and men have been
victims of unimaginable atrocities that deeply shock the conscience of humanity”
(underline by the author), Rome Statute, the Preamble, Para. 2.

4 Triffterer, O. (2008) “Preamble” in Triffterer, O. (ed.), “Commentary on the Rome Sta-
tute of the International Criminal Court - Observers’ Notes, Article by Article”, p. 3.

5 Zehr, H. (1990) Changing Lenses: A New Focus For Crime And Justice 181

Herald Press.

6 In relation with the International Criminal Court this right encompasses not only
the stage of court proceedings, but also the stage of work on the so called “situa-
tion”, when the concrete suspect or accused is not even identified.

7 UN Security Council Resolutions: 827(1993) and 955(1994).

8 For the concept “threat to international peace and security” in general see: Simma, B.
(ed.), (2002) The Charter of the United Nations: A Commentary, \ol. |, pp.717-729.

® Proposal by Columbia: Comments on the Report on the International Seminar
on Victims’ access to the International Criminal Court, PNCICC/1999/WGRPE/

DP.37, 10 August, 1999.
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