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winasityvaoba

adamianis uflebaTa ukeT dacvis mizniT erovnuli kanonmdeblo-
bisa da praqtikis gaumjobesebisaTvis kvlav aqtualurad rCeba 
saerTaSoriso standartebis, saerTaSoriso sasamarTloebis praq-
tikisa da sxva qveynebis gamocdilebis gaziareba. am ga  moc  di lebis 
gaziareba iZleva saSualebas, rom saxelmwifom ar dauS vas igive 
Secdomebi, romlebic manamde sxva qveynebma dauSves, da airCios 
is saukeTeso samarTlebrivi modeli, romelic uzrunvelyofs 
adamianis uflebaTa efeqtian dacvas. 

es krebuli miznad isaxavs adamianis uflebaTa sferoSi ro-
gorc sakanonmdeblo bazis srulyofas, ise sasamarTlo da admin-
istraciuli praqtikis gaumjobesebas. masSi Tavmoyrilia avtor-
Ta naSromebi aqtualur samarTlebriv sakiTxebze, romlebSic 
isini gamoTqvamen sayuradRebo mosazrebebs – rogor unda gaum-
jobesdes saqarTvelos kanonmdebloba da daixvewos praqtika.

rogorc winaT, amjeradac avtorebi ar iyvnen SezRudulni 
naSromebis TematikiT, rac ganpirobebulia surviliT, rom Ta-
vad, sakuTari SexedulebiT, gansazRvron is Temebi, romlebic, 
maTi azriT, aqtualuri da problemuria. krebulSi Tavmoyril 
naSromebSi gamoTqmulia saintereso mosazrebebi kanonmdeblobi-
sa da praqtikis srulyofis TvalsazrisiT da gamoTqmulia konk-
retuli winadadebebi adamianis uflebebis ufro maRali standar-
tebis uzrunvelyofis Sesaxeb. 

winamdebare proeqti ganxorcielda ivane javaxiSvilis saxe-
lobis Tbilisis saxelmwifo universitetis iuridiul fakultet-
Tan arsebuli saerTaSoriso samarTlis institutis mier, aRmosa-
vleT-dasavleTis marTvis institutis proeqtis – `kanonis uzen-
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aesobis mxardaWera saqarTveloSi~ (EWMI–PROLoG) da saqarTvelo-
Si gaeros adamianis uflebaTa umaRlesi komisris ofisis – Tanad-
gomiT. 

sayuradReboa, rom Tbilisis saxelmwifo universitetis egid-
iT adamianis uflebaTa sakiTxebze es krebuli rigiT mecametea.

krebulis gamocemis saqmeSi gaweuli daxmarebisaTvis gulwr-
feli madloba minda gadavuxado PROLoG-is – `kanonis uzenaesobis 
mxardaWera saqarTveloSi~ – TanamSromlebs: baton giorgi CxeiZ-
es, qalbaton nino balanCivaZes da qalbaton mariam vardosaniZes; 
aseve minda gamovTqva madliereba batoni vladimer Skolnikovis, 
samxreT kavkasiaSi gaeros adamianis uflebaTa umaRlesi komisris 
ufrosi mrCevlisa da batoni besarion boxaSvilis, saqarTveloSi 
gaeros adamianis uflebaTa komisris ofisis programis oficris 
mimarT. gaeros adamianis uflebaTa umaRlesi komisris ofisma, 
evrokavSiris dafinansebuli proeqtis daxmarebiT, mniSvnelovani 
wvlili Seitana krebulis gamocemis saqmeSi. aseve madloba min-
da gadavuxado Tbilisis saxelmwifo universitetis iuridiuli 
fakultetis dekans, qalbaton Tamar zarandias krebulis gamoce-
maSi gaweuli daxmarebisaTvis. udidesi madliereba minda gamov-
xato qalbatoni Tamar gabelaias mimarT, romelmac uzrunvelyo 
statiebis enobrivi gamarTuloba.

udidesi gulistkivili minda gamovxato Tbilisis saxelmwifo 
universitetis saerTaSoriso samarTlis profesor, akademikos 
levan aleqsiZis gardacvalebis gamo. batoni levanis Rvawlze 
rogorc Tbilisis saxelmwifo universitetis, ise qveynis winaSe 
usasrulod SeiZleba saubari. gadaWarbebis gareSe unda iTqvas, 
rom man Seqmna saerTaSoriso samarTlis skola saqarTveloSi da 
gazarda araerTi Taoba specialistebisa, romlebic aqtiurad 
moRvaweoben saerTaSoriso samarTlis, saerTaSoriso urTierTo-
bebisa da politikis sferoebSi. batoni levani samudamod darCe-
ba mravali adamianis mexsierebaSi ara mxolod rogorc umaRlesi 
donis profesionali, aramed rogorc samagaliTo pirovnuli 
Tvisebebis mqone ufrosi megobari.
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krebuli gankuTvnilia rogorc iuridiuli profesiebis war-
momadgenlebisaTvis, maT Soris: mosamarTleebisaTvis, advoka-
tebis, prokurorebisa da adamianis uflebaTa damcveli arasa-
mTavrobo organizaciebis TanamSromelTaTvis, ise adamianis uf-
lebaTa sakiTxebiT dainteresebul mkiTxvelTa farTo wrisaTvis. 

avtorTa mosazrebebi SeiZleba ar emTxveodes im organiza ci-
ebis pozicias, romlebSic isini moRvaweoben.

 
konstantine korkelia

adamianis uflebaTa saerTaSoriso 
samarTlis profesori

2019 wlis 30 seqtemberi
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kriminalizaciis akrZalva 
rogorc axali ufleba?

uSangi baxtaZe

I. Sesavali

kriminolog edvin sazerlendis azriT: `kanonis miReba, kanonis 
darRveva da reaqciebi kanondarRvevaze~1 im mecnierebis sagan-
ia, romelsac kriminologia ewodeba. kriminologiis konteqstSi 
kanonis miReba, ra Tqma unda, sisxlis samarTlis kanonis miRe-
bas gulisxmobs, magaliTad, kriminalizacias. Sesabamisad, miuxe-
davad imisa, rom kriminalizacia kriminologiis zemoaRniSnuli 
ganmartebis mesamedia, aRniSnul sakiTxze naklebi yuradRebaa ga-
maxvilebuli, vidre kriminologiis darCenil or nawilze – kano-
nis darRvevasa da kanondarRvevaze reaqciebze. 

kriminalizaciis Taobaze literatura mxolod ramdenime 
mniSvnelovani statiiTa da wigniT Semoifargleba.2 amis mizezi, 
nawilobriv mainc, SeiZleba iyos kriminalizaciis politikuri bu-
neba. politika arasdros yofila popularuli sisxlis samarTlis 
mecnierebs Soris, radgan, xSir SemTxvevaSi, swored am sferoSi 
Cans Zalauflebis upiratesoba kanonze. miuxedavad amisa, rTu-
lia imis uaryofa, rom kriminalizacia swored politikuri pro-
cesia; procesi, romlis drosac politika sisxlissamarTlebrivi 
politikis gziT aRwevs samarTlis samyaroSi – procesi, romel-

1 E.H. Sutherland, Principles of Criminology, 2nd ed., Lippincott, Philadelphia, 1934, 3. 
2 N. Persak, Criminalsing Harmful Conduct: The Harm Principle, its Limits and Continental Counterparts, 

Springer, 2007, 5.
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ic, miuxedavad yvelafrisa, savaldebuloa, xelmZRvanelobdes 
samarTlebrivi principebiT, wesebiTa da standartebiT.3 igi unda 
emyarebodes im faqts, rom adamianis qmedebis kriminalizacia 
saxelmwifos mxridan uzarmazari Zalauflebis gamovlinebaa, ro-
melic ayalibebs Rirebulebebs, yofs mosaxleobas damnaSaveebad 
da aradamnaSaveebad, zRudavs adamianis Tavisuflebas da SeuZlia 
(Sesabamisi qmedebebisTvis sanqciebis dawesebiT) maTi cxovreba 
sagrZnoblad gaauaresos.4 

kriminalizaciis procesis bunebis politikurobaze yuradRe-
bas amaxvilebs profesori guram naWyebiac. misi azriT, `politi-
ka, yvelaze ufro zogadi formiT, niSnavs marTvis xelovnebas, 
xolo politika, rogorc sazogadoebrivi praqtikis metad Tav-
iseburi sfero, mecnieruli Tu filosofiuri Seswavlis sagania~.5 
prof. naWyebia miiCnevs, rom sisxlis samarTlis kanonSemoqmedeba 
saxelmwifos politikuri strategiisa da taqtikis gamoxatule-
baa. saxelmwifo mudmivad afasebs Tavis moqalaqeTa qcevas, anga-
riSs uwevs maTi qmedebis sazogadoebriv Sefasebas da im SemTx-
vevaSi, Tu qmedeba Tavisi socialuri saSiSroebiT, gavrcelebisa 
Tu zrdis tendenciiT problemuri xdeba, aseTi qmedebis krimi-
nalizacias axdens.6 es Sexeduleba metad sainteresoa, radgan, ze-
moaRniSnuli mosazrebis gaanalizebiT, kriminalizaciis kriteri-
umebis Camoyalibebis mcdelobac SeiniSneba, kerZod, prof. guram 
naWyebia kriminalizaciis kriteriumebad qmedebis socialur sa-
SiSroebas da misi gavrcelebisa Tu zrdis tendencias miiCnevs.

calkeuli qmedebis kriminalizacia niSnavs am qmedebis kanon-
sawinaaRmdegod gamocxadebas, misi CadenisTvis sanqciis dawesebas 
da akrZaluli qmedebis Camdenis gakicxvas. sazogadoebriv gakicx-
vas imdenad didi potenciuri Sedegebi axlavs da imdenad mniS-
vnelovani datvirTvis matarebelia, rom qmedebis kriminalizacia 

3 iqve, 5.
4 J. Schonsheck, On Criminalization: An Essay in the Philosophy of Criminal Law, Kluwer Academics 

Publishers, 1994, 1.
5 g. naWyebia, praqtikuli rekomendaciebi saqarTvelos sisxlis samarTlis kodeqsis 

zogad nawilSi, Tbilisi, 2015, 143.
6 iqve.
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yovelTvis myar argumentebs unda efuZnebodes. swored amitom 
aRniSnavs daglas husaki, rom `liberalur saxelmwifoSi erT-er-
Ti umTavresi ufleba dausjelobis uflebaa, Sesabamisad, rode-
sac saxelmwifo Tavis Zalauflebas iyenebs da garkveul qmedebas 
dasjadad acxadebs, mtkicebis tvirTic swored masze gadadis, 
raTa argumentirebulad Camoayalibos qmedebis akrZalvis mizeze-
bi~.7 vinaidan sasjelis dawesebas win kriminalizaciis procesi us-
wrebs, logikuria imis mtkicebac, rom dausjelobis uflebas win 
kriminalizaciis akrZalvis ufleba unda uswrebdes. winamdebare 
naSromis mizanic swored imis kritikulad Sefasebaa, Tu ramdenad 
SeiZleba, kriminalizaciis akrZalva iqnes miCneuli uflebad. 

II. kriminalizaciisa da sasjelis urTierTkavSiris Sesaxeb

kriminalizaciis SemzRudavi principebidan calke gamoyofas 
imsaxurebs sakiTxi imis Taobaze, SesaZlebelia Tu ara, krimi-
nalizaciis akrZalvis moTxovna iyos adamianis ufleba. qeTevan 
mWedliSvili-hedrixis mosazrebiT, `kriminalizacia kanonmdeblis 
mier qmedebis sisxlissamarTlebrivi akrZalvaa, rodesac kanon-
mdebeli qmedebis Semadgenlobas sisxlis samarTlis kodeqsis ker-
Zo nawilSi aTavsebs da mas Sesabamis sajels ukavSirebs~.8 aqedan 
gamomdinare, kriminalizacia da sasjeli pirdapir kavSirSia erT-
maneTTan im kuTxiT, rom ar arsebobs kriminalizacia qmedebisT-
vis sasjelis dawesebis gareSe. Tavis mxriv, sasjelis gamkicxa-
vi Tvisebis socialuri mniSvnelobidan da adamianis uflebebis 
seriozuli SemzRudavi Tvisebidan gamomdinare, yvela adamians 
unda hqondes ufleba mis winaaRmdeg sasjelis daumsaxureblad 
gamoyenebis akrZalvis Taobaze.9 praqtikulad, es niSnavs imas, rom 
kriminalizaciis gadawyvetileba miCneul unda iqnes saxelmwifos 
sxva kanonSemoqmedebiTi saqmianobisagan gansxvavebul meqanizmad. 

7 D. Husak, Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 8.
8 q. mWedliSvili-hedrixi, sisxlis samarTali, zogadi nawili, danaSauli: ZiriTadi 

sakiTxebi kiTxva-pasuxebiT, Tbilisi, 2014, 19.
9 D. Husak, Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 95-101.
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sasjelis gamkicxavi Tvisebisa da uflebebis SezRudvis elementi 
imasac niSnavs, rom seriozuli gamamarTlebeli mtkicebulebaa 
saWiro qmedebis mgavsi saxiT akrZalvisTvis da mtkicebis tvirTic 
swored imaze gadadis, vinc krZalavs qmedebas, kerZod, saxelmwi-
foze. rac ufro mkacria potenciuri sasjeli qmedebisaTvis, miT 
ufro myari argumentia saWiro qmedebis akrZalvisTvis. Sesabami-
sad, Tu kriminalizaciis Sedegad akrZaluli qmedebisTvis sasje-
lis saxiT Tavisuflebis aRkveTaa dawesebuli, saxelmwifos ar-
gumenti qmedebis kriminalizaciis procesis dros yvelaze myari 
unda iyos.10 Sesabamisad, rodesac kriminalizaciis akrZalvaze, 
rogorc uflebazea, msjeloba, sakiTxis gamartivebis mizniT, es 
moicavs msjelobas adamianis ardasjis uflebaze, anu uflebaze 
mis mimarT sasjelis gamoyenebis akrZalvis Sesaxeb.

sisxlis samarTali aris samarTlis erTaderTi dargi, romel-
sac ufleba aqvs, qmedebisTvis sasjelis saxiT dasjadoba daawe-
sos. sasjelis im uaryofiTi Tvisebebidan gamomdinare, romelzec 
zemoT ukve araerTxel aRiniSna, mniSvnelovania, rom Tavdapir-
velad sasjelis arseboba iyos gamarTlebuli, xolo Sem deg sas-
jelis gamoyeneba iyos damsaxurebuli. magram ratom aris aseTi 
rTuli sadamsjelo sanqciebis gamarTleba? qarTuli sinamdvil-
idan gamomdinare, sasjelebi gamoiyeneba yoveldRiurad da arc 
praqtikosi da arc Teoretikosi iuristebi didad ar cdiloben, 
ikvlion maTi gamamarTlebeli mizezebi. sasjelis gamoyenebas 
gamarTleba esaWiroeba, sakuTriv sasjelis xasiaTidan gamom-
dinare, radgan igi Seicavs msjavrdebulisTvis mZime mopyrobasa 
(sikeTeebis mTeli rigis warTmevas) da cenzuras, anu sazogadoe-
bis mxridan mis gakicxvas. prof. naWyebia sasjelis maxasiaTeblebs 
Semdegnairad ganmartavs: `sasjeli aris saxelmwifo iZulebis 
gansakuTrebuli, ukiduresi zoma, romelic ... arTmevs an uzRu-
davs msjavrdebuls gansazRvrul sikeTes da iwvevs masSi moral-
ur-fsiqologiur tanjvas~.11 analogiurad, zurab goTuac sas-

10 A. Ashworth, Should Strict Criminal Liability be Removed from all Imprisonable Offences?, Irish Jurist, 
Vol. 45, 2010, 1. 

11 g. naWyebia, msjavrdebulis `moraluri gamosworebis~ sakiTxisaTvis, `samarTali~, 
N3-4, 1995, 38.
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jels saxelmwifo iZulebis RonisZiebad ganixilavs, romelic ara 
marto arTmevs msjavrdebuls garkveul uflebebs, aramed tan-
jvis miyenebasac gulisxmobs.12 kriminologi nils kristi Tavis 
naSromSi – `tkivilis sazRvrebi~ – tkivilad moixseniebs sasjels, 
romelic saxelmwifos mier tkivilis miyenebis mizniT gamoiyene-
ba.13 Cveulebriv pirobebSi sasjelis msgavsi xasiaTi adamianis 
pirad interesebs mniSvnelovnad azianebs. radgan Cveulebrivi 
utilitaristuli miznebi saxelmwifos ukrZalavs am interesebis 
Selaxvas, aqedan gamomdinareobs daskvna, rom adamians aqvs ufle-
ba, umizezod ar daisajos,14 amas ki win unda uswrebdes daskvna, 
rom saxelmwifom umizezod da dausabuTeblad ar unda moaxdinos 
qmedebis kriminalizacia.

herbert hartis azriT, adamianis qmedebaze saxelmwifos pa-
suxi ver ganixileba damazianeblad (damsjelobiTad), sanam `is 
ar Seicavs tkivils an sxva garemoebas, romelic usiamovnod aris 
miCneuli~.15 sxva garemoebaSi igulisxmeba sikvdiliT dasja, Ta-
visuflebis aRkveTa, jarima, deportacia da a.S. sxva sityvebiT, 
saxelmwifos zemoqmedeba unda Seicavdes mZime mopyrobas, raTa 
sasjelad CaiTvalos. amasTanave, aRsaniSnavia, rom usiamovneba-
sa da mZime mopyrobas Seicavs saxelmwifos mxridan gamoyenebuli 
sxva iZulebiTi RonisZiebebic, magaliTad: marTvis mowmobis Cam-
orTmeva, sauravis dakisreba da a.S., magram isini mainc ver CaiTv-
leba sasjelad, radgan arsebobs zemoxsenebuli, sasjelis meore 
maxasiaTebeli, – misi gamkicxavi xasiaTi.16

qmedebis kriminalizacia da misTvis sasjelis daweseba Sei-
Zleba iyos yvelaze efeqtiani saSualeba momavali danaSaulis 
sakontroleblad, socialuri morCilebis uzrunvelsayofad, 
kanonmorCili moqalaqeebis uflebebis dasacavad da a.S. magram, 
imavdroulad, sasworze bevri ram devs im moqalaqeebisTvis, vinc 
konkretul akrZalul qmedebas Caidenen. swored amitom krim-

12 z. goTua, sisxlis samarTali, zogadi nawili, sasjeli, Tbilisi, 2001, 5.
13 N. Christie, Limits to Pain: The Role of Punishment in Penal Policy, Wipf and Stock Publishers, 1981, 5.
14 D. Husak, Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 93.
15 H. L. A. Hart, Punishment and Responsibility. Oxford: Oxford University Press, 1969, 4.
16 A. Von Hirsch and Ashworth, Proportionate Sentencing, Oxford University Press, 2005, 141.
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inalizaciis procesi msgavs mosazrebebs mgrZnobiared unda 
udgebodes. am dros gaTvaliswinebuli unda iqnes ara marto is, 
rodis daisjebian daumorCilebeli moqalaqeebi, aramed isic, 
Tu ra doziT daisjebian isini. gasaTvaliswinebelia isic, rom, 
rac meti qmedebis kriminalizacia moxdeba, miT met damnaSaves 
Seqmnis saxelmwifo da miT met sasjels gamoiyenebs maT mimarT. 
swored amitom saWiroa, rom arsebobdes gamamarTlebeli mize-
zebi qmedebis kriminalizaciisTvis, radgan rodesac saxelmwifo 
aseT mZime mopyrobasa da cenzuras akanonebs, adamianebs yvela-
nairi ufleba aqvT, moiTxovon aseTi mopyrobis gamamarTlebeli 
mizezebi. sxva sityvebiT, mniSvnelovania gairkves, ra mdgomareo-
ba da kriteriumebi unda arsebobdes imisaTvis, rom qmedebaze 
saxelmwifos yvelaze represiuli pasuxi iqnes gamarTlebuli. da 
Tu xdeba imis aRiareba, rom moqalaqeebs aqvT ufleba, moiTxovon 
qmedebis kriminalizaciis gamamarTlebeli mizezebis garkveva, ma-
Sin logikurad unda moxdes imis aRiarebac, rom moqalaqeebs aqvT 
maT mimarT sasjelis gamoyenebis akrZalvis ufleba. 

III.  sasjelis gamoyenebis akrZalvis uflebidan   
kriminalizaciis akrZalvis uflebamde

cnobilia, rom zemoT aRniSnuli akrZalvis ufleba adamianis 
uflebad ar aris aRiarebuli. yvelasTvis kargadaa cnobili si-
tyvis Tavisuflebis an religiis Tavisuflebis ufleba, magram 
iSviaTia iseTi Teoretikosi, visac sasjelis gamoyenebis akrZal-
vaze, rogorc uflebaze, hqondes nafiqri. piriqiT, filosofos-
ebs gacilebiT meti aqvT nafiqri, magaliTad, saxelmwifos mxri-
dan dasjis uflebis gamoyenebaze.17 radgan sasjelis gamoyenebis 
akrZalvis ufleba SedarebiT axali uflebaa im kuTxiT, rom didi 
xani ar aris, rac igi kvlevis obieqti gaxda, es sulac ar niS-
navs, rom masze uari unda iTqvas. rodesac saxelmwifos mxridan 
cenzuris gamoyenebasa da adamianis uflebebis iZulebiT Selax-

17 H. Morris, Persons and Punishment, Monist, Vol.53, 1968, 474, 478-480. 
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vaze fiqroben, upirveles yovlisa, TavSi swored sasjelis idea 
modis. ZiriTad SemTxvevaSi kriminalizebuli qmedebis sasjels 
Semcilebeli ar gaaCnia, radgan adamianebi fiqroben, rom saxel-
mwifo am represiul iaraRs ar gamoiyenebda gamarTlebis gareSe. 
magram im SemTxvevaSi, Tuki cnobilia, rom sasjeli gaumarTlebe-
lia, maSin imis Tqmac SeiZleba, rom sasjeli uflebebs arRvevs. 
marTlac asea – uamravi sasjelis arseboba gamarTlebulia, anu 
uamravi qmedeba imsaxurebs kriminalizacias. magram Tu kriminal-
izacia gaumarTlebelia an dausabuTebelia, es niSnavs, rom mas 
SeuZlia adamianis uflebebis darRveva. aqve mniSvnelovania, erT-
maneTisgan gaimijnos terminebi: `Selaxva~ da `darRveva~18 adami-
anis uflebebis WrilSi. rodesac saxelmwifos gamarTlebuli 
qmedebis pirobebSi adamianis interesebs adgeba ziani, magaliT-
ad, imiT, rom mas Seefarda Tavisuflebis aRkveTa (Tavisuflebis 
aRkveTa kanonieria Tu ukanono, igi mainc ayenebs zians adamianis 
interesebs, kerZod: mainc ilaxeba Tavisufleba, adamiani ver vi-
Tardeba ise, rogorc mas surs, moTavsebulia konkretuli reJimis 
dawesebulebaSi da a.S.), am SemTxvevaSi adamianis uflebebi ilaxe-
ba. xolo, rodesac qmedebis gamo adamianis uflebebs gaumarTleb-
lad adgeba ziani, am SemTxvevaSi adamianis uflebebi irRveva.19 

filosofosebi sasjelis gamoyenebas, Cveulebriv, adamianis 
uflebebis sawinaaRmdego qcevad ganixilaven. Tumca es mosazre-
ba logikur WrilSi gadava mas Semdeg, rac gairkveva, damsaxure-
bulia Tu ara sasjeli.20 rogorc aRiniSna, sasjelis gamoyenebas 
mudam mohyveba uflebebis Selaxva, maSinac ki, Tu sasjeli damsax-
urebulia. Sesabamisad, Tu sasjeli damsaxurebulia, es niSnavs, 
rom sasjelis gamoyenebis akrZalvis ufleba darRveuli ki araa, 

18 SesaZlebelia, es terminebi sinonimuri mniSvnelobis iyos, magram msjelobis 
miznebisTvis isini gamijnulia erTmaneTisgan da `Selaxva~ gulisxmobs inglisur 
sityva ~infringe”-s, xolo `darRvevaSi~ moiazreba inglisuri sityva ~violate”. 
`darRveva~ moiazrebs uflebebis Selaxvis met xarisxs. orive sityva gamoyenebulia 
adamianis uflebebis WrilSi da Tavad inglisurSi am or sityvas Soris sxvaobis 
Taobaze detaluri analizisTvis ix. Thomson J., Some Ruminations on Rights, Arizona Law 
Review, Vol.19, 1977, 45.

19 D. Husak, Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 96.
20 M. N. Berman, Punishment and Justification, Ethics, Vol.118, No.2, 2008, 274.
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aramed Selaxulia. aRniSnulidan gamomdinareobs daskvna, rom 
sasjeli gamarTlebuli iqneba Tu ara, amas didi mniSvneloba ara 
aqvs am uflebasTan mimarTebiT, radgan, Tu sasjeli gamarTlebu-
lia, maSin es ufleba ilaxeba, xolo Tu araa gamarTlebuli, – ma-
Sin irRveva. swored amitom, xom ar niSnavs es, rom yuradReba unda 
mieqces mxolod iseT SemTxvevebs, rodesac sasjeli gaumarTle-
belia da Tavis mxriv, xom ar niSnavs es, rom aRniSnuli aris ara 
ufleba, aramed pirobiTi uflebaa, romelic mxolod maSin real-
izdeba, Tu garkveul daTqmas Seicavs. magaliTad, adamians aqvs 
ufleba, ar daisajos, sanam sasjeli gamarTlebuli (damsaxure-
buli) ar iqneba. Tu es msjeloba marTebulia, maSin adamianis es 
ufleba SezRuduli ufleba yofila da mxolod maSin arsebobs, 
Tu sasjeli gaumarTlebelia.21 magram es msjeloba swori ar unda 
iyos, radgan gamarTlebulia Tu ara adamianis ardasjis uflebis 
SezRudva, orive SemTxvevaSi, adamianis interesebs adgeba ziani. 
Sesabamisad, rodesac adamianis interesebis ganzrax dazianebazea 
saubari, iq ar SeiZleba arsebobdes SezRuduli ufleba. swored 
amitom adamianis winaaRmdeg sasjelis gamoyenebis akrZalvis 
ufleba srulyofil uflebad unda iqnes ganxiluli.

Tuki es ufleba upirobo uflebaa, maSin im garemoebis arse-
bobisas, romelic sasjelis gamoyenebas amarTlebs, mainc ar Sei-
Zleba imis mtkiceba, rom gamamarTlebeli garemoebis arseboba am 
uflebas uaryofs. sasjelis gamoyenebis gamamarTlebeli gare-
moebis arsebobisas xdeba ara am uflebis uaryofa, aramed misi 
gauqmeba. `gauqmebasa~ da `uaryofas~ Soris sxvaobaze Tavisi msje-
loba aqvs samarTlis filosofos jozef racs,22 romelic iyenebs 
Semdeg magaliTs: `im SemTxvevaSi, Tu me dagpirdi aeroportSi 
wayvanas, Sen gaqvs imis molodini/ufleba, rom me wagiyvano aero-
portSi. magram Tu Sen me gamaTavisufle wayvanis pirobisgan, ma-
Sin Seni ufleba uaryofili ki ar iqneba, aramed is gauqmdeba~.23 
wayvanis pirobisgan gaTavisufleba niSnavs, rom Seni ufleba – 
wagiyvano aeroportSi, arsebobas wyvets, uqmdeba; sawinaaRmdego 

21 D. Husak, Criminal Law as a Last Resort, Oxford Journal of Legal Studies, Vol.24, No.2, 2004, 207, 211.
22 J. Raz, Practical Reasons and Norms, Princeton: Princeton University Press, 2nd ed., 1990, 27.
23 iqve, 202-203.
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magaliTis SemTxvevaSic: Tu Cemi megobari sisxlisgan icleba, mas 
gadaudebeli samedicino daxmareba sWirdeba da iqve mdgomi manqa-
na erTaderTi saSualebaa, romlis daxmarebiTac Cem megobars 
gadavarCen, maSin Cem mier manqanis daufleba gamarTlebulia. 
aseT dros manqanis mepatronis ufleba misi sakuTrebis uflebis 
dacvis Sesaxeb ki ar uqmdeba, aramed uaryofilia.

aqedan gamomdinare, ismis kiTxva – gamarTlebuli sasjeli au-
qmebs Tu uaryofs ardasjis uflebas? rodesac ufleba uqmdeba, 
igi wyvets arsebobas, xolo rodesac is uaryofilia, maSin rCeba 
garkveuli adgili moTxovnis uflebis arsebobis Sesaxeb moralu-
ri argumentisTvis.24 Sesabamisad, kiTxvaze pasuxi – unda gauqmdes 
Tu uaryofil iqnes ufleba, damokidebulia imaze, agrZelebs Tu 
ara ufleba arsebobas, rodesac sasjeli gamarTlebulia. rode-
sac, uflebis darRvevis miuxedavad, ufleba ganagrZobs arse-
bobas, uflebis mflobels aqvs raimes, magaliTad, kompensaciis, 
moTxovnis ufleba.25 cxadia, Tu sasjelis daniSvna gamarTlebu-
lia, kompensaciis moTxovnis ufleba ar arsebobs, magram zemoT 
naxseneb magaliTSi avtomobilis mesakuTres aqvs kompensaci-
is moTxovnis ufleba. amis garda, SeiZleba uflebis mflobels 
hqondes kidev ramis moTxovnis ufleba? daglas husaki miiCnevs, 
rom rodesac ardasjis ufleba uaryofilia, maSin sasjelis adre-
sats ekuTvnis axsna-ganmarteba – ratom eqcevian mas ase.26 im SemTx-
vevaSi ki, Tu vinmes ufleba uaryofili ki araa, aramed gauqmebu-
lia, maSin arc axsna-ganmartebaa saWiro sasjelis gamoyenebisas. 
marTlac, ratom mevaleba, adamians, romelic me maTavisuflebs 
aeroportSi wayvanis pirobisgan, avuxsna, ratom wavedi fexbur-
Tis sayureblad misi frenis dRes.27 uaryofis SemTxvevaSi gasazi-
arebelia xsenebuli pozicia, radgan uaryofa ar niSnavs uflebis 
gauqmebas, ar niSnavs, rom ufleba gamarTlebulad Seilaxa da yve-
las aqvs imis ufleba, icodes, ratom dairRva misi ufleba. rac Se-
exeba gauqmebas, aq husakis mosazreba nawilobriv gasaziarebelia: 

24 R. A. Duff, Punishment. Communication, and Community, Oxford University Press, 2001, 15.
25 iqve.
26 D. Husak, Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 97.
27 iqve, 98.
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marTalia, uflebis gauqmebis dros aRar arsebobs valdebuleba, 
mis adresats ganemartos uflebis Selaxvis mizezebi, magram aq 
mniSvnelovania imis Tqma, rom es ufleba ar arsebobs imitom, rom 
Tavad uflebis Selaxvaa gamarTlebuli. sasjelis SemTxvevaSi, 
sasjeli gamarTlebulia, radgan kriminalizaciaa gamarTlebuli 
da Tu ratom aris kriminalizacia gamarTlebuli, amas sWirdeba 
principuli midgoma (principebze dafuZnebuli kriminalizacia) 
kriminalizaciis procesisas, rac imas gulisxmobs, rom qmedebis 
akrZalva da misTvis sasjelis daweseba gasagebi mizezebis gamo 
moxda, rac sawyis etapzeve komunicirebulia sazogadoebasTan. 
Sesabamisad, rodesac adamians sasjeli daeniSneba imitom, rom 
man daarRvia akrZaluli qmedeba, romlis akrZalvis mizezebi ise-
dac cnobilia, swored amis gamo aRaraa sasjelis gamoyenebisas 
damatebiTi axsna-ganmarteba sa Wiro.

Tu isev davubrundebiT im msjelobas, rom sasjels uaryof-
iTi gavlena aqvs adamianis uflebebze, logikuri daskvna aqedan 
is iqneba, rom sakuTriv es uflebebia mniSvnelovani. marTalia, 
adamianis uflebebi xangrZlivi drois ganmavlobaSi siRrmiseuli 
kvlevis obieqtia, filosofosebi mainc ver Tanxmdebian adamian-
is uflebebis ierarqiaze.28 aRniSnulis gazomvis erTi saSualeba 
iqneboda Tavad sazogadoebis wevrebisTvis SesaZleblobis micema, 
daedginaT uflebebis ierarqia. aseTis SemTxvevaSi, dausjelobis 
uflebis Selaxvas racionaluri adamiani nebismieri sxva uflebis 
Selaxvas amjobinebs. amasTan, mecnierebis umetesoba cdilobs 
daadginos, ratom eniWeba calkeul uflebas prioriteti sxva 
uflebebTan SedarebiT, maSin rodesac zogierTi am uflebaTa-
gani adamianebs naklebad adardebT.29 magaliTad, sityvis Tavisu-
flebis xelyofasa da ardasjis uflebas Soris, albaT, yvela am 
pirvelis xelyofas amjobinebda. Sesabamisad, Tu adamiani hipo-
Tezurad mainc dasTanxmdeboda saxelmwifos mxridan ardasjis 

28 S. Subedi, The Effectiveness of the UN Human Rights System: Reform and the Judicialisation of Human 
Rights, London, 2017, 38.

29 ix. J. Raz, Free Expression and Personal Identification, in his Ethics in the Public Domain: Essays in the 
Morality of Law and Politics, Clarendon Press, 1994, 146.
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uflebis xelyofas, igi amas mxolod winaswar dadgenili da zed-
miwevniT dadgenili kriteriumebis mixedviT gaakeTebda.

meore gza uflebebs Soris RirebulebaTa ierarqiis dasad-
genad aris im samarTlebrivi sikeTeebis Sedareba, romlebsac 
konkretuli ufleba icavs. magaliTad, adamianis piradi avtono-
mia aris is sikeTe, romlis dasacavadac erTdroulad ramdenime 
ufleba erTiandeba.30 pirad avtonomiaze saubrisas filosofo-
si josef raci uTiTebs: `avtonomiuri adamiani Tavisi cxovre-
bis nawilis avtoria. misi cxovreba sanaxevrod misi Seqmnilia~.31 
msgav si wesiT sakuTar avtorobaze dafuZnebuli avtonomia ada-
mianis xelT arsebuli ramdenime SesaZleblobidan arCevanis ga-
keTebas gulisxmobs.32 saxelmwifos mxridan sasjelis gamoyenebis 
SemTxvevaSi, adamians arCevanis gakeTebis saSualeba ezRudeba. 
metic, rTulad Tu moiZebneba saxelmwifos qmedeba, romelic ise 
zRudavdes adamianis arCevanis SesaZleblobas, rogorc sasjeli. 
swored amitom raci askvnis, rom sasjeli mxolod maSin SeiZleba 
iqnes gamoyenebuli, rodesac qmedeba zianis momtania.33 sasjelsa 
da kriminalizacias Soris kavSiridan gamomdinare, SeiZleba imis 
mtkiceba, rom kriminalizebuli unda iqnes mxolod iseTi qmedeba, 
romelic zianis momtania.

ardasjis uflebis calke uflebad aRiareba mniSvnelovania, 
radgan, rogorc aRiniSna, amiT, upirveles yovlisa, imis aRiareba 
xdeba, rom saxelmwifos mxridan qmedebis kriminalizacia moicavs 
qmedebisTvis sasjelis dawesebas, sasjeli ki yvela SemTxveva-
Si xelyofs uflebebs. Sesabamisad, ardasjis uflebis aRiarebiT 
saxelmwifos meti valdebuleba aqvs, pasuxismgeblobiT moekidos 
kriminalizaciis sakiTxs da radgan misi yvela qmedeba kriminal-
izaciis kuTxiT tovebs imis risks, rom sasjeli gaumarTlebeli 
iyos, mas am etapze dasWirdeba myari argumentebi sasjelis arse-

30 ix. J. Taylor, Personal Autonomy: New Essays on Personal Autonomy and its Role in Contemporary Moral 
Philosophy, Cambridge University Press, 2008, 123.

31 srulyofili msjelobisaTvis ix., Raz J.,: The Morality of Freedom, Clarendon Press, 1986, 204.
32 iqve.
33 J. Raz, Autonomy, Toleration, and the Harm Principle, in: Issues in Contemporary Legal Philosophy, 

Edited by R. Gavison, Oxford University Press, 1987, 313.
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bobis gasamarTleblad. ZiriTadad, asevea sxva uflebebis Wril-
Sic. magaliTad, sicocxlis ufleba aRiarebulia, magram isic ar 
aris absoluturi da SeiZleba am uflebis Selaxva, magram saxel-
mwifos mier dadgenilia is SemTxvevebi, Tu rodis SeiZleba es 
ufleba Seilaxos.34 saxelmwifos SeuZlia amtkicos, rom sasje-
lis dawesebiT igi qmedebidan momdinare safrTxeebs amcirebs, 
magram mxolod amis Tqma, kargi gamamarTlebeli argumentis ga-
reSe, sakmarisi ar iqneba. aqedan ki gamomdinareobs Semdegi daskv-
na: radgan qmedebis kriminalizacia moicavs ardasjis uflebas, am 
procesSi mtkicebis tvirTi unda gadavides imaze, vinc kriminal-
izacias emxroba.

Tu mtkicebis tvirTi gadasulia saxelmwifoze, maSin man unda 
warmoadginos iseTi mtkicebuleba, romelic kriminalizaciis 
principebs daZlevs da swored amis Semdeg SeiZleba saubari imis 
Sesaxeb, rom saxelmwifom kriminalizacia principebze dayrdno-
biT moaxdina, rac niSnavs, rom es procesi gamarTlebulia. aqve 
aRsaniSnavia, rom kriminalizaciis procesi da qmedebisTvis sas-
jelis daweseba moicavs, aseve, am procesTan analitikurad odnav 
daSorebul proporciulobis princips35 – rodesac saxelmwifo 
miva daskvnamde, rom qmedebis asakrZalad gamosavali mxolod 
kriminalizaciaa da am qmedebisTvis daawesebs sasjels, es sasje-
li akrZaluli qmedebis saziano Sedegebis proporciulic unda 
iyos.36

mniSvnelovania imis xazgasmac, rom sasjelis ganxilva ada-
mianis uflebaTa WrilSi problemurs xdis zog SemTxvevaSi im 

34 absoluturi uflebebis arsebobis Sesaxeb msjelobis sanaxavad ix. I. Gewirth, Are There 
Any Absolute Rights?, Philosophical Quarterly, Vol.31, 1981, 1-16.

35 ix., magaliTad, A. Von Hirsch and A. Ashworth, Proportionate Sentencing, Oxford University Press, 
2005, 141; A. Von Hirsch, Proportionate Sentences: a Desert Perspective, in: Principled Sentencing 
Readings on Theory and Policy, Edited by A. Von Hirsch, A. Ashworth and J.V. Roberts, 3rd ed., Hart 
Publishing, 2009, 115; J. V. Roberts, Mitigation and Aggravation at Sentencing, Cambridge University 
Press, 2011, 138. 

36 sasjelis proporciulobis Sesaxeb, aseve, ix. saqarTvelos sakonstitucio sasamar-
Tlos 2015 wlis 24 oqtomberi N1/4/592 gadawyvetileba saqmeze – `saqarTvelos 
moqalaqe beqa wiqariSvili parlamentis winaaRmdeg~, II, 69, 97.
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mize zebis povnas, romlebic am uflebis xelyofas gaamarTleb-
da. uflebebze msjelobisas dvorkini ambobs, rom `ufleba icavs 
adamians iseTi qmedebebisgan, romelTac mxolod utilitaris-
tuli fesvebi aqvs~.37 umetes SemTxvevaSi, utilitaristuli gaan-
gariSeba amarTlebs saxelmwifos mier adamianebis mopyrobas im-
dagvarad, rogorc maT ar moswonT. magaliTad, utilitaristu-
li analizis safuZvelze SeiZleba saukeTeso licenzirebisa da 
sagadasaxado sistemis Seqmna.38 Tumca situacia sxvagvarad aris, 
rodesac saqme uflebebze midgeba, anu rodesac adamians ufle-
ba aqvs, ar moepyron ise, rogorc mas ar surs. ra Tqma unda, es 
ise ar unda iqnes gagebuli, TiTqos utilitaristul miznebs ar 
SeuZlia, saxelmwifos mxridan uflebebis xelyofa gaamarTlos. 
piriqiT, ar arsebobs iseTi ufleba, – maT Soris, arc ardasjis 
ufleba, – romlis SezRudvis gamarTleba ver SeZlos saxelmwi-
fom, rodesac sasworze metad mniSvnelovani ram devs.39 Tumca aq 
problemuria is, rom rTulia imis dadgena, sargeblisaTvis ra 
doziT miyenebuli ziania sakmarisi, raTa uflebis uaryofa mox-
des. mxolod utilitaruli miznebiT adamianis uflebis xelyofa 
araa sakmarisi safuZveli imisTvis, rom uflebis darRveva (anu 
uflebis gaumarTlebeli xelyofa), uflebis Selaxvad gadaiqces 
(uflebis gamarTlebuli xelyofa).

zogierTi filosofosi miiCnevs, rom zog SemTxvevaSi ada-
mianis uflebis darRvevac SeiZleba eqstremalur SemTxvevebSi. 
arcerTi moraluri Rirebuleba ar aris absoluturi da, albaT, 
imavis mtkiceba SeiZleba kriminalizaciis akrZalvazec. amasTa-
nave, mainc unda aRiniSnos, rom vercerTi didi utilitaristuli 
sargebeli ver gaamarTlebs adamianisTvis daumsaxurebeli sasje-
lis daniSvnas da, aqedan gamomdinare, qmedebis kriminalizacias, 
im qmedebisas, romelic ar aris sxvebisaTvis zianis momtani an ar 
qmnis zianis safrTxes. magram is faqti, rom saxelmwifos qmedeba 
gamarTlebuli ar aris, ar niSnavs, rom, rodesac sasworze mniS-

37 R. Dworkin, Lord Devlin and the Enforcement of Morals, in: R. Dworkin, Taking Rights Seriously, Harvard 
University Press, 1977, 184.

38 D. Husak, Overcriminalization: The Limits of the Criminal Law, Oxford University Press, 2008, 100.
39 M. Moore, Placing Blame, Clarendon Press, 1997, 158.
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vnelovani saxelmwifo interesia, saxelmwifo uflebis sawinaaRm-
degod ar moiqceva. magaliTad, cnobili SemTxveva, romelic kar-
gad gamoiyeneba utilitarizmis winaaRmdeg, aris Semdegi: moxda 
gaxmaurebuli danaSauli da saxelmwifo sjis udanaSaulo adami-
ans imisTvis, rom sazogadoebaSi ar daiwyos vijilantizmi40, ro-
melic gacilebiT met udanaSaulo adamianis viqtimizacias gamoi-
wvevs da gacilebiT saziano iqneba, vidre erTi adamianis dasja. 
marTlac, umetesoba da, gansakuTrebiT, utilitaristebi daeTanx-
mebian, rom didi doziT samomavlo zians sjobs erTi udanaSaulo 
adamianis dasja. SeiZleba, aseTi qmedeba sworic iyos da SeiZleba, 
saxelmwifo msgavsad moqceula kidec, Tumca mTavari mainc isaa, 
rom, rodesac saxelmwifo dausabuTeblad axdens qmedebis krimi-
nalizacias da amis gamo adamianebs eniSnebaT sasjeli im qmedebi-
sTvis, romelic, upirveles yovlisa, akrZalvas ar imsaxurebda, 
ar unda movityuoT Tavi da ar unda vamtkicoT, rom sasjeli dam-
saxurebulia, radgan es kanonSi weria ase; aseve, ar unda movityu-
oT Tavi da ar unda vamtkicoT, rom, radgan saxelmwifom akrZala 
qmedeba, es asec unda iyos an saxel mwifos xels aZlevda ase.

da bolos, rogorc aRiniSna, sisxlis samarTlis meqanizme-
bis amoqmedebas mohyveba adamianis uflebebis im doziT xelyo fa, 
rac ar xdeba samarTlis sxva dargis mier akrZalvebis amoqmedeb-
iT. rodesac adamians eniSneba sasjeli, anu, rodesac amoqmeddeba 
sisxlis samarTali, adamianis gacilebiT meti interesia sasworze, 
vidre misi Tavisufleba, moiqces akrZaluli qmedebis Sesabamis-
ad. aRniSnulis gasagebad gamodgeba Semdegi magaliTi: im SemTx-
vevaSi, Tu saxelmwifo gadawyvets WarbwonianobasTan sabrZolve-
lad akrZalos xaWapuris moxmareba da aseT dros gaJRerdeba mo-
sazreba, rom xaWapuris Wamis Tavisufleba sakmarisad Rirebuli 
ar aris, maSin saxelmwifos mxolod mciredi mizezi sWirdeba am 
qmedebis gansaxorcieleblad. da Tu amas daemateba imis daSveba, 
rom xaWapuri arajansaRi sakvebia, maSin saxelmwifos es mciredi 
mizeziRa hqonia. msgavsi mizezi SeiZleba amarTlebdes saxelmwi-
fos mier qmedebis mowesrigebas arasisxlissamarTlebrivi gze-

40 vijilantizmi marTlmsajulebis sazogadoebis wevrebis xelSi aRebas niSnavs.
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biT – magaliTad: xaWapuris reklamis akrZalva, saganmanaTleblo 
programebi da a.S., magram, Tu saxelmwifo sisxlissamarTlebrivi 
meTodiT Seecdeba qmedebis mowesrigebas, maSin es adamianis gac-
ilebiT met interess ayenebs zians. adamianebs aqvT ara marto imis 
interesi, rom TavianTi SexedulebiT miirTvan xaWapuri, maT aseT 
dros isic ainteresebT, rom maTi qmedeba ar daeqvemdebaros sas-
jels maSin, rodesac akrZalvas ar daemorCilebian. ra Tqma unda, 
es ukanaskneli interesi gacilebiT mniSvnelovania, vidre pir-
veli. SeiZleba, saxelmwifos hqondes kargi mizezi imisTvis, rom 
akrZalos xaWapuris moxmareba, magram es imas ar niSnavs, rom igive 
mizezi gaamarTlebda daumorCilebeli adamianebisTvis sasjelis 
daniSvnas. aseT dros mTavari kiTxva unda iyos ara is, akrZalvis 
Semdeg Tu ramdenad aqvT adamianebs xaWapuris moxmarebis ufleba 
(ra Tqma unda, maT amis ufleba ar aqvT), aq mTavari kiTxvaa is, aqvT 
Tu ara maT gacilebiT ufro rTuli ufleba – ufleba ar iqnnen 
dasjilni xaWapuris Wamis gamo. am kiTxvaze dadebiTi pasuxi aris 
metad mniSvnelovani.

IV. daskvna

adamianis ufleba ilaxeba nebismieri sisxlissamarTlebrivi ak-
rZal  visas. radgan akrZalvis dros xdeba uflebis xelyofa, 
auci lebelia gamamarTlebeli argumentis arseboba da misi 
gamarTlebis mtkicebis tvirTi ekisreba swored imas, vinc emxro-
ba qmedebis akrZalvas, anu saxelmwifos. rodesac sasworis erT 
mxares adamianis uflebaa, meore mxares ki saxelmwifo, am uflebis 
SezRudvis gamamarTlebeli argumentiT, es argumenti unda iyos 
myari, principebze dafuZnebuli da ara, ubralod, varaudi imaze, 
rom, radgan parlamentis wevrTa umravlesobam an absolutur-
ma umravlesobam CaTvala, qmedebis akrZalva kargi azria, amitom 
es marTlac kargi azria. aseTi akrZalva, rogorc aRiniSna, iqne-
ba dausabuTebeli akrZalva, rac, saboloo jamSi, zedmet krimi-
nalizaciasa da sisxlis samarTlis inflacias gamoiwvevs. aseve, 
arc isaa kargi gamamarTlebeli argumenti, rodesac saxelmwifo 
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dausabuTeblad uTiTebs (rac sakmaod xSirad xdeba xolme), rom 
qmedebis akrZalva xels uwyobs mocemuli qcevis prevencias. pre-
vencia rom efeqtiani iyos, maSin kriminalizaciisas imis garkvevac 
sakmarisi iqneboda, Tu ra doziT zRudavs igi adamianis Tavisu-
flebas. magaliTad, xaWapuris SemTxvevaSi, savaraudod, adamiani 
dids arafers dakargavda, Tu arasdros SeWamda xaWapurs. magram 
sinamdvileSi suraTi sul sxvagvaria: sisxlis samarTali qmedebis 
prevenciis sakiTxSi iSviaTad Tu aris warmatebuli da is mxolod 
damatebiTi saSualebaa garkveuli normatiuli barieris Sesaqmne-
lad, romelmac, Tavisi mniSvnelobidan gamomdinare, potenciuri 
damnaSave unda Seakavos. iqidan gamomdinare ki, rom sisxlis samar-
Tli prevenciis kuTxiT mxolod araempiriul varauds efuZneba, 
im adamianebis dasja, romelTa qcevis Secvla (prevencia) ar xerx-
deba, gamarTlebas aucileblad saWiroebs. 

realurad, kriminalizaciis process sasjeli mosdevs. sasje-
lis arsebobis gamarTleba ki Zalian rTulia, radgan is ise xel-
yofs adamianis uflebas, rogorc sxva arcerTi saxelmwifo iZu-
lebis RonisZieba. Tumca gamarTlebis sirTule imas sulac ar 
niSnavs, rom saxelmwifos ar evaleba misi gamarTleba. piriqiT, 
saxelmwifom es yvela SemTxvevaSi unda moaxdinos ise, rom moqa-
laqeebs ar hqondeT kiTxvebi calkeul akrZalvasTan dakavSire-
biT. amis misaRwevad ki aucilebelia, kriminalizacia garkveul 
principebs efuZnebodes. uprincipo kriminalizacia qmnis imis 
saf rTxes, rom xsenebuli ufleba saxelmwifos mxridan xSirad 
dair Rveva, rac dReis mdgomareobiT isedac sakmaod xSirad xdeba. 
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religiuri gaerTianebebis Tanasworobis 
principis uzrunvelyofa sekularizmis 

modelis identificirebis gareSe? 
saqarTvelos sakonstitucio sasamarTlos 

aqtualuri marTlmsajuleba

TinaTin erqvania 

~The Religion then of every man must be left to the conviction 

and conscience of every man; and it is the right of every man 

to exercise it as these may dictate.” 

James Madison, ~Memorial and Remonstrate”, 1785.

Sesavali

konstitucia SeiZleba aRqmul iqnes mediumad, romelic politi-
kas da samarTals akavSirebs.1 konstituciis Teoria am or sferos 
aRiqvams erTian konteqstSi, maTi urTierTqmedebis gaTvalis-
winebiT, da ar mimoixilavs gancalkevebulad (rac ar niSnavs aR-
revas an mijnis srul ararsebobas) mxolod politikas an samar-
Tals, rogorc aseTs.2 kerZod, miuxedavad imisa, rom konstitucia 
Tanasworad Tavisufali individebis (xalxi, rogorc saxelmwifo 
xelisuflebis wyaro – demokratiis principi) politikuri Se-

1 H. Hofmann, Das Recht des Rechts, das Recht der Herrschaft und die Einheit der Verfassung, 1998. 
2 C. Möllers, Grenzen zur Ausdifferenzierung. Zum Zusammenhang von Religion und Politik im De-

mokratischen Rechtsstaat, in: Heinig, Hans/Walter, Christian (Hrsg.), Religionsverfassungsrechtliche 
Spannungsfelder, Tübingen 2015, 10.
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Tanxmebis Sedegia (socialuri kontraqtis Teoria), amasTan er-
Tad, is aRiarebs universalur `eTikur minimums~, ZiriTadi ufle-
bebisa da arsebiTi principebis saxiT, riTac iboWeba xelisufle-
ba (samarTlebrivi saxelmwifos principis materialuri gageba) 
da arapirdapir (ZiriTadi uflebebis gamWoli efeqti) xalxic. 
am konteqstSi konstitucia qmnis universalur Rirebulebebze 
(`eTikuri minimumi~ da, cxadia, zogjer bevrad metic, Sidasaxelm-
wifoebrivi sivrcisaTvis individualuri samarTlebriv-eTikuri 
kategorizaciebis Sesabamisad, rac ganasxvavebs erTmaneTisagan 
samarTlebriv kulturebs) dafuZnebul politikur wesrigs. Se-
sabamisad, samarTlebrivi kulturebis mixedviT da istoriuli 
gamocdilebis gaTvaliswinebiT, gansxvavebulia, agreTve, is kon-
teqsti, romelic saxelmwifosa da religiis gamijvnis modelis 
(sekularizmis principi) konstituciur CarCos qmnis da ganap-
irobebs, miuxedavad imisa, rom, cxadia, arsebobs amave principis 
farglebSi universaluri normatiuli CarCo, romelic liberal-
ur da demokratiul Rirebulebebze dafuZnebul konstituciebSi 
identuri SinaarsiT aisaxeba (mag.: religiis Tavisufleba, saxelm-
wifos religiuri neitraliteti, saxelmwifosa da religiis gami-
jvna). es sakiTxebi mogvianebiT ganixileba. 

aRsaniSnavia, rom saqarTvelos sakonstitucio sasamarTlos 
mier 2018 wels miRebuli gadawyvetilebebi veneciis komisiis 
(`evropuli komisia demokratiis meSveobiT~) perioduli gamo-
cemis yuradRebis centrSi moeqca,3 maT Sorisaa sakonstitucio 
sasamarTlos 2018 wlis 3 ivlisis gadawyvetileba N671 da N811 
konstituciur sarCelebze, sadac sakonstitucio sasamarTlom 
arakonstituciurad cno, erTi mxriv, `saxelmwifo qonebis Ses-
axeb~ saqarTvelos kanonis norma, romelic saxelmwifo qonebis 
sakuTrebaSi usasyidlod miRebis uflebas aniWebda saqarTvelos 

3 veneciis komisiis gamocema (e-Bulletin on Constitutional Case-Law) aerTianebs evropis 
kontinentze da mis miRma sakonstitucio marTlmsajulebis organoebis pre-
cedentuli mniSvnelobis sasamarTlo praqtikas da miznad isaxavs erovnuli da 
saerTaSoriso sasamarTloebis mosamarTleTa da sxva dainteresebuli pirebis 
informirebas sasamarTlo praqtikaSi ganviTarebuli uaxlesi tendenciebis Sesaxeb.  
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samociqulo avtokefaliur marTlmadidebel eklesias da, meo-
re mxriv, saqarTvelos sagadasaxado kodeqsis is norma, romelic 
CaTvlis uflebis gareSe dRg-is gadaxdisgan aTavisuflebda taZ-
rebisa da eklesiebis mSeneblobas, restavraciasa da moxatvas, Tu 
es samuSao Sesrulebuli iyo saqarTvelos sapatriarqos dakve-
TiT. sakonstitucio sasamarTlom miiCnia, rom sadavo normebiT 
gaTvaliswinebul uTanasworo mopyrobas ar gaaCnia racionalu-
ri kavSiri dasaxelebul legitimur miznebTan da aris diskrimi-
naciuli regulireba; garda am ori gadawyvetilebisa, religiuri 
gaerTianebebis statuss, kanonis winaSe Tanasworobis ZiriTadi 
uflebis farglebSi, ukavSirdeba, agreTve, Semdegi 2018 wlis 27 
ivlisis gadawyvetileba – saqarTvelos moqalaqeebi: marine mizan­
dari, giorgi CitiZe da ana jiquriZe (1216-e konstituciuri sarCe-
li). 

statiis mizani ar aris sekularizmis principis im model-
is identificireba, romelsac aRiarebs saqarTvelos konstitu-
cia, zogadad, sekularizmis konstituciuri principis aRwera 
an misi universaluri cnebis gansazRvra. statiis mizania saqa-
rTvelos sakonstitucio sasamarTlos aqtualuri marTlmsaju-
lebis mimoxilva, romelic kanonis winaSe Tanasworobis ZiriT-
ad uflebaze dayrdnobiT, pirdapir Tu arapirdapir, religiuri 
gaerTianebebis statuss ukavSirdeba.4 Sesabamisad, statia miznad 
isaxavs sekularizmis principisa da kanonis winaSe Tanasworo-
bis ZiriTadi uflebis konstituciuri CarCos gaTvaliswinebiT, 
saqarTvelos sakonstitucio sasamarTlos zemoaRniSnuli sami 
gadawyvetilebis mimoxilvas, gansakuTrebiT, im realobis gaT-
valiswinebiT, rom arcerTi maTgani (sakonstitucio sasamarTlos 
gadawyvetilebebi) ar miiCnevs aucileblad, aRweros sekulariz-
mis principisa (religiis Tavisufleba, saxelmwifos religiuri 
neitraliteti) da kanonis winaSe Tanasworobis ZiriTadi uflebis 
korelacia, agreTve, ganmartos kanonis winaSe Tanasworobis Zir-

4 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebis ganxilvis kon-
teqstSi statiis mizania mxolod samarTlebrivi argumentaciis analizi da ara 
identificireba, Tu ramdenad konstituciuria sadavo normebi.
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iTadi ufleba, religiuri gaerTianebebis magaliTze, sekular-
izmis saqarTvelos konstituciiT aRiarebuli modelis identi-
ficirebis Sedegad da ganixilos davis sagani (romelic uSual-
od exeba religiuri gaerTianebebis kanonis winaSe Tanasworobis 
princips) am TvalsazrisiT, erTian konteqstSi. es ewinaaRmdege-
ba sakonstitucio sasamarTlos damkvidrebul marTlmsajule-
bas, romlis Sesabamisad, `konkretuli davebis gadawyvetisas sa-
konstitucio sasamarTlo valdebulia, rogorc konstituciis 
Sesabamisi debuleba, ise sadavo norma gaaanalizos da Seafasos 
konstituciis ZiriTadi principebis konteqstSi, raTa es norme-
bi, ganmartebis Sedegad, ar dascildnen mTlianad konstitucia-
Si gaTvaliswinebul RirebulebaTa wesrigs. mxolod ase miiRweva 
konstituciis normis sruli ganmarteba, rac, Tavis mxriv, xels 
uwyobs konkretuli sadavo normis konstituciurobis swor Se-
fasebas~ (saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 
dekembris N1/3/407 gadawyvetileba saqmeze – saqarTvelos axal­
gazrda iuristTa asociacia da saqarTvelos moqalaqe – ekater­
ine lomTaTiZe saqarTvelos parlamentis winaaRmdeg). sakonsti-
tucio sasamarTlom msgavsi midgoma gamoxata saqmis – saqarTve­
los moqalaqe maia naTaZe da sxvebi saqarTvelos parlamentisa 
da saqarTvelos prezidentis winaaRmdeg (2007 wlis 26 oqtombris 
N2/2-389 gadawyvetileba) – mimarT: `sakonstitucio sasamarTlo, 
sadavo normebis konstituciurobis Semowmebisas, ar aris Sez-
Ruduli mxolod konstituciis konkretuli normebiT. marTalia, 
konstituciuri principebi ar ayalibebs ZiriTad uflebebs, ma-
gram gasaCivrebuli normatiuli aqti aseve eqvemdebareba gada-
mowmebas konstituciis fuZemdeblur principebTan mimarTebiT, 
konstituciis calkeul normebTan kavSirSi da am TvalsazrisiT, 
msjeloba unda warimarTos erTian konteqstSi. sakonstitucio 
sasamarTlom unda daadginos, ramdenad Tavsdeba gasaCivrebuli 
aqti im konstituciur-samarTlebriv wesrigSi, romelsac konsti-
tucia adgens~.5

5 sakonstitucio sasamarTlos 2010 wlis 28 ivnisis gadawyvetileba (466-e konsti-
tuciuri sarCeli) – saqarTvelos saxalxo damcveli saqarTvelos parlamentis 
winaaR mdeg, II-4.
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1. sekularizmis principi da misi pluralisturi buneba: 
definirebisa da normatiuli kategorizaciis sirTule

samarTlebriv principTagan nawils Tanamedrove da liber-
alur-demokratiul principebze dafuZnebuli yvela konstitu-
cia Tanmxvedri sizustiTa da erTgvarovani SemadgenlobiT ar 
aRiarebs. mag., socialuri saxelmwifos principi konstituciebSi 
gansxvavebuli SemadgenlobiT (normatiuli CarCosa da xarisxo-
brivi kriteriumebis gaTvaliswinebiT) konfigurirdeba, ama 
Tu im tipis samarTlebrivi kulturis Sesabamisad. mag., dRemde 
mecnieruli diskusiis sagania, ramdenad davaunariania ZiriTadi 
socialuri uflebebi sakonstitucio sasamarTloSi, ra xarisxiT 
unda aRiarebdes ZiriTad socialur uflebebs konstitucia, ra 
xarisxiT socialuri unda iyos, zogadad, saxelmwifo da a.S. 

gansxvavebulia, agreTve, Tumca ara identuri winapirobebiT, 
sekularizmis principis normatuli CarCo konstituciebSi 
samarTlebrivi kulturebis mixedviT. dRemde araerTi Teorii-
Ta da cnebiT manevrirebs sekularizebuli Tanamedroveoba sa-
konstitucio samarTlis WrilSi.6 xSirad figurirebs terminebi: 
postsekularuli sazogadoeba (iurgen habermasi),7 resekulariza-
cia, desekularizacia da a.S. xSiria e.w. mkacri sekularizmis kri-
tikac.8

zogadad, cxadia, arsebobs ramdenime winapiroba, rasac unda 
akmayofilebdes Tanamedrove, demokratiul da liberalur Rire-
bulebebze dafuZnebuli yvela konstitucia sekularizmis prin-
cipis gaTvaliswinebiT: saxelmwifos religiuri neitraliteti da 
religiis Tavisufleba, rogorc ZiriTadi ufleba; Sesabamisad, 
saxelmwifosa da religiis gamijvna miznebis doneze da gamijvna 
sajaro politikis doneze. ambivalenturi midgomebi samarTle-

6 ix. H. Dreier, Säkularisierung und Sakralität – zum Selbstverständnis zum modernen Verfas sung s staates, 
Tübingen 2013, 1-12. 

7 J. Habermas, Glauben und Wissen. Friedenspreis des Deutschen Buchhandels 2001, 2001, 13 (igive 
avtori, krebulSi: Zeitdiagnosen. Zwölf Essays, 2003, 249 (251-idan).

8 J. Casanova, Public Religion in the Modern World, 1994; Berger, Peter L (Hrsg.), The Desecularization of 
the World, 1999. 



TinaTin erqvania 

30

brivi kulturebis mixedviT ikveTeba, rogorc wesi, religiuri 
gaerTianebebis statusis gansazRvrisa (institucionalizaciis) 
da saxelmwifosTan maTi TanamSromlobis sakiTxSi. Sesabamisad, 
gamoiyofa sekularizmis ramdenime modeli:9 e.w. liberaluri se-
kularizmi (aSS), 10 aSS-iseuli sekularizmis msgavsi franguli la-
icizmi (sekularizmis mkacri modeli), e.w. TanamSromlobiTi se-
kularizmi (mag.: poloneTi, germania), saxelmwifo eklesiis mod-
eli (mag.: saberZneTi, didi britaneTisa da Crd. irlandiis gaer-
Tianebuli samefo) da sxv. 

sekularuli saxelmwifos mizani ar aris religiis uaryofa 
an misi gaqroba. sekularul saxelmwifoSi religiis moqmedebis 
sferod SemosazRvrulia moqalaqeebs Soris urTierTobebi da 
religia kargavs statuss saxelmwifoebrivi Tanaarsebobis le-
gitimatori Zalauflebisas (sekularul saxelmwifoSi uaryo-
filia principi – cuius regio, eius religio). es konteqsti axsnadia re-
ligiis Tavisuflebisa da saxelmwifos religiuri neitralite-
tis principis11 safuZvelze/farglebSi.12 sekularuli saxelmwifo 
ar uaryofs religiuri gaerTianebebis WeSmaritebis potencials 
(ideas), is, ubralod, ar acxadebs (Tavs ikavebs aRniSvnisa da 
dasabuTebisagan), rom romelime upirobod WeSmaritia.13 kerZod, 
gaurbis WeSmaritebis konstatirebis sakiTxs (distancirdeba 
da ar apelirebs romelime religiis WeSmaritebis sakiTxze, ro-
gorc aseTi). sekularul saxelmwifoSi samarTlebriv normebs ar 

9 ix. mag., T. erqvania, saxelmwifosa da religiis urTierTmimarTebis samar Tleb-
rivi konteqsti – qarTuli modeli, sakonstitucio samarTlis mimo xilva, VI, 2013; 
agreTve, d. gegenava, konstituciuri SeTanxmeba, rogorc eklesia-saxelmwifos 
urTierTobis forma da misi aRsruleba saqarTveloSi, disertacia, Tbilisi, 
2016, 56-idan.

10 religiis Tavisuflebis integrirebis Sesaxeb aSS-is konstituciaSi ix. M. McGarvie, 
Law and Religion in American History: Public Values and Private Conscience, New York: Cambridge 
University Press, 2016, 12.

11 ix. dawvrilebiT, K. Schlaich, Neutralität als verfassungsrechtliches Prinzip, 1972.
12 H. Dreier, Säkularisierung und Sakralität – zum Selbstverständnis zum modernen Verfassungsstaates, 

Tübingen 2013, 16. 
13 J. Habermas, Vorpolitische Grundlagen des demokratischen Rechtsstaates? In: Ders./Joseph Ratzinger, 

Dialektik der Säkularisierung. Über Vernunft und Religion, Freiburg im Breisgau 2005, 2. Auflage 2005, 
15-37.
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gaaCniaT WeSmaritebis pretenzia, maT aqvT mxolod moqmedebis, 
aRsrulebis savaldebuloobis moTxovna.14 Sesabamisad, sekularu-
li saxelmwifosaTvis, agreTve, mis farglebSi moqmedi samarT-
lebrivi sivrcisaTvis sruliad ucxoa yovelgvari msoflmxed-
velobrivi wnexi (iZulebis komponentebi).15 legaluroba da ara 
moraluroba aris misi moqmedebis uzrunvelmyofi mTavari mo-
dusi.16 es, cxadia, ar aris daclili legitimurobis ideisagan, 
romelic Tanamedrove konstituciur saxelmwifoSi, ZiriTadad, 
mag., proceduruli samarTlianobis ideas efuZneba (samarTle-
brivi saxelmwifos principis materialuri gageba. am konteqstSi, 
niSandoblivia, agreTve, iurgen habermasiseuli deliberaciuli 
demokratiis Teoria). Tanamedrove sekularuli saxelmwifo sa-
kuTar Tavs aRiqvams ara WeSmaritebis uzrunvelmyof subieqtad, 
aramed Tavisuflebisa da mSvidobis uzrunvelmyof wesrigad. am 
konteqstSi, samarTali `emsaxureba politikur mSvidobas, yvelas 
miwier Tavisuflebas da Tanaarsebobas gansxvavebuli religiebi-
sas, religiuri WeSmaritebis sakiTxis gamoricxvis winapirobiT~.17 

arsebobs sekularizmis minimaluri winapirobebis, agreTve, 
misi TiToeuli gansxvavebuli modelis aRmweri araerTi samarT-
lebrivi da politikuri Teoria, romelTa Sesaxeb mecnieruli 
diskusiebi dRemde aqtualuria. mag., zogadad, ramdenad neitra-
luri SeiZleba iyos demokratiuli wesrigi?18 radgan demokratia 
moiazrebs yoveli individis individualuri xmis CarTvas poli-
tikuri gadawyvetilebebis miRebis procesSi, cxadia, xdeba indi-
vidTa individualuri mrwamsis (msoflmxedvelobrivi, eTikuri 

14 D. Willoweit, Die Sakralisierung des Recht, in: JZ 2013, 157-163.
15 H. Dreier, Kants Republik, in: JZ 2004, 745-idan; agreTve, Böckenförde, Ernst-Wolfgang, Der Staat als 

sittlicher Staat, 1978,. 24-idan.
16 H. Dreier, Säkularisierung und Sakralität – zum Selbstverständnis zum modernen Verfassungsstaates, 

Tübingen 2013, 34-idan.
17 sruli citata germ. enaze: ~[Recht dient] dem politischen Frieden, der weltlichen Freiheit aller und 

der Koexistenz der geegnsätzlichen Religionen unter Ausklammerung der religiöser Wahreitsfrage”. M. 
Heckel, Zur Zukunftsfähigkeit des deutschen ~Staatskirchenrechts” oder ~Religionsverfassungsrechts”? 
in: AöR 134, 2009, 345; ix. agreTve, E. – W. Böckenförde, Der säkularisierte Staat – Sein Charakter, 
seine Rechtfertigung und seine Probleme im 21. Jahrhundert, 2007, 12 da 17. 

18 ix. safuZvliani kritika C. Sunstein, The Partial Constitution, 1993, 68-idan. 
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Tu religiuri) gaTvaliswinebac. am konteqstSi, saxelmwifos eTi-

kuri da religiuri neitraliteti19 demokratiis principTan ko-

relaciaSi unda ganimartos, raTa dazustdes da sworad iqnes aR-

qmuli misi orientirebi. liberaluri politikuri Teoria reli-

giuri neitralitetis Sesaxeb moiTxovs ama Tu im gadawyvetilebis 

dasabuTebisas (argumentirebisas) religiurad ne it ralur sa-

fuZvlebze orientirebas.20 neitraliteti aris poli tikisa da 

samarTlis gamijvnis, gamoxatvis forma.21 arsebobs idea, rom 

neitralitetis SenarCunebis mizniT amomrCevelTa msoflmxedve-

lobis `boWva~ SeiZleba, demokratiis principTan modiodes kon-

fliqtSi.22 am TvalsazrisiT, kvlav aqtualurdeba samarTlebrivi 

saxelmwifosa (materialuri da proceduruli samarTlianobis 

ideebi, ZiriTad uflebaTa katalogi, arsebiTi samarTlebrivi 

principebi da a.S.) da demokratiis principis korelaciisa da 

urTierTgavlenis idea. rac Seexeba am tipis korelaciis Sedegebs, 

yovelTvis ar aris martivad identificirebadi, rogor unda gan-

isazRvros kanonmdeblobiT Sesabamisi normatiuli CarCo, yoveli 

sazogadoebis kulturuli Taviseburebebisa da konstitucion-

alizmis Tanamedrove moTxovnebis gaTvaliswinebiT.
konstitucia aRiarebs rwmenis, aRmsareblobisa da sindisis 

Tavisuflebas, Sesabamisad, konstituciuri saxelmwifo far-

Tod xsnis kars moqalaqeebisaTvis amave Tavisuflebebis ganxor-

cielebis konteqstSi, magram Tavad rCeba daxurul kars miRma, 

19 religiuri da eTikuri neitralitetis principebis gansxvavebebis Sesaxeb, ix. St. 
Huster, Die ethische Neutralität des Staates: Eine liberale Interpretation der Verfassung, 2002, 12-idan.

20 J. Rawls, Political Liberalism, 2005, 195-idan; J. Habermas, Religion in der Öffentlichkeit, in: Habermas, 
Jürgen, Zwischen Naturalismus und Religion, Philosophische Aufsätze, 2005, 126-idan.

21 M. Morlok, Neutralität des Staates und religiöser Radikalismus, in: Masing/Jouanjan (Hrsg.), 
Weltanschauliche Neutralität – Meinungsfreiheit – Sicherungsverwahrung, 2013, 3-idan.

22 C. Lafont, Religious Pluralism in a Deliberative Democracy, in: Requejo/Ungureanu (Hrsg.), Democracy, 
Law and Religious Pluralism in Europe. Seculairsm and Post-secularism, 2014, 67.
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rogorc religiuri neitralitetis valdebulebiT SeboWili su-
bieqti.23 es medlis meore mxarea.24 

sainteresoa, politikuri nebis formirebis procesSi ramde-
nad unda iyos CarTuli `iZulebiTi~ racionalizaciis elemente-
bi, romlebic samarTlis eTikuri neitralitetis ideas moicavs. 
arsebobs mosazreba, rom sayovelTaod aRqmad, racionalur sa-
fuZvlebze aqcentireba demokratiuli nebis formirebis process 
aclis `empiriulobas~25 (faqtebTan dakavSirebiT, mxolod Tanx-
mobis an uaryofis dadastureba), am procesSi monawilis subieq-
turi rolis gaTvaliswinebiT. kantiseuli individualizmis es 
tradicia ar aris axali – is aRiarebs individis individualuri 
nebis mniSvnelobas da ar aRiqvams politikur nebad mxolod say-
ovelTao konsensuss, ukve Semdgars, rogorc aseTs. am konteqst-
Si aqtualuria sakiTxi: ra ganapirobebs normis normatiulobas 
ontologiuri TvalsazrisiT? arsebobs kidev ufro radikaluri 
mosazrebebi, romelTa Sesabamisad, eTikuri neitralitetis prin-
cipi aris demokratis procesisaTvis zedmetad momTxovni krite-
riumi, radgan is moiTxovs saerTo (erTian da sayovelTao sazo-
gadoebriv) racionalurobas.26 eTikuri neitraliteti am konte-
qstSi aRiqmeba rogorc paternalisturi Teza da Tavisuflebebis 
obieqtivizacia. 

cxadia, sekularizmis principis arsebiTi winapirobebi (sa xel-
mwifos religiuri neitraliteti da religiis Tavisufleba, ro-
gorc ZiriTadi ufleba) unda iyos aRiarebuli da daculi konsti-
tuciiT, Semdeg – implementirebuli kanonmdeblobiTa da marTlm-
sajulebiT. Tumca zogadi universaluri pasuxi, Tu ramdenad da 
ra xarisxiT unda TanamSromlobdes saxelmwifo religiur gaer-

23 H. Dreier, Säkularisierung und Sakralität – zum Selbstverständnis zum modernen Verfassungsstaates, 
Tübingen 2013, 25. 

24 J. Habermas, Zwischen Naturalismus und Religion, 2005, 9.
25 C. Möllers, Grenzen zur Ausdifferenzierung. Zum Zusammenhang von Religion und Politik im 

Demokratischen Rechtsstaat, in: H. Heinig/C. Walter (Hrsg.), Religionsverfassungsrechtliche Span-
nungsfelder, Tübingen 2015, 14; C. Möllers, Die Möglichkeit der Normen, 2014, Tavi 1, 1. 

26 J. Rawls, Reply to Habermas, in: Rawls, John, Political Liberalism, 1995, 430; R. Brandom, Facts, Norms 
and Normative Facts: A Reply to Habermas, European Journal of Philosophy 8 (2000), 360-idan.
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TianebebTan sazogadoebriv urTierTobebSi, an unda axdendes Tu 
ara religiur gaerTianebaTa kategorizacias istoriuli warsu-
lis, instituciuri arsebobis xangrZlivobis an aRmsarebelTa ra-
odenobis Sesabamisad, agreTve, rogor unda gadaiWras konfliqti, 
erTi mxriv, religiis Tavisuflebasa da meore mxriv, saxelmwifos 
religiur neitralitets Soris, rTulad identificirebadia. 
konfliqti saxelmwifos religiur neitralitetsa (rogorc obi-
eqturi ganzomileba) da religiis Tavisuflebas Soris (rogorc 
subieqturi ganzomileba) unda gadaiWras calkeuli SemTxvevebis 
mixedviT, risTvisac aucilebelia, agreTve, mzaoba sazogadoebisa 
sagamonakliso SemTxvevebis aqceptirebadobis TvalsazrisiT. 

yovelive zemoaRniSnulis gaTvaliswinebiT, igrZnoba, Tu ram-
denad kompleqsuria sekularizmis principis arsi da misi kon s-
tituciuri reglamentaciis Taviseburebebi. Sesabamisad, reli-
giuri gaerTianebebisaTvis miniWebuli uflebamosilebebisa da 
statusis mxolod Tanasworobis ZiriTadi uflebis WrilSi ganx-
ilva, sekularizmis konstituciuri principis analizis/identif-
icirebis gareSe, zedmetad martivi svlaa da niSnavs gansaxilveli 
sakiTxis mxolod erTi gadmosaxedidan danaxvas, aRqmasa da Se-
fasebas. maSin rodesac igive sakiTxi uSualo kavSirSia saxelmwi-
fosa da religiis urTierTmimarTebis konstituciur CarCosTan 
da romelic am ukanasknelis identificirebis gareSe arazusti 
Sedegebis konfigurirebis perspeqtivas moicavs. 

konstituciuri normebi gamoirCevian abstraqtulobiT. am 
konteqstSi sakonstitucio sasamarTlos, rogorc konstituci-
is ganmmartebeli ukanaskneli instanciis, amocanaa konstituci-
is normebis konkretizacia konkretuli SemTxvevis ganxilvisas, 
SesaZleblobisamebr, im xarisxiT, rom ar darCes pasuxgaucemeli 
kiTxvebi Tavad gadawyvetilebis samotivacio nawilis kiTxvisas 
davis sagansa da konstituciis interpretaciasTan dakavSirebiT. 
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3.  sekularizmis principi saqarTvelos konstituciis 
teqstSi da saqarTvelos sakonstitucio sasamarTlos 
aqtualuri gadawyvetilebebi (samotivacio nawili)

3.1. religiis Tavisufleba da sekularizmis principi saqarTve-
los konstituciis teqstSi

religiis Tavisuflebas aRiarebs saqarTvelos 1995 wlis (aw ukve 
reformirebuli) konstituciis me-16 muxli, romelic moicavs Sem-
deg Canawers: 27

`muxli 16. rwmenis, aRmsareblobisa da sindisis Tavisuflebebi
1. yovel adamians aqvs rwmenis, aRmsareblobisa da sindisis Tavi-

sufleba.
2. am uflebaTa SezRudva dasaSvebia mxolod kanonis Sesabamisad, de-

mokratiul sazogadoebaSi aucilebeli sazogadoebrivi usafrTxoebis 
uzrunvelyofis, janmrTelobis an sxvaTa uflebebis dacvis mizniT.

3. dauSvebelia adamianis devna rwmenis, aRmsareblobis an sindisis 
gamo, agreTve misi iZuleba gamoTqvas Tavisi Sexeduleba maT Sesaxeb.~

religiis Tavisufleba 2017/18 wlis sakonstitucio reformamde 
konstituciis me-19 muxliT iyo daculi, romelic Semdeg formulire-
bebs moicavda: 

 

`muxli 19.
1. yovel adamians aqvs sityvis, azris, sindisis, aRmsareblobisa da 

rwmenis Tavisufleba.
2. dauSvebelia adamianis devna sityvis, azris, aRmsareblobis an rw-

menis gamo, agreTve misi iZuleba gamoTqvas Tavisi Sexeduleba maT Ses-

axeb.
3. dauSvebelia am muxlSi CamoTvlil TavisuflebaTa SezRudva, Tu 

maTi gamovlineba ar laxavs sxvaTa uflebebs.~

27 2017/18 sakonstitucio reformis Sedegad konstituciis yvela muxli dasa Tau re-
bulia.
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aRsaniSnavia, rom sakonstitucio reformamdeli me-19 muxli 

ufro naTel formulirebebs Seicavda, dakavSirebuls religi-

is Tavisuflebis e.w. Sida da gare sferos (forum internum da forum 

externum) gamijvnasTan, kerZod, religiis Tavisuflebis mxolod 

gare sferos (gamoxatvis komponenti) SezRudvis dasaSvebobis 

konstituciur safuZvlebTan. religiis Tavisuflebis Sida sfe-

ro absoluturi ZiriTadi uflebebis kategorias ganekuTvneba da 

xelSeuvalia (masSi Careva dauSvebelia). SezRudvas, proporci-

ulobis principis dacviT, eqvemdebareba religiis Tavisuflebis 

mxolod e.w. gare sfero, anu gamoxatviTi komponenti. swored es 

konteqsti iyo naTeli me-19 muxlis me-3 punqtSi, romelic xazs us-

vamda, rom dasaSvebia aRmsareblobisa da mrwamsis Tavisuflebis 

SezRudva mxolod maSin, `Tu maTi gamovlineba ar laxavs sxvaTa 

uflebebs~. 
reformirebuli konstituciis me-16 muxli amgvar formuli-

rebas ar Seicavs (teqstobrivad gamijvna Sida da gare sferos 

SezRudvis dasaSvebobasTan dakavSirebiT pirdapir ar Cans), rac 

ar niSnavs, rom me-16 muxlSi igive ar moiazreba (mxolod gare 

sferos SezRudvis dasaSveboba), rasac me-19 muxli gansazRvravda. 
Tumca umjobesi iqneboda, religiis Tavisuflebis amRiarebel, 

aw ukve me-16 muxls gaeTvaliswinebina is formulireba, romelic 

niuansurad ufro daxvewili iyo 2017/18 wlis reformamdeli kon-

stituciis me-19 muxlSi. am SemTxvevaSi, sakonstitucio sasamarT-

lom me-16 muxliT daculi religiis Tavisuflebis SezRudvis 

dasaSvebobis sakiTxi isev im SinaarsiT unda ganmartos (da didi 

albaTobiT, asec moiqceva) rogorc ganmartavda sakonstitucio 

reformamdel me-19 muxlis me-3 nawils. 
 ukve reformirebuli konstituciis 1-li Tavis me-8 muxli 

exeba eklesiisa da saxelmwifos urTierTmimarTebas samarTle-

briv konteqstSi (ukanaskneli sakonstitucio reformis Semdeg es 

Canaweri, romelsac reformamde konstituciis me-9 muxli moicav-

da, arsebiTad ar Secvlila):
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`muxli 8. saxelmwifosa da saqarTvelos samociqulo avto kefa­
luri marTlmadidebeli eklesiis urTierToba.

rwmenisa da aRmsareblobis TavisuflebasTan erTad saxelmwifo 
aRiarebs saqarTvelos samociqulo avtokefaluri marTlmadidebeli 
eklesiis gansakuTrebul rols saqarTvelos istoriaSi da mis damou-
kideblobas saxelmwifosagan. saqarTvelos saxelmwifosa da saqarTve-
los samociqulo avtokefaluri marTlmadidebeli eklesiis urTierTo-
ba ganisazRvreba konstituciuri SeTanxmebiT, romelic srulad unda 
Seesabamebodes saerTaSoriso samarTlis sayovelTaod aRiarebul prin-

cipebsa da normebs adamianis uflebaTa da TavisuflebaTa sferoSi.~

sekularizmis principis samarTlebriv safuZvels saqarTve-
los konstituciaSi es ori muxli (me-8 da me-16) qmnis. 

zogadad, religiuri gaerTianebebis institucionalizaci-
is ori forma arsebobs saqarTveloSi: registracia kerZo samar-
Tlis arasamewarmeo (arakomerciuli) iuridiuli piris formiT 
(SemdgomSi – a(a)ip) da registracia sajaro samarTlis iuridiuli 
piris (SemdgomSi – ssip) formiT. 

amasTan, marTlmadidebeli eklesia flobs gansakuTrebul 
samarTlebriv statuss, gansxvavebiT sxva religiebisa da reli-
giuri gaerTianebebisagan. misi statusi wesrigdeba 2002 wlis 14 
oqtombris konstituciuri SeTanxmebiT `saqarTvelos saxelmwi-
fosa da saqarTvelos samociqulo avtokefalur marTlmadideb-
el eklesias Soris~. 

garda uSualod konstituciisa da konstituciuri SeTanxme-
bisa, romelic mxolod marTlmadidebeli eklesiis statuss gan-
sazRvravs, kidev erTi normatiuli aqti saqarTveloSi, romelic 
religiur gaerTianebebsa da saxelmwifos Soris urTierTobis 
samarTlebriv specifikas exeba, aris saqarTvelos samoqalaqo ko-
deqsi (SemdgomSi – ssk), kerZod, ssk-is 1509-e da 15091-e muxlebi, 
romlebic gansazRvraven religiuri gaerTianebebis ssip-ad reg-
istraciis wess. religiur gaerTianebebze, romlebic daregistri-
rebuli arian ssip-is saxiT, saqarTvelos samoqalaqo kodeqsis 
15091-e muxlis me-5 punqtis mixedviT, ar vrceldeba `sajaro samar-



TinaTin erqvania 

38

Tlis iuridiuli piris Sesaxeb~ saqarTvelos kanoni. Sesabamis-

ad, am ukanasknel SemTxvevaSi, ssip-ad registrireba konkretuls 

arafers niSnavs, garda ssip-ad registrirebisa. kerZod, ssip-ad 

registrirebuli religiuri gaerTianebebis uflebamosilebe-

bi da statusi, sinamdvileSi, sruliad gaurkvevelia. rac Seexeba 

a(a)ip-is formiT registrirebul religiur gaerTianebebs, maTze 

vrceldeba saqarTvelos samoqalaqo kodeqsis Sesabamisi zogadi 

debulebebi a(a)ip-is Sesaxeb, rac, arsebiTad, uSualod religiuri 

gaerTianebebisaTvis specialuri uflebamosilebebisa da statu-

sis ganmsazRvreli ar aris.
am tipis fragmentuli midgomebi qarTul kanonmdeblobaSi 

ganpirobebulia sekularizmis principis qarTuli modelis aRuw-

erlobiT da Sesabamisi specialuri kanonmdeblobis ararsebobiT.
saqarTvelos konstituciis me-8 muxli me-16 muxlTan er-

TobliobaSi qmnis SesaZleblobas, identificirdes sekulariz-

mis principis qarTuli modeli, romelsac daeyrdnoba qvemdgomi 

kanonmdebloba. es muxlebi aRiareben religiis Tavisuflebas (me-
16 muxli) da saxelmwifos religiuri neitralitetis princips 

(saxelmwifosa da eklesiis gamijvnis principi me-8 muxlSi). 
am TvalsazrisiT, qarTuli modeli hgavs sekularizmis e.w. 

TanamSromlobiT (kooperaciul) models, romelic arsebobs, mag.: 
germaniaSi, poloneTSi da a.S. sekularizmis buneba sakmarisad 

pluralisturia saimisod, rom moxdes misi identificireba, Tu 

reducireba mxolod laicizmTan an mxolod aSS-iseul liberal-

ur sekularizmTan. TanamSromlobiTi sekularizmic sekulariz-

mis principis erT-erTi nairsaxeobaa, romlis farglebSic war-

modgenilia (savaldebuloa) sekularizmis arsebiTi winapirobe-

bi: religiisa da saxelmwifos gamijvna, saxelmwifos religiuri 

neitraliteti, religiis Tavisuflebis aRiareba. rac Seexeba re-

ligiuri gaerTianebebis institucionalizaciis sakiTxs an maT-

Tan TanamSromlobas sazogadoebriv sakiTxebSi, gansxvavebebi se-

kularizmis modelebs Soris vlindeba swored am konteqstSi. qa-

rTuli modeli, am TvalsazrisiT, ufro metad TanamSromlobiTi 
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sekularizmis winapirobebs iTavisebs, miuxedavad imisa, rom kon-

stituciis miRma qarTuli kanonmdebloba fragmentuli da aras-

rulyofilia, riTac kvlav religiis Tavisuflebis amRiarebeli 

konstituciuri CarCo zaraldeba, saukeTeso SemTxvevaSi. 

3.2. sakonstitucio sasamarTlos aqtualuri 
gadawyvetilebebi, romlebic religiuri gaerTianebebis 
samarTlebriv statuss ukavSirdeba

aRsaniSnavia, rom saqarTvelos sakonstitucio sasamarTloSi da-

vis sagani iyo, agreTve, 2002 wlis 14 oqtombris konstituciuri 

SeTanxmeba `saqarTvelos saxelmwifosa da saqarTvelos samoci-

qulo avtokefalur marTlmadidebel eklesias Soris~, saqmeze – 

moqalaqe zurab aroSvili saqarTvelos parlamentis winaaRmdeg 

(206-e konstituciuri sarCeli). davis sagani iyo `saqarTvelos 

saxelmwifosa da saqarTvelos samociqulo avtokefalur marTl-

madidebel eklesias Soris~ konstituciuri SeTanxmebis me-6 mux-

lis me-6 punqtis konstituciuroba saqarTvelos konstituciis 

me-14 da me-19 muxlebTan mimarTebiT.28

saqarTvelos sakonstitucio sasamarTlom miiCnia, rom kon-

stituciuri sarCeli ar iyo dasabuTebuli, kerZod, sadavo nor-

mebs ar hqonda is Sinaarsi, romelsac moicavda es ukanaskneli, mo-

sarCelis mosazrebiT. 
sakonstitucio sasamarTlo amave saqmesTan (moqalaqe zur­

ab aroS vili saqarTvelos parlamentis winaaRmdeg) dakavSirebiT 

miRebul 2002 wlis 22 noembris ganCinebaSi aRniSnavs: 

`saqarTvelos konstituciis me-9 muxlis pirveli punqtiT aR-

iarebulia saqarTvelos samociqulo avtokefaluri marT lmadi-
debeli eklesiis gansakuTrebuli roli saqarTvelos istoria-

28 ix. saqarTvelos 1995 wlis konstituciis Zveli versiis me-14 da me-19 muxlebi, 2017/18 
wlis sakonstitucio reformis ganxorcielebamde.
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Si, aseve misi damoukidebloba saxelmwifosagan. eklesiis aseTi 

statusi gaxda safuZveli saqarTvelos konstituciaSi 2001 wlis 

30 marts konstituciuri kanoniT saTanado cvlilebebis Setani-

sa, riTac Seiqmna saTanado samarTlebrivi baza saxelmwifosa da 

eklesias Soris urTierTobebis srulyofilad mowesrigebisaT vis. 
kerZod, aRniSnuli cvlilebebis Sedegad, saqarTvelos konsti-

tuciis me-9 muxlis me-2 punqtis mixedviT, `saqarTvelos saxelmw-

fosa da saqarTvelos samociqulo avtokefaluri maTlmadidebe-

li eklesiis urTierToba ganisazRvreba konstituciuri SeTanx-

mebiT... [...] Tumca, konstituciuri SeTanxmebis mxolod saqarT-

velos samociqulo avtokefalur marTlma didebel eklesiasTan 

gaformeba ar gamoricxavs saqarTveloSi sxvadasxva religiuri 

organizaciebis arsebobas, aseve araviTar SemTxvevaSi ar niSnavs 

maTi saqmianobis SezRudvas da miT umetes akrZalvas, rac gamom-

dinareobs saqarTvelos konstituciis Sesabamisi debulebidan: 

`saxelmwifo acxadebs rwmenisa da aRmsareblobis srul Tavisu-

flebas~ (me-9 muxlis pirveli punqti); `1. yovel adamians aqvs si-

tyvis, azris, sindisis, aRmsareblobisa da rwmenis Tavisufleba. 
2. dauSvebelia adamianis devna sityvis, azris, aRmsareblobis an 

rwmenis gamo, agreTve misi iZuleba, gamoTqvas Tavisi Sexeduleba 

maT Sesaxeb~ (me-19 muxlis pirveli da me-2 punqtebi).~29

es ganCineba SeiZleba, miCneul iqnes saqarTvelos konsti-

tuciiT aRiarebuli sekularizmis principis ganmartebis pirvel 

mcdelobad. amas garda, miuxedavad imisa, rom arsebobs mraval-

ferovani sasamarTlo praqtika (igulisxmeba sakonstitucio sa-

samarTlos marTlmsajuleba) religiis Tavisuflebis ZiriTad 

uflebasTan mimarTebiT, uSualod, religiuri gaerTianebebis 

statusisa da sekularizmis principis samarTlebriv bunebasTan 

dakavSirebiT, sasamarTlo praqtika, faqtobrivad, ar arsebobs. 
Tumca arsebobs gadawyvetilebebi, romlebic garkveuli xarisxiT 

imave Tematikas exeba. esenia 2018 wlis Semdegi gadawyvetilebebi:

29 ix. saqarTvelos 1995 wlis konstituciis Zveli versiis me-19 muxli, 2017/18 wlis 
sakonstitucio reformis ganxorcielebamde.
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a)	 2018 wlis 3 ivlisis gadawyvetileba – ssip `saqarTvelos 

evangelur-baptisturi eklesia~, aaip `saqarTvelos sicocxlis 

sityvis eklesia~, ssip `qristes eklesia~, ssip `saqarTvelos sax-

arebis rwmenis eklesia~, aaip `meSvide dRis qristian-adventist-

Ta eklesiis transkavkasiuri iunioni~, ssip `laTin kaTolikeTa 

kavkasiis samociqulo administracia~, aaip `qarTvel muslimTa 

kavSiri~, ssip `wminda samebis eklesia~ saqarTvelos parlamentis 

winaaRmdeg (671-e konstituciuri sarCeli);
b)	 2018 wlis 3 ivlisis gadawyvetileba – ssip `saqarTve-

los evangelur-baptisturi eklesia~, ssip `saqarTvelos evange-

lur-luTeruli eklesia~, ssip `sruliad saqarTvelos muslimTa 

umaRlesi sasuliero sammarTvelo~, ssip `daxsnil qristianTa 

saRvTo eklesia saqarTveloSi~ da ssip `saqarTvelos saxarebis 

rwmenis eklesia~ saqarTvelos parlamentis winaaRmdeg (811-e kon-

stituciuri sarCeli);
g)	 2018 wlis 27 ivlisis gadawyvetileba – saqarTvelos moqa-

laqeebi: marine mizandari, giorgi CitiZe da ana jiquriZe (1216-e 

konstituciuri sarCeli). 
aRsaniSnavia, rom 671-e da 811-e konstituciur sarCelebTan da-

kavSirebiT miRebuli saoqmo CanawerebiTa da gadawyvetilebebiT 

saqarTvelos sakonstitucio sasamarTlom gansaxilvel samarTa-

lurTierTobebTan mimarTebiT arsebiTad Tanaswor pirebad miiC-

nia ssip da aaip-is statusiT dafuZnebuli religiuri gaerTiane-

bebi, maT Soris saqarTvelos marTlmadidebeli eklesia, Semdegi 

argumentebiT (winapirobebis gaTvaliswinebiT):
`saqarTvelos sakonstitucio sasamarTlos araerTxel aRu-

niSnavs, rom sadavo normis konstituciis me-14 muxlTan Sesabam-

isobaze msjelobisas unda gamoikveTos Sesadarebeli jgufebi 

da ganisazRvros, ramdenad warmoadgenen isini arsebiTad Ta-

naswor subieqtebs konkretul samarTlebriv urTierTobasTan 

mimarTebiT. `isini ama Tu im SinaarsiT, kriteriumiT msgavs kate-

goriaSi analogiur garemoebebSi unda xvdebodnen, arsebiTad Ta-

nasworni unda iyvnen konkretul viTarebasa Tu urTierTobebSi~ 
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(saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekem-

bris gadawyvetileba №1/1/493 saqmeze – moqalaqeTa politikuri 

gaerTianebebi: `axali memarjveneebi~ da `saqarTvelos konserva­

tiuli partia~ saqarTvelos parlamentis winaaRmdeg, II-2). saqarT-

velos sakonstitucio sasamarTlos ganmartebiT, konstituciis 

me-14 muxliT daculi Tanasworobis uflebis SezRudvas adgili 

eqneba mxolod im SemTxvevaSi, Tu xorcieldeba arsebiTad Tanas-

wori pirebis mimarT uTanasworo mopyroba (an arsebiTad uTanas-

woro pirebis mimarT Tanaswori mopyroba).~30

maSin, rodesac am normatiuli winapirobebis, maT Soris, reli-

giuri gaerTianebebis aSkarad urTierTgansxvavebuli statusis 

ganmsazRvreli sekularizmis principi ar mimouxilavs (ar aRuwe-

ria misi saqarTvelos konstituciiT gaTvaliswinebuli normati-

uli Semadgenloba), kanonis winaSe Tanasworobis ZiriTad ufle-

basTan korelaciaSi.
marTalia, sakonstitucio sasamarTlo ver gazrdis davis sa-

gans (moqmedi kanonmdeblobiT mas amis ufleba ar aqvs), magram 

araTu uflebamosilia, misive damkvidrebuli marTlmsajulebiT, 

valdebulicaa, ganmartos konstituciis normebi konstituciis 

arsebiT principebTan urTierTkavSirSi.31

30 2018 wlis 3 ivlisis gadawyvetileba – ssip `saqarTvelos evangelur-baptisturi 
eklesia~, aaip ̀ saqarTvelos sicocxlis sityvis eklesia~, ssip ̀ qristes eklesia~, ssip 
`saqarTvelos saxarebis rwmenis eklesia~, aaip `meSvide dRis qristian-adventistTa 
eklesiis transkavkasiuri iunioni~, ssip `laTin kaTolikeTa kavkasiis samociqulo 
administracia~, aaip `qarTvel muslimTa kavSiri~, ssip `wminda samebis eklesia~ 
saqarTvelos parlamentis winaaRmdeg (671-e konstituciuri sarCeli), I-3.

31 ix. statiis Sesavlis bolo abzacSi moyvanili citata saqarTvelos sakonstitucio 
sasamarTlos mier damkvidrebuli praqtikidan.
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3.2.1. saqarTvelos sakonstitucio sasamarTlos 2018 wlis 3 
ivlisis gadawyvetileba (671-e konstituciuri sarCeli) 
da misi samotivacio nawili

2018 wlis 3 ivlisis gadawyvetilebis – ssip `saqarTvelos evange-
lur-baptisturi eklesia~, aaip `saqarTvelos sicocxlis sityvis 
eklesia~, ssip `qristes eklesia~, ssip `saqarTvelos saxarebis rw-
menis eklesia~, aaip `meSvide dRis qristian-adventistTa eklesi-
is transkavkasiuri iunioni~, ssip `laTin kaTolikeTa kavkasiis 
samociqulo administracia~, aaip `qarTvel muslimTa kavSiri~, 
ssip `wminda samebis eklesia~ saqarTvelos parlamentis winaaRm-
deg (671-e konstituciuri sarCeli) – farglebSi davis sagani iyo 
saqarTvelos sagadasaxado kodeqsis 168-e muxlis me-2 nawilis 
`b~ qvepunqtis sityvebis `saqarTvelos sapatriarqos dakveTiT~ 
konstituciuroba saqarTvelos konstituciis me-14 muxlTan32 
mimarTebiT. 

saqarTvelos sagadasaxado kodeqsis 168-e muxlis me-2 nawilis 
`b~ qvepunqtis mixedviT, CaTvlis uflebis gareSe, dRg-isgan gaTa-
visuflebuli iyo saqarTvelos sapatriarqos dakveTiT taZrebisa 
da eklesiebis mSenebloba, restavracia da moxatva. 

mopasuxe mxarem sadavo normis legitimur miznebad daas-
axela istoriul-kulturuli da arqeologiur-arqiteqturuli 
faseulobis mqone saeklesio nagebobisa da saeklesio saganZuris 
saTanado dacva, movla-patronoba, kulturul-istoriuli Ri-
rebulebis mqone taZrebis aRdgena da restavracia-konservacia. 
agreTve, saqarTvelos konstituciis me-9 muxliTa da amave muxlis 
safuZvelze, saqarTvelos marTlmadidebel eklesiasTan dadebu-
li konstituciuri SeTanxmebiT gaTvaliswinebuli normatiuli 
CarCos realizacia. 33

32 ix. saqarTvelos 1995 wlis konstituciis Zveli versiis me-14 muxli, 2017/18 wlis 
sakonstitucio reformis ganxorcielebamde.

33 2018 wlis 3 ivlisis gadawyvetileba – ssip `saqarTvelos evangelur-baptisturi 
eklesia~, aaip ̀ saqarTvelos sicocxlis sityvis eklesia~, ssip ̀ qristes eklesia~, ssip 
`saqarTvelos saxarebis rwmenis eklesia~, aaip `meSvide dRis qristian-adventistTa 
eklesiis transkavkasiuri iunioni~, ssip `laTin kaTolikeTa kavkasiis samociqulo 
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amasTan, gadawyvetilebis samotivacio nawilSi kidev erTgan 
aris xazgasmuli mopasuxis pozicia da aRniSnulia Semdegi: 

`diferencirebis legitimur miznad saqarTvelos parlamentma ag-

reTve daasaxela saqarTvelos konstituciis me-9 muxlis pirveli pun-

qtiT dadgenili moTxovnis aRsruleba. kerZod, mopasuxis poziciiT, 

saxelmwifos mier saqarTvelos samociqulo avtokefaluri marTlma-

didebeli eklesiis gansakuTrebuli rolis aRiareba saqarTvelos is-

toriaSi moiTxovs saqarTvelos sapatriarqosTvis garkveuli privile-

giebis miniWebas, Sesabamisad, diferencirebul mopyrobas.~34

samwuxarod, sasamarTlos mier `mopasuxis poziciad~ aRqmuli 
es sityvebi eyrdnoba mopasuxis poziciis absoluturad araswor 
interpretacias. araviTari pozitiuri valdebuleba da `moTx-
ovna~ 2017/18 wlis reformamdeli konstituciis me-9 muxlSi, mo-
pasuxis poziciiT, ar moiazreboda.35 sinamdvileSi mopasuxe, ro-
melsac am saqmeze Tavad warmovadgendi, apelirebda reformam-
deli konstituciis me-9 muxliT aRiarebuli marTlmadidebeli 
eklesiis gansakuTrebuli statusis Semdeg Sinaarsze (ganixilebo-
da am Canaweris normatiuli konteqsti. kerZod, Semdegi sakiTxi: 
mxolod deklaraciulia es winadadeba, Tu garkveuli Semadgen-
lobis normatiul CarCos adgens), romelic sakonstituciom Ta-
vad gansazRvra ukve 811-e konstituciuri sarCelis farglebSi:36 

administracia~, aaip `qarTvel muslimTa kavSiri~, ssip `wminda samebis eklesia~ 
saqarTvelos parlamentis winaaRmdeg (671-e konstituciuri sarCeli), I-15.

34 iqve, II-28.
35 saqarTvelos sakonstitucio sasamarTloSi mopasuxe pozicias, rogorc wesi, 

zepirad waradgens. ar arsebobs mopasuxis poziciis werilobiT wardgenis 
valdebuleba. amasTan, sxdomis msvlelobis oqms adgens sxdomis mdivani da, 
sabolood, gadawyvetileba iwereba oqmSi warmodgenili teqstis Sesabamisad, rac ar 
gamoricxavs fragmentulobas, mopasuxis poziciad aRqmas konteqstidan amoglejili 
frazebisas da mxareTa poziciis araswor interpretaciebs. sakonstitucio 
samarTalwarmoebis Sesaxeb qarTuli kanonmdebloba, am TvalsazrisiT, daxvewas 
saWiroebs, raTa gamoiricxos msgavsi SemTxvevebi samomavlod. 

36 ix. 2018 wlis 3 ivlisis gadawyvetileba – ssip `saqarTvelos evangelur-baptisturi 
eklesia~, ssip `saqarTvelos evangelur-luTeruli eklesia~, ssip `sruliad 
saqarTvelos muslimTa umaRlesi sasuliero sammarTvelo~, ssip `daxsnil 
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`eklesiis gansakuTrebuli rolis aRiareba, erTi SexedviT, 
istoriuli faqtis konstataciasTan aris dakavSirebuli. Tum-
ca misi mniSvneloba mxolod konkretuli garemoebis aRiarebiT 
ar amoiwureba. aRniSnulze miuTiTebs uSualod saxelmwifo-
sa da eklesiis urTierTobis maregulirebeli konstituciuri 
normebi. upirvelesad, swored am normebSi povebs gamoxatulebas 
eklesiis gansakuTrebuli rolis aRiareba. magaliTad, saqarT-
velos konstitucia iTvaliswinebs konstituciuri SeTanxmebis 
dadebis savaldebuloobas saxelmwifosa da samociqulo avtoke-
falur marTlmadidebel eklesias Soris, xolo saqarTvelos kon-
stituciis me-6 muxlis me-2 punqti moiTxovs saerTaSoriso xe-
lSekrulebebisa da SeTanxmebebis Sesabamisobas konstituciur 
SeTanxmebasTan, rac miuTiTebs saxelmwifosa da eklesias Soris 
arsebuli SeTanxmebis samarTlebriv mniSvnelobaze normatiuli 
aqtebis ierarqiaSi. konstituciis normebi, iseve rogorc konsti-
tuciuri SeTanxmeba, moqmedebs awmyoSi da aregulirebs sxvadasxva 
Sinaarsis samarTlebriv urTierTobebs. Sesabamisad, konstituci-
is xsenebuli debuleba garkveul samarTlebriv Sedegebs ayenebs. 
aqedan gamomdinare, sasamarTlo ver gaiziarebs mosarCele mxaris 
pozicias, rom eklesiis gansakuTrebuli rolis aRiareba mxolod 
faqtis konstataciiT amoiwureba.~

mopasuxis pozicia, sinamdvileSi, swored zemoaRniSnuli ci-
tatis arss moicavda. Semdeg sasamarTlo imeorebs citatebs dam-
kvidrebuli praqtikidan da miuTiTebs Semdegs:37 

`sakonstitucio sasamarTlo valdebulia, rogorc konstituciis 

Sesabamisi debuleba, ise sadavo norma gaaanalizos da Seafasos konsti-

tuciis ZiriTadi principebis konteqstSi, raTa es normebi, ganmartebis 

Sedegad, ar dascildnen mTlianad konstituciaSi gaTvaliswinebul Ri-

rebulebaTa wesrigs. mxolod ase miiRweva konstituciis normis sruli 

ganmarteba, rac, Tavis mxriv, xels uwyobs konkretuli sadavo normis 

konstituciurobis swor Sefasebas~ (saqarTvelos sakonstitucio sa-

qristianTa saRvTo eklesia saqarTveloSi~ da ssip `saqarTvelos saxarebis rwmenis 
eklesia~ saqarTvelos parlamentis winaaRmdeg (811-e konstituciuri sarCeli), II-18.

37 iqve, II-32. 



TinaTin erqvania 

46

samarTlos 2007 wlis 26 dekembris N1/3/407 gadawyvetileba saqmeze – 

saqarTvelos axalgazrda iuristTa asociacia da saqarTvelos moqalaqe 

ekaterine lomTaTiZe saqarTvelos parlamentis winaaRmdeg, II-1).~

miuxedavad am citatisa, kvlav ar ganimarteba sekularizmis 

principi, mocemuli konstituciis me-9 muxlSi. ar ganimarteba, Tu 

ra urTierTmimarTebebi arsebobs, zogadad, religiur gaerTiane-

bebsa da saxelmwifos Soris da ra winapirobebs ukavSirdeba, am 

konteqstSi, marTlmadidebeli eklesiis gansakuTrebuli statu-

si. msjeloba kvlav grZeldeba `mopasuxis poziciad~ aRqmul ide-

aze, romlis Sesabamisad, reformamdeli konstituciis me-9 muxli 

Turme `moiTxovs~ marTlmadidebeli eklesiisadmi a priori `priv-

ilegrebul mopyrobas~ da rom es ewinaaRmdegeba Tanasworobis 

princips da rom sadavo normebi arakonstituciuria. 
amavdroulad, sasamarTlo aRniSnavs, rom `ar gamoricxavs 

diferencirebis marTlzomierebas zogierT iseT SemTxvevaSi, 

rodesac xelSewyobis esa Tu is RonisZieba obieqturad da racio-

nalurad iqneba dakavSirebuli eklesiis Rvawlsa da konkretul 

istoriul garemoebebTan.~38 Tumca ar akonkretebs, Tu ra SeiZle-

ba iyos `zogierTi iseTi SemTxveva~ da ratom aris gansaxilveli 

SemTxveva `sxva SemTxveva~. am TvalsazrisiT, samotivacio nawili 

gamoirCeva abstraqciebiTa da pasuxgaucemeli kiTxvebiT, Semdeg 

sakiTxebTan dakavSirebiT: ra moiazreba 2017/18 wlis reformamde-

li konstituciis me-9 muxlSi? kanonis winaSe Tanasworobis Zir-

iTadi ufleba me-9 muxlTan kombinaciaSi qmnis sekularizmis im 

models, romlis farglebSi saxelmwifo valdebulia, Tanabrad 

iyos distancirebuli yvela religiur gaerTianebasTan? aris Tu 

ara uzrunvelyofili gansakuTrebuli statusi marTlmadidebe-

li eklesiisaTvis am konteqstSi? deklaraciulia konstituciis 

me-9 muxlis Canaweri, Tu ukavSirdeba konkretul samarTlebriv 

Sedegebs? Tuki es ukanaskneli konkretul samarTlebriv Sedegebs 

warmoSobs, ras iwvevs yovelive es sxva religiuri gaerTianebebis 

38 iqve, II-35.
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statusisa da uflebamosilebebis gaTvaliswinebiT, Tanasworobis 

ZiriTadi uflebis konteqstSi? da a.S. es kiTxvebi zemoaRniSnuli 

gadawyvetilebiT pasuxgaucemeli darCa. 
saqarTvelos sakonstitucio sasamarTlom Tavi aarida am kiT-

xvebze pasuxis gacemas (Judicial Minimalism) Semdegi motivaciiT: 

`mopasuxis mier dasaxelebuli legitimuri mizani moiTxovs saqarT-

velos konstituciis me-9 muxliT gansazRvruli debulebebis analizs. 

xazgasmiT unda aRiniSnos, rom saqarTvelos sakonstitucio sasamarTlo 

ar dgas konstituciis aRniSnuli muxliT dadgenili moTxovnebis amom-

wuravi ganmartebis saWiroebis winaSe da qvemoT warmodgenili msjeloba 

miemarTeba saqarTvelos samociqulo avtokefaluri marTlmadidebeli 

eklesiis gansakuTrebuli rolis aRiarebis konstituciuri Canaweris 

ganmartebas gansaxilveli saqmis konteqstSi.~ 

samwuxarod, davis sagani Tavisi arsiT bevrad ufro komple-

qsur sakiTxebs ukavSirdeboda da namdvilad moiTxovda saqarT-

velos konstituciiT aRiarebuli sekularizmis principis gan-

martebas (identificirebas), swored amis Semdgom iqneboda Sesa-

Zlebeli srulfasovani msjeloba religiuri gaerTianebebis Ta-

nasworobis sakiTxze, konstituciiT aRiarebuli kanonis winaSe 

Tanasworobis norma-principis safuZvelze. 
sakonstitucio sasamarTlos zemoaRniSnuli gadawyvetilebis 

samotivacio nawili (samarTlebrivi argumentacia), samwuxarod, 

sakmaod fragmentuli da zogadia. pasuxgaucemeli darCa bev-

ri kiTxva, romlebic arsebiTi mniSvnelobisaa davis sagnis gada-

sawyvetad. garda amisa, sasamarTlom gauSva Sansi, ganemarta se-

kularizmis principi da mieRo am TvalsazrisiT istoriuli gad-

awyvetileba.
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3.2.2. saqarTvelos sakonstitucio sasamarTlos 2018 wlis 3 
ivlisis gadawyvetileba (811-e konstituciuri sarCeli) da 
misi samotivacio nawili

2018 wlis 3 ivlisis gadawyvetilebis – ssip `saqarTvelos evange-
lur-baptisturi eklesia~, ssip `saqarTvelos evangelur-luTer-
uli eklesia~, ssip `sruliad saqarTvelos muslimTa umaRlesi 
sasuliero sammarTvelo~, ssip `daxsnil qristianTa saRvTo ekle-
sia saqarTveloSi~ da ssip `saqarTvelos saxarebis rwmenis ekle-
sia~ saqarTvelos parlamentis winaaRmdeg (811-e konstituciuri 
sarCeli) – farglebSi davis sagani iyo `saxelmwifo qonebis Ses-
axeb~ saqarTvelos kanonis 63 muxlis pirveli punqtis sityvebis 
– `saqarTvelos samociqulo avtokefalur marTlmadidebel~ 
– konstituciuroba saqarTvelos konstituciis me-14 muxlTan 
mimarTebiT.

sakonstitucio sasamarTlo kidev erTxel39 askvnis, rom mo-
sarCeleebi da saqarTvelos marTlmadidebeli eklesia konsti-
tuciis sakonstitucio reformamdeli versiis me-14 muxlis 
miznebisaTvis, rogorc religiuri gaerTianebebi, arsebiTad Ta-
naswori pirebi arian. Semdeg gansazRvravs, rom `eklesiis gansa-
kuTrebuli rolis aRiareba, erTi SexedviT, istoriuli faqtis 
konstataciasTan aris dakavSirebuli. Tumca misi mniSvneloba 
mxolod konkretuli garemoebis aRiarebiT ar amoiwureba. […] 
konstituciis xsenebuli debuleba garkveul samarTlebriv Se-
degebs ayenebs. aqedan gamomdinare, sasamarTlo ver gaiziarebs 
mosarCele mxaris pozicias, rom eklesiis gansakuTrebuli rolis 
aRiareba mxolod faqtis konstataciiT amoiwureba~.40 

39  ix. amave sarCelTan dakavSirebiT miRebuli saoqmo Canaweri.
40 2018 wlis 3 ivlisis gadawyvetileba – ssip `saqarTvelos evangelur-baptisturi 

eklesia~, ssip `saqarTvelos evangelur-luTeruli eklesia~, ssip `sruliad 
saqarTvelos muslimTa umaRlesi sasuliero sammarTvelo~, ssip `daxsnil 
qristianTa saRvTo eklesia saqarTveloSi~ da ssip `saqarTvelos saxarebis rwmenis 
eklesia~ saqarTvelos parlamentis winaaRmdeg (811-e konstituciuri sarCeli), II-18.
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yovelive amis gaTvaliswinebiT, sakonstitucio sasamarTlo 
kvlav apelirebs damkvidrebul marTlmsajulebaze, romlis Ses-
abamisad:

`konkretuli davebis gadawyvetisas, sakonstitucio sasamarTlo 

valdebulia rogorc konstituciis Sesabamisi debuleba, ise sadavo 

norma gaaanalizos da Seafasos konstituciis ZiriTadi principebis kon-

teqstSi, raTa es normebi, ganmartebis Sedegad, ar dacildnen mTlianad 

konstituciaSi gaTvaliswinebul RirebulebaTa wesrigs. mxolod ase 

miiRweva konstituciis normis sruli ganmarteba, rac, Tavis mxriv, xels 

uwyobs konkretuli sadavo normis konstituciurobis swor Sefasebas~.

miuxedavad amisa, sasamarTlo arc ki axsenebs sekularizmis 
princips da agrZelebs msjelobas Semdegi argumentaciiT:41

`garda konstituciaSi pirdapir miTiTebuli debulebebisa, saqa-

rTvelos konstituciis me-9 muxlis pirvel punqtSi arsebul Canawers 

saqarTvelos istoriaSi eklesiis gansakuTrebuli rolis aRiarebasTan 

dakavSirebiT avtonomiuri mniSvneloba gaaCnia da igi uSualod konsti-

tuciaSi pirdapir miTiTebuli garemoebebiT ar amoiwureba. es Canaweri 

TavisTavad moiazrebs garkveuli diferencirebis SesaZleblobas. [...] 
amis miuxedavad, saxelmwifosa da eklesiis urTierTobis maregulirebe-

li konstituciuri normebi, maT Soris eklesiis gansakuTrebuli rolis 

aRiareba, ar gulisxmobs marTlmadidebeli eklesiis privilegirebul 

mdgomareobaSi Cayenebas, es ar warmoadgens konstituciis me-9 muxlis 

mizansa da ganzraxulobas. [...] amdenad, diferencirebis nebismieri faq-

tis mxolod saqarTvelos samociqulo avtokefaluri marTlmadidebe-

li eklesiis saxelmwifos istoriaSi gansakuTrebul rolze miTiTebiT 

gamarTleba azrs daukargavda Tanasworobis uflebas da SeuTavsebeli 

iqneboda saqarTvelos konstituciis me-7 muxlisa da me-9 muxlis me-2 

punqtis moTxovnebTan. amdenad, eklesiis rolis aRiarebisTvis, arsebu-

li diferencirebis konstituciuroba unda Sefasdes saqmeTa individu-

41 iqve, II-18-idan II-24-amde.
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aluri garemoebebidan gamomdinare. kerZod, unda dadgindes, ramdenad 

moiTxovs saqarTvelos istoriaSi eklesiis gansakuTrebuli rolis aR-

iareba marTlmadidebeli eklesiisTvis sadavo normiT dadgenili priv-

ilegiis miniWebas. [...] aqedan gamomdinare, cxadia, rom eklesiis gansa-

kuTrebuli rolis aRiareba dakavSirebulia mis istoriul RvawlTan da 

ar emsaxureba marTlmadidebeli qristianuli religiisTvis istoriul 

RvawlTan daukavSirebeli privilegirebuli samarTlebrivi mdgomare-

obis Seqmnas awmyoSi. kerZod, diferencireba da eklesiisTvis samarT-

lebrivad upiratesi mdgomareobis Seqmna ar aris konstituciis me-9 

muxlis pirveli punqtis TviTmizani. [...] sakonstitucio sasamarTlo 

miiCnevs, rom saxelmwifosa da eklesiis urTierTobis maregulirebeli 

konstituciuri normebi ar moiTxovs religiuri niSniT diferencirebas 

gansaxilvel samarTlebriv urTierTobaSi.~

sasamarTlo kvlav ar msjelobs, diferencirebis ra SemTx-
veva iqneboda Sesabamisi konstituciis me-9 muxlTan, miuxedavad 
imisa, rom miuTiTebs diferencirebis dasaSvebobas amave muxlis 
safuZvelze, sxva religiur gaerTianebebTan mimarTebiT. ixilavs 
mxolod imas, rom sadavo normiT gaTvaliswineba ar aris dasaSve-
bi diferencireba. argumentireba kvlav abstraqtulia (zogadia) 
da Riad tovebs kiTxvas, ra korelaciaSia Tanasworobis principi 
sekularizmis principTan religiuri gaerTianebebis magaliTze, 
saqarTvelos konstituciis Sesabamisad. sasamarTlo sekulariz-
mis princips saerTod ar axsenebs. 

ganxiluli orive (671-e da 811-e sarCelebis safuZvelze miRe-
buli gadawyvetilebebi) gadawyvetilebis SemTxvevaSi, faqto-
brivad, araarsebiTia sasamarTlos gadawyvetilebebis Sedegi 
(konstituciuria Tu ara sadavo normebi). umniSvnelovanesia sa-
marTlebrivi argumentacia samotivacio nawilSi, romelic moi-
cavs konstituciis ganmartebebs. Sesabamisad, swored am konte-
qstis gaTvaliswinebiT, samwuxaroa, rom sasamarTlo kvlav Tavs 
ikavebs sekularizmis principis identificirebisagan da fragmen-
tuli dasabuTebebiT Semoifargleba. 
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3.2.3. saqarTvelos sakonstitucio sasamarTlos 2018 wlis 27 
ivlisis gadawyvetileba (1216-e konstituciuri sarCeli) da 
misi samotivacio nawili 

2018 wlis 27 ivlisis gadawyvetilebis – saqarTvelos moqalaqeebi: 

marine mizandari, giorgi CitiZe da ana jiquriZe (1216-e konsti-

tuciuri sarCeli) – farglebSi davis sagani iyo: a) saqarTvelos 

moqalaqe marine mizandaris sasarCelo moTxovnis nawilSi – `kul-

turuli memkvidreobis Sesaxeb~ saqarTvelos kanonis 30-e muxlis 

me-8 punqtis konstituciuroba saqarTvelos konstituciis me-14 

muxlsa da 34-e muxlis me-2 punqtTan mimarTebiT; b) saqarTvelos 

moqalaqeebis: giorgi CitiZisa da ana jiquriZis sasarCelo moTx-

ovnis nawilSi – `kulturuli memkvidreobis Sesaxeb~ saqarTvelos 

kanonis 30-e muxlis me-8 punqtis konstituciuroba saqarTvelos 

konstituciis 34-e muxlis me-2 punqtTan mimarTebiT.
`kulturuli memkvidreobis Sesaxeb~ saqarTvelos kanonis 30-e 

muxlis me-8 punqti gamoricxavs amave kanonis 30-e da 32-e muxlebis 

gavrcelebas `saqarTvelos saxelmwifosa da saqarTvelos avtoke-

falur marTlmadidebel eklesias Soris~ konstituciuri SeTanx-

mebis me-7 muxlis pirveli punqtiT gansazRvrul da sxva religi-

uri konfesiebis sakuTrebaSi (sargeblobaSi) arsebul obieqtebze. 
am kanonis 30-e muxli iTvaliswinebs jarimis saxiT pasuxismgeblo-

bis dakisrebas Zeglis mesakuTris (kanonieri mosargeblis) mimarT 

im SemTxvevaSi, Tu mesakuTre (kanonieri mosargeble) arRvevs saqa-

rTvelos kulturisa da ZeglTa dacvis saministrosTan gafor-

mebuli Zeglis movla-patronobis xelSekrulebis an saministros 

mier gacemuli Sesabamisi nebarTvis pirobebs, an am kanoniT gaT-

valiswinebuli nebarTvis gareSe atarebs Zeglze raime samuSaoebs. 
aseve, saministro uflebamosilia, Sesabamisi winapirobebis arse-

bobis SemTxvevaSi, uSualod an mesame pirTa meSveobiT Caataros 

Zeglze gadaudebeli sareabilitacio samuSaoebi. amave kanonis 

32-e muxlis safuZvelze akrZalulia saxelmwifo sakuTrebaSi ar-
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sebuli sxvadasxva saxis kulturuli faseulobis gasxviseba, xolo 

garkveuli saxis kulturul faseulobaTa flobisa da sargeblo-

bis uflebiT gadacema xorcieldeba saministrosTan SeTanxmebiT, 

mis mier winaswar gansazRvruli maTi movla-patronobis pirobiT.
saqarTvelos konstituciis 2017/18 wlis reformamdeli ver-

siis 34-e muxlis me-2 punqtis Tanaxmad, `saqarTvelos yoveli mo-

qalaqe valdebulia, zrunavdes kulturuli memkvidreobis dac-

va-SenarCunebaze. kulturul memkvidreobas saxelmwifo icavs 

kano niT~. kanoni, romelic am valdebulebas uzrunvelyofs, miRe-

bulia 2007 wlis 8 maiss. es aris saqarTvelos kanoni `kulturuli 

memkvidreobis Sesaxeb~. 
saqarTvelos sakonstitucio sasamarTlom 2018 wlis 27 ivlisis 

gadawyvetilebiT, Zaladakargulad cno `kulturuli memkvidre-

obis Sesaxeb~ saqarTvelos kanonis 30-e muxlis is nawili, romel-

ic gamoricxavs administraciul pasuxismgeblobas `saqarTvelos 

saxelmwifosa da saqarTvelos avtokefalur marTlmadidebel 

eklesias Soris konstituciuri SeTanxmebis~ me-7 muxlis pirveli 

punqtiT gansazRvrul da sxva religiuri konfesiebis sakuTrebaSi 

(sargeblobaSi) arsebul kulturuli memkvidreobis Zeglebze. 
gansaxilvel saqmeze mowmed mowveul iqna saqarTvelos sa-

patriarqos xuroTmoZRvrebis xelovnebisa da restavraciis 

samecniero sabWos xelmZRvaneli – mitropoliti daviTi (irakli 

maxaraZe). mowmis gancxadebiT, kulturuli memkvidreoba aris say-

ovelTao Rirebuleba da misi dacva evaleba yvelas. saqarTvelos 

sapatriarqos calsaxa poziciaa, rom kanonis winaSe yvela Tanas-

woria, Sesabamisad, aucilebelia, saxelmwifom kontroli daawe-

sos kulturuli memkvidreobis Zeglebis SenarCunebaze, miuxeda-

vad imisa, vis sakuTrebaSi iqneba is. saqarTvelos sakonstitucio 

sasamarTlom gaiziara saqarTvelos sapatriarqos warmomadgen-

lis pozicia da xazi gausva davis sagnad qceuli kanonis zogierT 

xarvezs, romlebic problemuria Tavad religiuri gaerTianebebi-

saTvis kulturuli memkvidreobis dacvis konteqstSi.
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miuxedavad imisa, rom am gadawyvetilebis farglebSic davis 

sagani kulturuli memkvidreobis dacvis valdebulebas da kano-

nis winaSe Tanasworobis princips ukavSirdeba, sasamarTlo kvlav 

aridebs Tavs msjelobas sekularizmis principze da am konteqstSi, 

religiuri daniSnulebis kulturuli memkvidreobis ZeglebTan 

dakavSirebiT, gansxvavebuli samarTlebrivi sivrcis arsebobaze 

an arsebobis aucileblobaze. sxvadasxva qveynis kanonmdeblo-

biT gaTvaliswinebulia gansakuTrebuli dacvis reJimi iseT Ze-

glebTan mimarTebiT, romlebic aseve gamoiyeneba RvTismsaxure-

baSi. aseT SemTxvevaSi samarTliani balansi unda iqnes daculi Ze-

glTa dacvis saxelmwifo interessa da religiuri organizaciebis 

mier maTi sargeblobis kerZo interess Soris. 

daskvna

religiuri gaerTianebebis statusis kanonis Tanasworobis Zir-

iTadi uflebis farglebSi ganxilva, saqarTvelos konstituciiT 

aRiarebuli sekularizmis principisa da am principis normatiuli 

Semadgenlobis identificirebis gareSe, azianebs rogorc sakon-

stitucio sasamarTlos marTlmsajulebis xarisxs, ise konsti-

tuciiT aRiarebuli Rirebulebebis erTianobis ideas. sasurve-

lia, sakonstitucio sasamarTlo aRmoCndes bevrad ufro gabedu-

li da Tamami msgavs sakiTxebze msjelobisas. 
damoukideblobis aRdgenidan dRemde qarTuli samarTle-

brivi sivrce ganaxlebisa da ganviTarebis etapzea. xSiria SemTx-

veva, rodesac kanonmdebloba arasrulyofilad aregulirebs 

an sruliad ar moicavs SemTxvevebs, romelTa mowesrigebis val-

debulebas mas konstitucia, rogorc uzenaesi kanoni, akisrebs. 
mag., `kulturuli memkvidreobis Sesaxeb~ saqarTvelos kanoni ar 

moicavs normebs, romelic Seqmnida individualur samarTlebriv 

CarCos religiuri daniSnulebis sakuTrebis/sargeblobis obi-
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eqtebis (res sacra) movla-patronobis sakiTxTan dakavSirebiT. am 

tipis regulaciebs icnobs Tanamedrove kanonmdebloba araerT 

qveyanaSi. 
miuxedavad yovelive zemoaRniSnulisa, sasurvelia, saqarTve-

los sakonstitucio sasamarTlos gadawyvetilebebi iqces mniS-

vnelovan impulsad qarTveli kanonmdeblisaTvis, raTa Seivsos 

is danaklisebi da aRmoifxvras xarvezebi, romlebic ukavSirdeba 

religiuri gaerTianebebis samarTlebriv statuss da, zogadad, 

saxelmwifosa da religiis urTierTmimarTebis ganmsazRvrel 

samarTlebriv konteqsts saqarTveloSi. es ki, Tavis mxriv, Seqm-

nas, daxvewas da ganviTarebas saWiroebs, cxadia, swored im prin-

cipebisa da Rirebulebebis gaTvaliswinebiT, rasac efuZneba saqa-

rTvelos konstitucia da rasac moicavda qarTuli samarTle-

brivi azrovneba da kultura yovelTvis. am normatiuli sinamd-

vilis Seqmna-ganviTarebisaTvis saqarTveloSi arsebul religiur 

gaerTianebebTan, maT Soris, saqarTvelos marTlmadidebel ekle-

siasTan urTierToba poziciebis gaziareba-urTierTSejerebisaT-

vis umniSvnelovanesia. 
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qorwinebisa da ojaxis cnebaTa 
konstituciuri regulirebis farglebi

Tea kaveliZe

1. Sesavali

saqarTvelos konstituciis bolo gadasinjvisas metad aqtualu-
ri iyo ojaxisa da qorwinebis cnebaTa konstituciuri regulire-
ba. dResdReobiT saqarTveloSi arsebobs azrTa sxvaoba erTi da 
imave sqesis mqone pirTa qorwinebis institutis SemoRebasTan da-
kavSirebiT. erTnairsqesianTa qorwinebis momxreTa nawili, ZiriT-
adad, eyrdnoba saqarTvelos konstituciis me-11 muxlis fuZemde-
blur princips Tanasworobis Sesaxeb. 

erTnairsqesianTa qorwinebis dasaSvebobis mTavari argumen-
ti, rogorc samarTlebrivad, ise sazogadoebrivi azris mixedviT, 
gulisxmobs kanonmdeblobiT gansazRvruli samarTlebrivi sike-
TeebiT sargeblobis uflebas, romliTac, Cveulebriv, registrire-
bul qorwinebaSi myof pirebs SeuZliaT sargebloba. saqarTvelos 
konstituciis Zvel redaqciaSi arsebuli Canaweridan gamomdinare, 
qorwinebisa da ojaxis Sesaxeb azrTa sxvaobis arseboba xazs usvam-
da am Temis aqtualobas, kerZod, sakiTxi exeboda saqarTvelos kon-
stituciis Zveli redaqciis 36-e muxls. rogorc cnobilia, `saxel-
mwifo sakonstitucio komisiis Seqmnisa da saxelmwifo sakonsti-
tucio komisiis debulebis damtkicebis Sesaxeb~ saqarTvelos par-
lamentis 2016 wlis 15 dekembris N65-I-is dadgenilebis Sesabamisad 
Seqmnili sakonstitucio komisiis mier konstituciis gadasinjvis 



Tea kaveliZe

56

procesSi araerTxel gamoiTqva mosazreba, rom aRniSnuli sakiTxi 
unda xvdebodes konstituciuri regulirebis farglebSi, magram 
gansxvavebuli redaqciiT. kerZod, unda Secvliliyo 2017 wlis sa-
konstitucio reformamde (SemdgomSi – saqarTvelos konstituci-
is Zveli redaqcia) saqarTvelos konstituciis1 36-e muxlSi arse-
buli Canaweri, romlis mixedviT, qorwineba emyareba meuRleTa 
uflebriv Tanasworobasa da nebayoflobiTobas da qorwinebad miC-
neuli yofiliyo qalisa da mamakacis kavSiri ojaxis Seqmnis mizniT. 
Sesabamisad, saqarTvelos konstituciis moqmedi redaqciis 30-e 
muxlis pirveli punqtis mixedviT, qorwinebad ganisazRvra kidec 
qalisa da mamakacis kavSiri ojaxis Seqmnis mizniT.

aRsaniSnavia, rom saqarTvelos konstituciis arc Zveli da 
arc moqmedi redaqciebi ar iTvaliswinebs qorwinebisa da ojax-
is cnebaTa gansazRvras. qorwinebis cneba gansazRvrulia mxolod 
saqarTvelos samoqalaqo kodeqsSi; rac Seexeba ojaxis cnebas, mis 
ganmartebas ar Seicavs qarTuli kanonmdebloba. saqarTvelos kon-
stituciis Zveli redaqciis 36-e muxli uzrunvelyofda ojaxuri 
cxovrebis Tavisuflebas da gansazRvravda qorwinebis nebas, ro-
melic unda emyarebodes meuRleTa uflebriv Tanasworobas, samo-
qalaqo kodeqsis2 1106-e muxlis mixedviT ki, dakonkretebulia, rom 
qorwineba aucileblad qalisa da mamakacis kavSiria da ar SeiZleba 
iyos erTnairsqesian pirTa kavSiri.

am naSromSi ganxiluli iqneba rogorc qarTuli kanonmdeblo-
ba, ise sxvadasxva qveynis kanonmdeblobaSi arsebuli regulaciebi 
qorwinebisa da ojaxis Sesaxeb. kvlevis farglebSi aseve moyvanili 
iqneba rogorc qarTuli sasamarTlos gadawyvetilebebi, ise adami-
anis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciisa (Sem-
dgomSi – konvencia)3 da adamianis uflebaTa evropuli sasamarT-
los gadawyvetilebaTa urTierTmimarTeba qorwinebisa da ojaxis 
cnebebTan dakavSirebiT konstituciuri regulirebis WrilSi.

1 saqarTvelos konstitucia, 24/08/1995, konsolidirebuli versia 2017 wlis 13 
oqtombris mdgomareobiT. 

2 saqarTvelos samoqalaqo kodeqsi, 26/06/1997.
3 1950 Rome, Convention for the Protection of Human Rights and Fundamental Freedoms.
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naSromSi wamoWrili problema metad saintereso, aqtualuri 

da mniSvnelovania dRevandeli sazogadoebisaTvis, miT ufro, rom 

saqarTvelos konstituciis axal da ukve moqmed redaqciaSi qor-

winebis Sesaxeb muxli gansxvavebulad aris Camoyalibebuli. ker-

Zod, konstituciis mixedviT, qorwineba, rogorc qalisa da mamak-

acis kavSiri ojaxis Seqmnis mizniT, emyareba meuRleTa uflebriv 

Tanasworobasa da nebayoflobiTobas. Sesabamisad, naSromSi aseve 

ganxiluli iqneba, ramdenad Seesabameba qorwinebis muxlis amg-

vari definicia Tanasworobis princips, umciresobaTa uflebebsa 

da Tavisuflebebs da ramdenad eqceva msgavsi ganmarteba konsti-

tuciuri regulirebis farglebSi.

2. qorwinebisa da ojaxis cnebebi qarTul kanonmdeblobaSi

2.1 qorwinebisa da ojaxis cnebebi 1921 wlis konstituciis   
mixedviT

odiTganve qorwinebisa da saojaxo samarTlis wesebi qarTu-

li saeklesio samarTlis ganuyofeli nawili iyo. istoriulad-

ac saqorwino-saojaxo urTierTobebi qristianul saxelmwifoSi 

saeklesio kanonebiT regulirdeboda da ase iyo saqarTveloSic.4 

Zvel romaul samarTalSi qorwineba ganixileboda rogorc qal-

sa da mamakacs Soris dadebuli xelSekruleba da, amgvarad, qor-

wineba mkacrad gansazRvrul samoqalaqo urTierTobad iTvlebo-

da, rasac garegnulad naklebi kavSiri hqonda adamianur urTier-

TobebTan.5 saqarTveloSi arsebobda saqarTvelos sakaTalikoso 

sabWos davalebiT dekanoz korneli kekeliZis mier SemuSavebuli 

4 b. qanTaria, saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 
moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, Tb., 2013, 439.

5 v. metreveli, romis samarTali (safuZvlebi), Tb., 2000, 90.
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erTiani debuleba `saeklesio qorwineba-ganqorwinebisa~,6 rome-
lic 1920 wels or nawilad gaiyo. erT nawils ewoda `qorwinebis~, 
xolo meore nawils `ganqorwinebis~ Sesaxeb debuleba.7 `qorwineb-
is~ debuleba gansazRvravda qorwinebis safuZvlebs da es iyo mxa-
reTa, kerZod, qal-vaJis a) sruli Tanxmoba da b) nebayoflobiToba, 
rac unda dadasturebuliyo TanxmobiT.8 me-20 saukunis 20-ian wleb-
Si saxelmwifo aqtiurad Caeria qorwinebis wesebis dadgenis saqme-
Si, eklesias CamoerTva qorwinebis aqtebis metrikebSi Caweris (reg-
istraciis) ufleba, xolo saqarTvelos damfuZnebelma krebam 1920 
wlis 3 dekembris `moqalaqeobrivi mdgomareobis aqtebis regis-
traciis~ Sesaxeb kanoniT dabadebis, qorwinebisa da gardacvalebis 
metrikis wignebis warmoeba daavala adgilobrivi TviTmmarTvelo-
bis organoebs.9

konstituciuri regulirebis farglebSi ojaxisa da qorwinebis 
cneba pirvelad saqarTvelos demokratiuli respublikis 1921 wlis 
konstituciaSi aisaxa. kerZod, saqarTvelos pirveli konstituciis 
39-e muxlis mixedviT, `orive sqesis moqalaqe Tanasworia, rogorc 
politikur, ise samoqalaqo, ekonomiur da saojaxo uflebebiT~.10 
konstituciis me-40 muxlis mixedviT ki, qorwineba emyareboda uf-
lebriv Tanasworobasa da nebayoflobiTobas, qorwinebis forma da 
wesebi ki ganisazRvreboda kanoniT. amave muxlSi miTiTebulia, rom 
qorwinebaSi da qorwinebis gareSe dabadebuli bavSvebi uflebebiTa 

6 Jurnali ̀ axali sityva~, 1918, 31 agvisto, 12, gv. 2-3; gazeTi ̀ saqarTvelos respublika~, 
1918, 22 agvisto; ix. b. qanTaria, saqarTvelos konstituciis komentari, Tavi meore, 
saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, Tb., 
2013, 439.

7 saqarTvelos eklesiis marTva-gamgeobis debuleba, 1920; ix. b. qanTaria, saqarTvelos 
konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba, adamianis ZiriTadi 
uflebani da Tavisuflebani, Tb., 2013, 439.

8 b. qanTaria, saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 
moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, Tb., 2013, 439.

9 ix. kanoni saqarTvelos demokratiuli respublikis samarTlebrivi aqtebis krebulSi 
(1918–1921), 1990, 443–450; ix. b. qanTaria, saqarTvelos konstituciis komentari, Tavi 
meore, saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, 
Tb., 2013, 441.

10 g. papuaSvili, saqarTvelos demokratiuli respublikis 1921 wlis konstitucia, 
baTumi, II gamocema, 2013.
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da movaleobebiT Tanasworni arian. Sesabamisad, saqarTvelos pir-
vel konstituciaSi dasaqorwinebel pirTa wre sqesis niSniT ar yo-
fila dakonkretebuli, kerZod, arc rogorc meuRleTa da arc ro-
gorc qalisa da mamakacis kavSiri. aseve aRsaniSnavia, rom 1921 wlis 
konstituciaSi garantirebuli iyo umniSvnelovanesi da fundamen-
turi Rirebulebebi, rac gamoixateboda CanawerSi `uflebrivi Ta-
nasworoba da nebayoflobiToba~, rasac emyareboda qorwineba.

2.2 qorwinebis cneba saqarTvelos 1995 wlis konstituciis  
mixedviT

1921 wlis konstituciuri debuleba, romelic Seexeboda qor-
winebis uflebriv Tanasworobasa da nebayoflobiTobas, Semdgom 
safuZveli gaxda saqarTvelos 1995 wlis konstituciisa, romelic 
absoluturad imeorebs pirveli konstituciis aRniSnul funda-
mentur princips mxolod im gansxvavebiT, rom qorwinebis Sesaxeb 
muxlSi Camatebulia sityva `meuRleebi~.11

rogorc aRiniSna, saqarTvelos konstituciis Zveli redaqci-
is 36-e muxlis mixedviT, qorwineba emyareboda meuRleTa ufle-
briv Tanasworobasa da nebayoflobiTobas, xolo saxelmwifo xels 
uwyobda ojaxis keTildReobas.12 muxlis definiciidan gamomdinare, 
ar ganisazRvreboda qorwinebaSi monawile pirebis sqesi, vinaidan 
naxsenebi iyo sityva `meuRleebi~, romelSic moiazreba aseve erT-
nairsqesianTa qorwinebis SesaZleblobac. qorwinebis cneba, gansx-
vavebiT saqarTvelos konstituciisagan, gansazRvrulia saqa-
rTvelos samoqalaqo kodeqsSi, kerZod, 1106-e muxlis mixedviT, 
qorwineba gulisxmobs ojaxis Seqmnis mizniT qalisa da mamakacis 
nebayoflobiT kavSirs, romelic registrirebulia saqarTvelos 
iusticiis saministros mmarTvelobis sferoSi moqmedi sajaro 
samarTlis iuridiuli piris – saxelmwifo servisebis ganviTare-

11 b. qanTaria, saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 
moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, Tb., 2013, 441.

12 saqarTvelos konstitucia, 24/08/1995.
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bis saagentos teritoriul samsaxurSi.13 aRniSnuli ganmartebis 
mixedviT, qorwineba qalisa da mamakacis kavSirs gulisxmobs, rom-
lis mizanic ojaxis Seqmnaa, magram Tavad ojaxis cneba ras gulisx-
mobs, ar aris ganmartebuli. Sesabamisad, saqarTvelos samoqalaqo 
kodeqsis mixedviT, gamoiricxeba erTnairsqesian pirTa qorwinebis 
SesaZlebloba, rac saqarTvelos konstituciis Zveli redaqciis 
36-e muxlis mixedviT, SeiZleba iTqvas, rom daSvebuli iyo. aseve 
mniSvnelovania imis aRniSvnac, Tu ra safuZvliT xdeboda ierarqi-
ulad saqarTvelos samoqalaqo kodeqsze maRla mdgomi14 saqarT-
velos konstituciis Zvel redaqciaSi arsebuli Canaweris arsebo-
bisas erTnairsqesian pirTa qorwinebis akrZalva, vinaidan sityva 
`meuRleebSi~ aseve moiazreba erTnairsqesian pirTa qorwinebis 
SesaZleblobac. miuxedavad imisa, rom saqarTvelos konstituciis 
Zvel redaqciaSi arsebuli Canaweri Teoriulad uSvebda erTnair-
sqesianTa qorwinebis SesaZleblobas, ar arseboboda samarTle-
brivi aqti, romelic am sakiTxs daaregulirebda.

saqarTvelos konstituciis Zvel redaqciaSi qorwinebis defi-
niciaSi sityva `meuRleebis~ arseboba, garkveulwilad, gamomdin-
areobda aseve konstituciis Zveli redaqciis me-14 muxlidan, rom-
lis mixedviTac yvela adamiani dabadebiT Tavisufalia da kanonis 
winaSe Tanasworia, ganurCevlad rasisa, kanis ferisa, enisa, sqesisa, 
religiisa, politikuri da sxva Sexedulebebisa, erovnuli, eTniku-
ri da socialuri kuTvnilebisa, warmoSobisa, qonebrivi da wode-
brivi mdgomareobisa, sacxovrebeli adgilisa. 

erTnairsqesianTa qorwinebis sakiTxze msjelobisas umniS-
vnelovanesia Tanasworobis principis sworad gaazreba, vinaidan 
Tanasworobis principi Tavisufali demokratiuli wyobilebis 
aucilebeli elementia. misi ZiriTadi arsi `kanonis winaSe Tanas-
worobaa~, rac, upirvelesad, niSnavs `Tanabar uflebas yvelasT-
vis~, kanonis normaTa gamoyenebisas saxelmwifom unda gaiTvalis-
winos kanonis winaSe yvelas Tanaswori samarTlebrivi mdgomareoba, 
garda amisa, sakanonmdeblo xelisuflebac valdebulia, kanonebis 

13 saqarTvelos samoqalaqo kodeqsi, 26/06/1997.
14 `normatiuli aqtebis Sesaxeb~ saqarTvelos kanoni, 22/10/2009.
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Seqmnisas ixelmZRvanelos am principiT.15 bunebrivia, rom Tanas-
worobis principi imisaTvis, rom adamianis sxva ZiriTad ufle-
bebTan da TavisuflebebTan ar movides winaaRmdegobaSi, totalur 
gaTanabrebas ar gulisxmobs. Sesabamisad, saxelmwifos ekrZale-
ba, mniSvnelovnad Tanaswors TviTneburad uTanasworod da mniS-
vnelovnad uTanasworos TviTneburad Tanasworad moepyras.16

erTi mxriv, saqarTvelos konstituciis Zveli redaqci-
is CanaweriT ar irRveoda sqesis niSniT Tanasworobis principi, 
vinaidan muxlSi meuRleebze miTiTeba uSvebda erTnairsqesian pir-
Ta qorwinebis SesaZleblobas. Tumca, meore mxriv, saqarTvelos 
samoqalaqo kodeqsis 1106-e muxlis mixedviT, qorwineba ganimarte-
boda, rogorc samarTlebrivi kavSiris mxolod qalsa da mamakacs 
Soris arsebobis SesaZlebloba. Sesabamisad, SeiZleba imis mtkice-
ba, rom kanonmdebloba aRniSnuli kuTxiT daxvewas saWiroebda.

2.3  ojaxis cneba saqarTvelos 1995 wlis konstituciis Zveli 
redaqciis mixedviT

saqarTvelos konstituciis Zveli redaqciis 36-e muxlis me-2 pun-
qtis mixedviT, saxelmwifo xels uwyobs ojaxis keTildReobas, 
Tumca, rogorc aRiniSna, qarTul kanonmdeblobaSi, ojaxis cnebis 
ganmarteba ar arsebobs. Sesabamisad, Cndeba logikuri kiTxva, Tu 
ramdenad Seiqmneba ojaxi erTnairsqesian pirTa qorwinebis Sede-
gad, vinaidan arsebobs mosazreba, rom erTnairsqesian pirTa qor-
wineba, Tanasworobis principze dayrdnobiT, mxolod samoqalaqo 
uflebebisa da Tavisuflebebis realizebas ukavSirdeba da misi mi-
zani ojaxis Seqmna ar aris.

saqarTvelos konstituciis Zvel redaqciaSi arsebuli Canaw-
eris mixedviT, qorwineba damyarebulia meuRleTa uflebriv Tanas-
worobasa da nebayoflobiTobaze. aRniSnuli pirobebi ki erTnair-
sqesian pirTa qorwinebisaTvis damabrkolebeli garemoeba ar aris. 

15 k. kublaSvili, ZiriTadi uflebebi, iuridiuli saxelmZRvanelo, mesame gamocema, 
Tb., 2014, 322.

16 iqve, 323.
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pirovnebis Tavisufali ganviTarebis uflebidan gamomdinare, saqa-
rTvelos konstituciis Zvel redaqciaSi qorwinebis Sesaxeb mux-
lTan dakavSirebiT SeiZleba imis mtkiceba, rom samarTlebrivad 
gamarTuli iyo, vinaidan yvelas hqonda pirovnebis Tavisufali 
ganviTarebis ufleba, romlis farglebSic moiazreboda sakuTari 
pirovnebis SegrZnebis ufleba, ufleba imisa, rom adamianma damou-
kideblad SeigrZnos da gansazRvros sakuTari pirovneba.17

sakonstitucio sasamarTlo saqmeze – moqalaqe salome wereTe­
li-stivensi saqarTvelos parlamentis winaaRmdeg – 36-e muxlTan 
dakavSirebiT miuTiTebs, rom demokratiuli sazogadoeba Tavis-
ufali individebisagan Sedgeba. am sazogadoebaSi konstituciur-
samarTlebrivi wesrigis upirvelesi amocanaa pirovnebis Tavisu-
flebis, misi Tavisufali ganviTarebis uzrunvelyofa. Tavisufa-
li individis sazogadoeba aris demokratiuli da samarTlebrivi 
saxelmwifos xerxemali. swored am mizans emsaxureba saqarTvelos 
konstituciis 36-e muxlis pirveli punqti, romlis Sesabamisad, 
`qorwineba emyareba meuRleTa uflebriv Tanasworobasa da nebay-
oflobiTobas~. qorwineba da ojaxi adamianis piradi cxovrebis 
ganuyofeli nawilia. am sferoSi individis Tavisuflebis xarisxi 
gansakuTrebiT maRalia. swored pirovnuli Tavisuflebisa da Ta-
visufali ganviTarebis uflebis gamoxatuleba da nawilia qor-
winebis Tavisufleba. eWvgareSea, rom saqarTvelos konstituciis 
36-e muxlis pirveli punqti, garda instituciuri garantiisa, Zir-
iTadi uflebis damdgeni normacaa. 36-e muxlis pirveli punqti uz-
runvelyofs yvelasaTvis, maT Soris ucxo qveynis moqalaqisaTvis 
Tavisuflebas, daqorwindes mis mier arCeul partniorze.18

sakonstitucio sasamarTlos gadawyvetilebaSi qorwinebasTan 
dakavSirebul msjelobaSi arsad ar aris dakonkretebuli sqesi 
da naxsenebi qalisa da mamakacis kavSiri, miuxedavad imisa, rom ga-
saCivrebuli norma sxva Tematikis Semcvelia. rogorc iuridiul 
literaturaSi aRiniSneba: `ojaxuri cxovrebis identificirebis 

17 k. kublaSvili, ZiriTadi uflebebi, iuridiuli saxelmZRvanelo, mesame gamocema, 
Tb., 2014, 105.

18 moqalaqe salome wereTeli-stivensi saqarTvelos parlamentis winaaRmdeg, saqar-
Tvelos sakonstitucio sasamarTlos 2008 wlis 23 ivnisis N2/2/425 gadaw yvetileba.
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mizniT, pirvel rigSi, unda ganisazRvros, Tu ra aris `ojaxi~. zo-
gadad, adamianis uflebaTa evropuli komisiisa da sasamarTlos 
azriT, ojaxi moicavs qmars, colsa da Svils, romelic mSoblebze 
aris damokidebuli, qorwinebis gareSe dabadebuli da naSvilebi 
bavSvis CaTvliT.19 evropulma sasamarTlom aRniSna, rom mSoblebi-
sa da maTi Svilebis mier ojaxuri cxovrebiT erToblivi sargeblo-
ba aris ojaxuri cxovrebis ZiriTadi elementi.20 saqmeSi – buganemi 
safrangeTis winaaRmdeg (Boughanemi v. France) – evropulma sasamarT-
lom ganmarta, rom ojaxuri cxovrebis koncefcia, romelzec da-
fuZnebulia konvenciis me-8 muxli, gulisxmobs mSobelsa da Svils 
Soris kavSiris arsebobas, miuxedavad imisa, qorwineba aris Tu ara 
registrirebuli da mSoblebi Tanacxovroben Tu ara.21

Sesabamisad, konstituciis Zveli redaqciis mixedviT, gar-
kveulwilad, problemuri iyo konstituciaSi arsebuli Canaweri 
ojaxis cnebasTan mimarTebiT, romelic ar aris ganmartebuli, maT 
Soris arc saqarTvelos samoqalaqo kodeqsiT. konstituciis ar-
sebuli redaqciis mixedviT, qorwineba ganixileba rogorc ojaxis 
Seqmnis mizniT kavSiri, Tumca SeiZleba, rom qorwinebas sulac ar 
hqondes mxolod ojaxis Seqmnis mizani. es is SemTxvevebia, rodesac 
meuRleebi garkveuli periodis ganmavlobaSi cxovroben erTad da 
qmnian saerTo meurneobas da maTi kavSiri ar aris ganmtkicebuli 
qorwinebiT, rogorc samoqalaqo aqtiT.22 aseve SeiZleba, bavSvs 
hyavdes mxolod erTi mSobeli an saerTod mSoblebis gareSe izr-
debodes. Sesabamisad, sainteresoa, moeqceva Tu ara sakanonmdeblo 
doneze aRniSnuli SemTxvevebi ojaxis cnebis qveS. 

19 a. Toria, qmeduunarod aRiarebul pirTa uflebebis dacva maTi Svilebis gaS-
vilebisas, adamianis uflebaTa dacva: miRwevebi da gamowvevebi, statiaTa krebuli 
(red. k. korkelia), 012, 95, http://lawlibrary.info/ge/books/giz2012-ge-Schutz-der-Menschenrecht-
Herausforderungen.pdf, [03.08.2019].

20 u. kilkeri, piradi da ojaxuri cxovrebis pativiscemis ufleba, Tb., 2005, 29. ix. a. 
Toria, qmeduunarod aRiarebul pirTa uflebebis dacva maTi Svilebis gaSvilebisas, 
adamianis uflebaTa dacva: miRwevebi da gamowvevebi, statiaTa krebuli (red. k. 
korkelia), 2012, 95, http://lawlibrary.info/ge/books/giz2012-ge-Schutz-der-Menschenrecht-Heraus-
forderungen.pdf, [03.08.2019].

21 ix. iqve, 95-96.
22 b. qanTaria, saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 

moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, Tb., 2013, 446.
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2.4  qorwinebisa da ojaxis cneba saqarTvelos konstituciis 
arsebuli redaqciis mixedviT

saqarTvelos konstituciis moqmedi redaqciis 30-e muxlis pir-
veli punqtis mixedviT, qorwineba, rogorc qalisa da mamakacis 
kavSiri ojaxis Seqmnis mizniT, emyareba meuRleTa uflebriv Ta-
nasworobasa da nebayoflobas. rac Seexeba ojaxis cnebas, saqarT-
velos konstituciis arsebuli redaqcia Seicavs Semdeg Canawers, 
kerZod, me-5 muxlis me-4 punqtis mixedviT, saxelmwifo zrunavs 
ojaxis keTildReobis dacvaze, xolo me-15 muxliT adgens piradi 
da ojaxuri cxov rebis xelSeuxeblobis uflebas, kerZod, me-2 pun-
qtis mixedviT, adamianis piradi da ojaxuri cxovreba xelSeuxebe-
lia. am uflebis SezRudva dasaSvebia mxolod kanonis Sesabamisad, 
demokratiul sazogadoebaSi aucilebeli saxelmwifo an sazo-
gadoebrivi usafrTxoebis uzrunvelyofis an sxvaTa uflebebis 
dacvis mizniT.

mniSvnelovania aRiniSnos, rom am redaqciaSi qorwinebis in-
stitutis xsenebisas miTiTeba keTdeba ojaxis Seqmnis mizanze, ma-
gram Tavad ojaxis cneba ras gulisxmobs, araa ganmartebuli. qor-
winebis instituti ki dakavSirebulia da mibmulia ojaxis Seqmnis 
mizanze. Sesabamisad, SeiZleba imis mtkiceba, rom aRniSnuli Canaw-
eri sakanonmdeblo doneze ar gamoricxavs erTnairsqesian pirTa 
samarTlebrivi kavSiris aRiarebis SesaZleblobas, romelic Sesa-
Zlebelia, gamoixatebodes ara qorwinebiT, aramed Tanacxovrebis 
sxva formebis aRiarebiT.

qorwinebis uflebis an nebismieri formiT erTnairsqesian pir-
Ta kavSiris samarTlebrivi araRiarebiT erTnairsqesian wyvilebs 
ekrZalebaT iseTi uflebebiT sargebloba, rogorebicaa, magaliT-
ad, saqarTvelos samoqalaqo kodeqsiT gaTvaliswinebuli kanoniT 
memkvidreobis, savaldebulo wilis, anderZis namdvilobis sadavod 
gaxdoma, meuRleTa urTierTrCenis movaleoba da sxva qonebrivi 
uflebebi;23 aseve, sisxlis samarTlis saproceso kodeqsiT gaTval-
iswinebuli dazaralebulis ufleba, moiTxovos dacvis specialuri 

23 saqarTvelos samoqalaqo kodeqsi, 26/06/1997.
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RonisZiebis gamoyeneba, Tu safrTxe eqmneba ojaxis wevris sicocx-
les, janmrTelobas an/da sakuTrebas, mowmis ufleba, ar misces 
Cveneba, romelic mis axlo naTesavs amxels danaSaulis CadenaSi, 
braldebuls ufleba, dakavebisTanave an dapatimrebis SemTxveva-
Si Tavisi ojaxis wevrs an axlo naTesavs Seatyobinos dakavebis an 
dapatimrebis faqti;24 aseve, patimrobis kodeqsiT gaTvaliswinebu-
li braldebulis/msjavrdebulis ufleba, isargeblos paemnis 
uflebiT25 da sxv. zemoaRniSnulidan gamomdinare, mniSvnelovania 
qorwinebis, rogorc samarTlebrivi institutis, ganmarteba, rome-
lic gulisxmobs Tanabari piradi da qonebrivi uflebebiT sarge-
blobas da Tanabari movaleobebis dakisrebas. 

zemoaRniSnul WrilSi sainteresoa pirovnebis Tavisufali gan-
viTarebis uflebiT daculi sferos ganxilva. saqarTvelos kon-
stituciis Zveli redaqciis me-16 muxlis mixedviT, ganmtkicebuli 
iyo pirovnebis Tavisufali ganviTarebis ufleba, romelic aseve 
ucvleli SinaarsiTaa gadmotanili konstituciis moqmedi re-
daqciis me-12 muxlSi, kerZod, yvelas aqvs sakuTari pirovnebis Tav-
isufali ganviTarebis ufleba. aRniSnuli uflebiT daculi sfero 
Tanabrad moiazrebs adamianis fizikuri, SemecnebiTi, moraluri da 
socialuri ganviTarebis sferoebs.26 es uflebebi ukavSirdeba ada-
mians, rogorc damoukidebel, Tavisufal mocemulobas, mis Sina-
gan, pirovnul, avtonomiur, individualur aspeqtebs da icavs maT 
saxelmwifosa da gareSe pirebis mxridan Carevisagan.27 es ufleba sa-
kuTar TavSi moicavs zogad pirovnul uflebas da saqmianobis say-
ovelTao Tavisuflebas, riTac uzrunvelyofs adamianis cxovre-
bisa da saqmianobis absolutur, srul dacvas.28 zogadi pirovnuli 
ufleba ki moicavs sakuTari pirovnebis SegrZnebis uflebas, rac 

24 sisxlis samarTlis saproceso kodeqsi, 57-e muxlis 1-li nawilis `z~ qvepunqti, 49-e 
muxlis 1-li nawilis `d~ qvepunqti, 38-e muxlis me-10 nawili, 09/10/2009.

25 patimrobis kodeqsi, me-17 muxlis me-2 nawili, 09/03/2010.
26 e. gociriZe, saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos 

moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani, Tb., 2013, 90.
27 iqve, 91.
28 k. kublaSvili, ZiriTadi uflebebi, iuridiuli saxelmZRvanelo, mesame gamocema, Tb, 

2014, 93.



Tea kaveliZe

66

gulisxmobs individis Tavisuflebas, Tavad, yovelgvari Care-
visagan damoukideblad, SeigrZnos sakuTari pirovneba rogorc 
fsiqologiurad, ise fizikurad. Tumca adamianebi SeiZleba iyvnen 
mxolod mdedrobiTi an mamrobiTi sqesis. mecnieruli kvlevebis 
safuZvelze dadgenilia, rom sruliad SesaZlebelia, arsebobdes 
somaturi interseqsualizmis sxvadasxva forma.29 rogorc saqarT-
velos konstituciis Zveli, ise konstituciis moqmedi redaqciiT 
Seqmnilia samarTlebrivi safuZveli yoveli individis uflebi-
sa, kanoniT dadgenil sivrceSi warmarTos Tavisi cxovreba, raSic 
aseve moiazreba ufleba individebis samarTlebrivi kavSiris aRi-
arebisa. 

rogorc zemoT aRiniSna, konstituciis moqmedi redaqciis 30-e 
muxliT gaTvaliswinebuli Canaweri, romelic amoqmedda saqarT-
velos prezidentis momdevno arCevnebSi arCeuli saqarTvelos 
prezidentis mier ficis dadebisTanave, gadaWriT ar gamoricxavs 
erTnairsqesianTa samarTlebrivi kavSiris aRiarebis SesaZleblo-
bas, rac gamoixateba erTnairsqesian wyvilTa Tanacxovrebis sxva 
formebis samarTlebrivi aRiarebiT.

3.  qorwinebisa da ojaxis cneba sxvadasxva qveynis 
kanonmdeblobis mixedviT

qorwinebisa da ojaxis cnebis regulirebis kuTxiT sainteresoa 
ucxo qveynebis konstituciebSi Sesabamisi muxlebis mimoxilva. 
qveynebis nawilSi daSvebulia ara `tradiciuli~ gagebiT qorwine-
ba, aramed erTnairsqesianTa kavSiri, romelsac uwodeben samoqa-
laqo kavSirs, registrirebul partniorobas an samoqalaqo part-
niorobas. 2017 wlis martis mdgomareobiT, cametma evropulma 
qveyanam samarTlebrivad aRiara da atarebs erTnairsqesian pirTa 
qorwinebas. esenia: belgia, gaerTianebuli samefo, dania, espaneTi, 
islandia, irlandia, luqsemburgi, niderlandi, norvegia, portu-
galia, safrangeTi, fineTi da SvedeTi. damatebiT 14 evropuli qvey-

29 iqve, 105.
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ana samarTlebrivad aRiarebs samoqalaqo partniorobis ama Tu im 
formas, kerZod: avstria, andora, germania, estoneTi, italia, kvi-
prosi, lixtenStaini, malta, saberZneTi, slovenia, ungreTi, Svei-
caria, CexeTis respublika da xorvatia30. 

 ganvixiloT, magaliTad, poloneTis konstituciis me-18 muxli, 
romlis mixedviT, qorwineba, rogorc qalisa da mamakacis kavSiri, 
ojaxi, dedoba da mSobloba imyofeba poloneTis respublikis dac-
visa da meurveobis qveS, aseve 33-e muxlis 1-li punqtis mixedviT, 
qalsa da mamakacs Tanaswori uflebebi aqvT saojaxo cxovrebaSi.31 
Sesabamisad, poloneTis konstituciaSi dakonkretebulia daqor-
winebis uflebis mqone pirebi, rogorc saqarTvelos konstituci-
is moqmed redaqciaSi. aseve qorwinebis Sesaxeb muxli lietuvis 
respublikis konstituciis regulirebis farglebSia da daqor-
winebis uflebis mqone pirebad ganisazRvreba qalisa da mamakacis 
kavSiri, romelic nebayoflobiTi kavSiria. lietuvis konstituci-
is me-3 TavSi, `sazogadoeba da saxelmwifo~, gansazRvrulia muxli 
qorwinebisa da ojaxis Sesaxeb. kerZod, konstituciis 38-e muxlis 
mixedviT, ojaxi aris sazogadoebisa da saxelmwifos safuZveli, 
saxelmwifo icavs da meurveobs ojaxs, dedobas, mamobas da bavSvo-
bas. qorwineba SeiZleba mamakacisa da qalis nebayoflobiTi Tanx-
mobiT da meuRleTa uflebebi ojaxSi Tanabaria. qorwineba regis-
trirdeba saxelmwifos mier, Tumca saxelmwifo aseve cnobs qor-
winebis saeklesio registracias.32

rac Seexeba germaniis federaciuli respublikis ZiriTad kan-
ons, konstituciis me-6 muxlSi dakonkretebuli ar aris daqor-
winebis uflebis mqone pirebi. am muxlis mixedviT, qorwineba da 
ojaxi imyofeba saxelmwifos gansakuTrebuli dacvis qveS, xolo 

30 evropuli komisia samarTlis meSveobiT demokratiis dasacavad (veneciis komisia), 
mosazreba konstituciis gadasinjvis proeqtze, CDL-AD(2017)013, N 876/2017, 16-17 
ivnisi, venecia, 2017 weli, 62. ix. SedarebiTi samarTlis masala, oliari da sxvebi 
italiis winaaRmdeg (Oliari and Others v. Italy), 2015 wlis 21 ivlisi, 53-e punqti.

31 Constitution of the republic of Poland, http://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm, 
[03.08.2019].

32 Constitution of the Republic of Lithuania, http://www3.lrs.lt/home/Konstitucija/Constitution.htm, 
[03.08.2019].
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bavSvebze zrunva da maTi aRzrda aris mSobelTa bunebrivi ufleba 
da maTi upiratesi valdebuleba. aRniSnuli valdebulebis ganxor-
cielebas ki meTvalyureobs saxelmwifo.33 rogorc muxlis defin-
iciidan irkveva, germaniis federaciuli respublikis konstituci-
is mixedviT, dakonkretebuli ar aris daqorwinebis uflebis mqone 
pirTa wre.

germaniaSi 2001 wlis 1 agvistodan daSvebulia registrirebuli 
kavSiri erTnairsqesianTa Soris. es registrirebuli kavSiri erT-
nairsqesianebisTvis bevr uflebas Seicavs, magram ara yvela ufle-
bas, rac tradiciuli gagebiT qorwinebiT aris SesaZlebeli. am 
sakiTxs germanuli kanonmdebloba awesrigebs, kerZod, registri-
rebuli cxovrebiseuli kavSiris Sesaxeb aqtis 1-li muxlis pirveli 
punqtis mixedviT, cxovrebiseuli kavSiri ZalaSi Sedis, Tu amis Ses-
axeb Tanxmobas gamoTqvams ori erTi da imave sqesis piri da maTi ka-
vSiri eqvemdebareba registrirebas, xolo meore muxlis mixedviT, 
cxovrebiseuli partniorebi iReben urTierTzrunvis valdebule-
bas sicocxlis bolomde. es aqti iTvaliswinebs iseT regulaciebs, 
rogorebicaa TanasakuTreba, Tanacxovrebis kontraqti. aseve mniS-
vnelovania is faqti, rom aRniSnuli kanoniT meuRleebs ar aqvT 
bavSvis Svilad ayvanis ufleba, garda im SemTxvevisa, rodesac erT-
erT meuRles hyavs Svili. aseT SemTxvevaSi meore meuRlesac eniWe-
ba ufleba, izrunos bavSvze.34

belgiis konstituciis 21-e muxlis mixedviT, samoqalaqo qor-
winebas win uZRvis saeklesio rituali, garda gansakuTrebul 
SemTxvevebSi kanoniT dadgenili SemTxvevebisa; aseve 22-e muxlis 
mixedviT, yvelas aqvs piradi da ojaxuri cxovrebis pativiscemis 
ufleba.35 rogorc xedavT, arc belgiis konstituciaSi ar aris da-
konkretebuli qorwinebis uflebis mqone pirebi, riTac erTnair-
sqesianTa qorwineba akrZaluli ar aris.

33 Constitution of the Federal Republic of Germany, Article 38, https://www.btg-bestellservice.de/
pdf/80201000.pdf. [03.08.2019].

34 ix. Act on Registered Life Partnerships,https://www.gesetze-im-internet.de/englisch_lpartg/englisch_
lpartg.html, [03.08.2019].

35 Constitution of the Belgian Republic, https://www.dekamer.be/kvvcr/pdf_sections/publications/
constitution/GrondwetUK.pdf, [03.08.2019].
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2003 wels belgiam miiRo kanoni erTnairsqesianTa qorwinebis 
Sesaxeb, riTac aRiara maTi samarTlebrivi mdgomareoba, maTi ka-
vSiris samarTlebrivi statusi gauTanabrda heteroseqsualTa 
wyvilebis statuss, ris safuZvelzec aseT wyvils SeuZlia, isarge-
blos iseTi uflebebiT, rogorebicaa: sakuTreba, memkvidreoba, 
ganqorwineba da a.S. gamonaklisia Svilis yolis ufleba, ris mixed-
viTac erTnairsqesianTa ojaxSi dabadebuli bavSvisTvis meore 
partniori ar miiCneva mSoblad.36

rac Seexeba italiis konstitucias, 29-e muxlis mixedviT, res-
publika cnobs ojaxis, rogorc qorwinebaze dafuZnebuli bunebi-
Ti kavSiris, uflebas; qorwineba efuZneba meuRleTa moralur 
da iuridiul Tanasworobas kanoniT dadgenil farglebSi, ojax-
is erTianobis uzrunvelyofis mizniT.37 italiis konstituciis 
mixedviTac, ar aris ganmartebuli da dakonkretebuli qorwinebis 
uflebis mqone pirTa wre, aramed naxsenebia sityva `meuRleTa~. 
metad sainteresoa am mxriv italiis magaliTis ganxilva, vinaidan 
italiaSi moxda aRiareba erTnairsqesianTa kavSirisa, Tumca ga-
moiricxeboda Svilad ayvanis SesaZlebloba. rogorc cnobilia, 
italiaSi moxda aRniSnuli kanonis gauqmeba, rasac ukavSireben 
vatikanis did gavlenas.38 aseve aRsaniSnavia, adamianis uflebaTa 
evropuli sasamarTlos erT-erTi gadawyvetileba, rac qvemoT ga-
nixileba da sadac sasamarTlo adgenda erTi da imave sqesis mqone 
wyvilebis samarTlebrivi aRiarebis tendencias, kerZod, oliari 
da sxvebi italiis winaaRmdeg (Oliari and Others v. Italy).

xorvatiis konstituciis 62-e muxlis mixedviT, qorwineba, qor-
winebasTan, qorwinebis gareSe kavSirTan da ojaxTan dakavSirebu-
li urTierTobebi ganisazRvreba kanoniT.39 Sesabamisad, xorvatiis 
konstituciis mixedviTac, daSvebulia erTnairsqesianTa qorwine-

36 Marriage, Civil Partnerships and Cohabitation in Belgium, https://www.angloinfo.com/how-to/belgium/
family/marriage-partnerships, [03.08.2019].

37 Constitution of the Italian Republic, https://www.senato.it/documenti/repository/istituzione/
costituzione_inglese.pdf, [03.08.2019].

38 https://www.huffingtonpost.com/2013/01/13/vatican-gay-adoption-_n_2466541.html, [03.08.2019].
39 Constitution of the Republic of Croatia, https://www.wipo.int/edocs/lexdocs/laws/en/hr/hr060en.pdf, 

[03.08.2019].
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ba. kanons, umetesi qveynebis msgavsad, xorvatiaSic ewodeba cxov-
rebis an registrirebuli cxovrebis partniorobis aqti, sadac 
aRia rebulia erTnairsqesianTa qorwineba da gaTvaliswinebulia 
maTi samoqalaqo uflebebi da movaleobebi, rac aqvT sawinaaRmde-
go sqesis adamianebs qorwinebis SemTxvevaSi, amasTan, erTnairsqe-
sian wyvilebs ar aqvT umetesad bavSvis Svilad ayvanis ufleba.40

4.  adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
konvenciisa da sasamarTlo praqtikis mimarTeba 
qorwinebisa da ojaxis cnebasTan

4.1 qorwinebisa da ojaxis cneba adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis konvenciis mixedviT

aRsaniSnavia evropis sabWos egidiT miRebuli adamianis uflebaTa 
evropuli konvenciis ganmarteba qorwinebis cnebasTan dakavSire-
biT. evropuli konvencia iuridiulad savaldebulo pirveli saer-
TaSoriso dokumentia kacobriobis istoriaSi, romelSic mowesri-
gda mravali ZiriTadi ufleba da Tavisufleba da romelsac xeli 
moewera 1950 wlis 4 noembers q. romSi.41 saqarTvelo konvenciis 
monawile gaxda 1999 wels.42

konvenciis me-12 muxli adgens qorwinebis uflebas, romlis 
mixedviT, qorwinebisa da ojaxis Seqmnis ufleba aqvT saqorwino 
asakis mamakacsa da qals, erovnuli kanonebis Sesabamisad, rom-
lebic awesrigeben am uflebis ganxorcielebas. 1950 wels miRebu-
li konvenciis me-12 muxli pirdapir miuTiTebs qalsa da mamakacze, 
Tumca 1984 wels miRebuli me-7 oqmis me-5 muxli ukve zogadad moix-
seniebs sityva meuRleebs, sqesis dakonkretebis gareSe, da ganamt-

40 Bill on civil partnership is an attempt to reach a democratic compromise between worldviews, https://
vlada.gov.hr/news/minister-bauk-bill-on-civil-partnership-is-an-attempt-to-reach-a-democratic-
compromise-between-worldviews/15945, [03.08.2019].

41 1950 Rome, Convention for the Protection of Human Rights and Fundamental Freedoms.
42 `adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis~ evropis konvenciis 

ratificirebis Taobaze~ saqarTvelos parlamentis 1999 wlis 12 maisis №1940-IIs 
dadgenileba.
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kicebs meuRleTa Tanasworobas. kerZod, `meuRleebi sargebloben 
kerZosamarTlebrivi xasiaTis Tanabari uflebebiTa da movaleo-
bebiT erTmaneTs Soris da SvilebTan urTierTobaSi, daqorwinebis 
dros, qorwinebis ganmavlobaSi da misi Sewyvetis SemTxvevaSi. es 
muxli xels ar uSlis saxelmwifoebs, ganaxorcielon bavSvebis in-
teresebisaTvis aucilebeli RonisZiebani.~43 

saqmeze – kostelo-robertsi gaerTianebuli samefos winaaRm­
deg (Costello-Roberts v. the United Kingdom) – evropulma sasamarTlom miu-
TiTa, rom piradi cxovreba farTo koncefciaa, romelic `ar eqve-
mdebareba amomwurav gansazRvrebas~.44 swored aRniSnuli ufleba 
irRveva saqarTvelos konstituciis moqmed redaqciaSi, romlis 
mixedviTac, qorwinebis SesaZleblobas mxolod qalsa da mamakacs 
aniWebs, riTac gamoricxavs erTnairsqesiani wyvilebisaTvis ojax-
is formatSi urTierTobas.

saqarTvelos magaliTze ki konstituciis Zveli redaqciis 36-e 
muxli uzrunvelyofda ojaxuri cxovrebis Tavisuflebas da gan-
sazRvravda qorwinebis nebas, romelic emyareboda meuRleTa uf-
lebriv Tanasworobas. 

4.2 sasamarTlo praqtika 

aRniSnul sakiTxTan dakavSirebiT mniSvnelovania saqarTvelos 
moqalaqe giorgi tatiSvilis konstituciuri sarCeli, romelic 
exeboda saqarTvelos samoqalaqo kodeqsis 1106-e muxlis sityve-
bis – `qalisa da mamakacis~ – konstituciurobas saqarTvelos kon-
stituciis 36-e muxlis pirvel punqtTan mimarTebiT da romelic 
sasamarTlos mier ar iqna miRebuli arsebiTad gansaxilvelad.45 mo-
sarCelis azriT, saqarTvelos samoqalaqo kodeqsis 1106-e muxlis 
SemadgenlobaSi arsebuli sityvebi – ̀ qalisa da mamakacis~ – awesebs 

43 1950 Rome, Convention for the Protection of Human Rights and Fundamental Freedoms, Strasbourg, 
22.XI.1984, protocol No 7, Article 5. 

44 kostelo-robertsi gaerTianebuli samefos winaaRmdeg (Costello-Roberts v. the United 
KingdomINGDOM Costello-Roberts v. the United kingdom, 1993 wlis 25 marti, 36-e punqti.

45 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 29 dekembris ganCineba 
№2/11/714, q. baTumi.
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aramarTlzomier da diskriminaciul midgomas erTi da imave sqesis 
mqone wyvilebis mier qorwinebis registraciis ganxorcielebaze 

da ewinaaRmdegeba saqarTvelos konstituciis 36-e muxlis pirvel 

punqts. konstituciur sarCelze TandarTuli masalidan irkveoda, 

rom saxelmwifo servisebis ganviTarebis saagentos mier mosarCe-

les uari eTqva ganacxadze, romliTac iTxovda qorwinebis regis-

tracias mamrobiTi sqesis pirTan. saagentos uari ki efuZneboda 

swored sadavo normas. mosarCele aRniSnavda, rom saqarTvelos 

konstituciis 36-e muxli xazs usvams mxolod meuRleTa Tanaswo-

robasa da nebayoflobiTobas. misi miTiTebiT msgavsi danawesi aris 

germaniis konstituciis me-6 muxlSi, xolo germaniis sakonsti-

tucio sasamarTlo mijnavs qorwinebas erTi da imave sqesis mqone 

pirTa Tanacxovrebis institutidan. miuxedavad amisa, mosarCeles 

miaCnia, rom kanonmdeblis mier aseTi nabijis gadadgma momaval-

Si absoluturad SeuTavsebeli iqneba qarTul realobasTan. mo-

sarCele mxaris azriT, sadavo normis ganmartebisas irRveoda im 

erTi da imave sqesis mqone wyvilebis uflebebi, romlebsac, faqto-

brivad, Seqmnili aqvT ojaxi da aqvT ojaxisTvis damaxasiaTebeli 

Tanacxovreba. mosarCele mxare miiCnevda, rom maT unda hqondeT 

sakuTari urTierTTanacxovrebis legaluri registraciis ufle-

ba Semdgomi samoqalaqosamarTlebrivi valdebulebebis aRiarebisa 

da implementaciisaTvis. konstituciur sarCelSi aRniSnulia, rom 

saqarTvelos samoqalaqo kodeqsis 1151-e muxlis Tanaxmad, meuRle-

Ta ufleba-movaleobebs warmoSobs mxolod saqarTvelos kanonmde-

blobiT dadgenili wesiT registrirebuli qorwineba. mosarCeles 

miaCnda, rom is ufleba-movaleobebi, romelTac warmoSobs qor-

wineba, unda hqondeT ara mxolod sadavo normiT gaTvaliswinebul 

wyvils, anu qalsa da mamakacs, aramed nebismieri sqesis mqone pirTa 

wyvils. Sesabamisad, mosarCelisTvis gadamwyveti mniSvneloba ar 

hqonda, ra terminiT moixseniebda kanonmdebloba misi da im piris 

kavSirs, romelTanac surda zemoaRniSnuli ufleba-movaleobebis 

warmoSoba. misTvis amosavali wertili iyo, hqonoda igive uflebe-

bi, rac aqvs qalisa da mamakacis registrirebul ojaxs. mosarCele 
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miiCnevda, rom igi diskriminirebuli iyo im pirebTan mimarTebiT, 
romelTac surT, iqorwinon gansxvavebuli sqesis adamianebTan.46

rogorc aRiniSna, sakonstitucio sasamarTlom arsebiTad gan-
saxilvelad ar miiRo aRniSnuli sarCeli da samotivacio nawilSi 
miuTiTa, rom mosarCelis mier sasarCelo moTxovnis saqarTvelos 
konstituciis 36-e muxlis pirvel punqtTan dayeneba gamowveu-
li iyo mis mier dasaxelebuli konstituciuri normis farglebis 
araswori aRqmiT. is, rasac realurad mosarCele mxare iTxovda, 
anu Tanasworoba kanonis winaSe, daculi iyo saqarTvelos konsti-
tuciis me-14, da ara 36-e, muxliT.47

evropulma sasamarTlom gaiTvaliswina is kardinaluri so-
cialuri cvlilebebi, rac moxda qorwinebis institutSi konvenci-
is miRebis Semdgom da transseqsualobasTan mimarTebiT medicini-
sa da, zogadad, mecnierebis ganviTarebaSi da aRniSna, rom transse-
qsuali piris qorwineba Tavisi biologiuri sqesis pirze farTod 
iqna miRebuli sazogadoebis mier. Sesabamisad, transseqsualis 
mier Tavisi biologiuri sqesis warmomadgenelze daqorwineba-
ze erovnuli samarTliT uaris Tqma konvenciis me-12 muxls yvela 
SemTxvevaSi arRvevs.48 aseve aRsaniSnavia, rom jandacvis msoflio 
organizaciam homoseqsualoba daavadebaTa siidan amoiRo,49 Sesa-
bamisad, aRniSnuli ganixileba ara rogorc daavadeba, aramed ada-
mianis Tavisufali arCevani. 

saqmeze – Salki da kofi avstriis winaaRmdeg (Schalk and Kopf v. 
Austria) – adamianis uflebaTa evropulma sasamarTlom imsjela 
erTnairsqesian pirTa qorwinebis uflebaze. ganmcxadebeli iyo 
stabilur urTierTobaSi myofi erTnairsqesiani wyvili, romelmac 
avstriis xelisuflebas qorwinebaze mosTxova nebarTva. ganmcxa-
deblebs uari eTqvaT am moTxovnaze im safuZvliT, rom qorwine-
ba SeiZleboda Semdgariyo mxolod sxvadasxva sqesis pirebs So-

46 iqve. 
47 iqve.
48 kristen gudvini gaerTianebuli samefos winaaRmdeg (Christine Goodwin v. the United 

Kingdom), 2002 wlis 11 ivlisi, me-100-04 punqtebi.
49 https://www.who.int/bulletin/volumes/92/9/14-135541/en/, [03.08.2019].
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ris. adamianis uflebaTa evropul sasamarTloSi ganmcxadeblebma 
idaves imis Taobaze, rom ganicades diskriminacia konvenciis me-12 
muxlis sawinaaRmdegod seqsualuri orientaciis safuZvelze, Tum-
ca maTi moTxovna ar dakmayofilda. amasTan, sasamarTlom daadgina, 
rom konvencia ar akisrebda avstriis xelisuflebas valdebulebas, 
qorwinebis ufleba mieca erTnairsqesiani wyvilebisTvis, Sesabami-
sad, ar darRveula konvenciis me-12 muxli.50

sakonstitucio sarCelis wardgenis Semdeg sakonstitucio sa-
samarTlom daadgina, rom arc avstriis konstitucia da arc evro-
puli konvencia ar uzrunvelyofda qorwinebis uflebas erTi da 
imave sqesis pirebs Soris, xolo 2010 wlidan moqmedebda kanoni reg-
istrirebuli urTierTobebis Sesaxeb, romelic erTi da imave sqe-
sis wyvilebs Soris kavSiris formaluri gaformebis SesaZleblo-
bas iZleoda. sasamarTlom ganmarta, rom konvencia unda ikiTxe-
bodes da aRiqmebodes erTianobaSi, xolo konvenciis me-12 muxli 
ar akisrebs saxelmwifoebs valdebulebas, uzrunvelyon erTi da 
imave sqesis adamianTa qorwineba da, miuxedavad erTi da imave sqe-
sis warmomadgenelTa qorwinebis samarTlebrivi aRiarebis mzardi 
tendenciisa, es sakiTxi jer kidev ganviTarebis procesSia, xolo 
saxelmwifoebs aqvT Tavisufali Sefasebis farglebi am sakiTxis 

sakanonmdeblo regulirebisas, rac Seexeba avstriis kanonmdeblo-

bas, igi uzrunvelyofda partniorobis oficialur registrirebas 

zemoaRniSnuli kanonis safuZvelze.51

Sesabamisad, miuxedavad imisa, rom konvenciis me-8 muxlis dar-

Rveva ar dadginda, evropulma sasamarTlom farTod ganmarta 

konvenciis me-8 muxliT gaTvaliswinebuli `ojaxuri cxovrebis~ 

koncefcia, romelmac aseve moicva erTi da imave sqesis wyvilebis 

urTierToba da miuTiTa, rom urTierToba mosarCeleebisa, erTad 

mcxovrebi erTi da imave sqesis wyvilisa, romlebsac stabiluri 

de-faqto partnioroba aqvT, eqceva cnebaSi – `ojaxuri cxovreba~, 

50 Salki da kofi avstriis winaaRmdeg (Schalk and Kopf v. Austria Schalk and Kopf v. Austria), 2010 
wlis 24 ivnisi, 62-e punqti.

51 b. boxaSvili, k. korkelia, `piradi da ojaxuri cxovrebis pativiscemis ufleba da 
saxelmwifos valdebulebebi~, Tb., 2017, 155-157.
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iseve, rogorc moeqceoda gansxvavebuli sqesis wyvilis urTierTo-

ba imave situaciaSi.52

aseve mniSvnelovania saqme oliari da sxvebi italiis winaaRmdeg 

(Oliari and Others v. Italy). saqme exeboda 3 homoseqsuali wyvilis saCi-

vars italiis winaaRmdeg. saCivris arsi is iyo, rom italiis kanon-

mdebloba ar iZleoda SesaZleblobas erTnairsqesianTa qorwinebis 

an maTi kavSiris sxvagvari formiT aRiarebisas. evropulma sa-

samarTlom daadgina konvenciis me-8 muxlis darRveva, ramdenadac 

sasamarTlom miiCnia, rom italiaSi arsebuli samarTlebrivi garan-

tiebi, romlebic xelmisawvdomi iyo erTnairsqesiani wyvilebisaT-

vis, ver uzrunvelyofda Sesabamis ZiriTad saWiroebebs, risi miR-

wevac SesaZlebeli iyo heteroseqsuali wyvilebisaTvis. sasamarT-

los azriT, samoqalaqo kavSiri an registrirebuli partnioroba 

iqneboda misaRebi forma erTnairsqesianTa wyvilebis urTierTo-

bis aRiarebisaTvis; aseve, sasamarTlom aRniSna, rom arsebobda 

tendencia evropis sabWos bevr saxelmwifos Soris erTnairsqe-

siani wyvilebis samarTlebriv aRiarebasTan dakavSirebiT, kerZod, 

47 wevri saxelmwifodan 2016 wlisaTvis 27-ma miiRo kanoni aseTi 

aRiarebis sasargeblod da rom italiis sakonstitucio sasamarT-

lom araerTxel mouwoda aseTi dacvisa da aRiarebisaken. garda 

amisa, bolodroindeli kvlevebis Tanaxmad, italiis mosaxleobis 

umravlesoba mxars uWerda homoseqsuali wyvilebis samarTlebriv 

reglamentacias.53

aseve mniSvnelovania aRniSnuli kuTxiT saqme valianatosi da 

sxvebi saberZneTis winaaRmdeg (Vallianatos and Others v. Greece). es saqme 

exeboda `samoqalaqo kavSirs~ saberZneTSi, romelic SemoiRes 2008 

wlis kanoniT, saxelwodebiT `reformebi ojaxTan, bavSvebsa da 

sazogadoebasTan dakavSirebiT~, romelmac uzrunvelyo oficial-

uri partniorobis forma, rac saSualebas aZlevda dainteresebul 

pirebs, daeregistrirebinaT TavianTi urTierToba ufro moqnili 

52 56 iqve, 178.
53 b. boxaSvili, k. korkelia, `piradi da ojaxuri cxovrebis pativiscemis ufleba da 

saxelmwifos valdebulebebi~, Tb., 2017, 157-158.
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samarTlebrivi CarCos farglebSi, vidre es gaTvaliswinebuli iyo 

qorwinebiT. mosarCeleebi – saberZneTis 8 moqalaqe (zogierTi maT-

gani cxovrobda erTad) – amtkicebdnen, rom kanoni iTvaliswinebda 

samoqalaqo kavSirebs mxolod sxvadasxva sqesis wyvilebisaTvis, 

riTac avtomaturad gamoricxavda erTnairsqesian wyvilebs misi 

gamoyenebis sferodan. isini asaCivrebdnen, rom saberZneTis saxel-

mwifom SemoiRo gansxvaveba, romelic, maTi azriT, iyo diskrimi-

naciuli. sasamarTlom daadgina, rom dairRva konvenciis me-14 mux-

li (diskriminaciis akrZalva), me-8 muxlTan erTad. sasamarTlom 

ganmarta, rom konvenciis monawile saxelmwifoebidan, romlebmac 

dauSves registrirebuli partniorobis garkveuli forma, litva 

da saberZneTi iyvnen erTaderTni, romlebmac gaakeTes specialuri 

daTqma sxvadasxva sqesis wyvilebisaTvis. saberZneTis saxelmwifom 

ver daumtkica sasamarTlos imis aucilebloba, rom erTnairsqe-

siani wyvilebisTvis oficialur partniorobaSi Sesvlis akrZalva 

jerovnad emsaxureboda kanonier mizans da proporciuli iyo.54 sa-

samarTlom aRniSna, rom erTnairsqesianTa urTierToba calsaxad 

jdeba `samoqalaqo kavSiris~ ganmartebaSi, konvenciis mniSvnelo-

bis gaTvaliswinebiT. sasamarTlom aseve aRniSna, rom konvenciis 

miznebisaTvis xelovnuri iqneba imis mtkiceba, rom erTnairsqe-

sianTa wyvilebi ver SeZleben `samoqalaqo kavSiriT~ sargeblobas 

da mis gamoyenebas ise, rogorc amas akeTeben gansxvavebuli sqesis 

wyvilebi.55

Sesabamisad, adamianis uflebaTa evropulma sasamarTlom miiC-

nia, rom saberZneTi arRvevda konvenciis me-14 da me-8 muxlebs, 

radgan adgilobrivi kanonmdeblobiT samoqalaqo kavSiri/samoqa-

laqo partniorobis gaformeba akrZaluli hqondaT erTi da imave 

sqesis mqone wyvilebs.
saqmeze kristin gudvini gaerTianebuli samefos winaaRmdeg 

(Christine Goodwin v. the United Kingdom) mosarCele asaCivrebda Sec-

vlili sqesis samarTlebriv aRiarebasa da sxva moTxovnebTan erTad 

54 iqve, 159-160.
55 iqve.
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qorwinebis SeuZleblobas.56 sasamarTlom daadgina, rom dairRva 

konvenciis me-8 muxli mkafio da mudmivi saerTaSoriso tendenciis 

safuZvelze, romelic gulisxmobs seqsualuri identobis samarT-

lebriv aRiarebas da aseve daadgina konvenciis me-12 muxlis dar-

Rveva, qorwinebisa da ojaxis Seqmnis ufleba. sasamarTlom aRniSna, 

rom saxelmwifos unda ganesazRvra transseqsuali wyvilebis qor-

winebis ufleba, pirobebi da farglebi, aseve `ver moiZebna trans-

seqsualTaTvis daqorwinebis uflebis akrZalvis veranairi safuZ-

veli vercerT garemoebaSi~. didi palatis gadawyvetilebis Semdeg, 

kristen gudvinis SemTxvevaSi, gaerTianebulma samefom danerga 

sistema, romlis Tanaxmad, transseqsualebs SeuZliaT, miiRon da 

isargeblon genderuli aRiarebis sertifikatiT.57

rogorc cnobilia, konvencia `cocxali dokumentia~, rome-

lic ganimarteba dReisaTvis arsebuli mdgomareobis gaTval-

iswinebiT~.58 sasamarTlo praqtikaSi uflebebis Sinaarss aviTarebs 

sazogadoebis cvalebadi Sexedulebebi, rac imas niSnavs, rom ev-

ropul konvenciaSi gamoyenebuli terminebi da koncefciebi unda 

ganimartos dRes arsebuli demokratiuli sazogadoebis Sexed-

ulebebis da ara 1950 wels arsebuli sazogadoebis Sexedulebebis 

gaTvaliswinebiT.59 `kanonSemoqmedebiT procesSi ganviTarebuli 

saxelmwifoebisa da saerTaSoriso organizaciebis progresuli 

gamocdilebis gaziareba misasalmebelia, magram es ar unda iyos 

TviTmizani. gamocdilebis gaziarebisas mxedvelobaSia misaRebi 

56 kristen gudvini gaerTianebuli samefos winaaRmdeg (Christine Goodwin v. the United 
Kingdom), 2002 weli, me-100-04 punqtebi.

57 b. boxaSvili, k. korkelia, `piradi da ojaxuri cxovrebis pativiscemis ufleba da 
saxelmwifos valdebulebebi~, Tb., 2017, 167.

58 `piradi da ojaxuri cxovrebis pativiscemis ufleba da saxelmwifos valdebulebebi~ 
adamianis uflebaTa evropuli sasamarTlos praqtikisa da saqarTvelos 
sakonstitucio sasamarTlos praqtikis mimoxilva, 2017; momzadebulia b. boxaSvilis, 
k. korkelias publikaciis `piradi da ojaxuri cxovrebis pativiscemis ufleba 
da saxelmwifos valdebulebebi~ (2017 w.) masalebze dayrdnobiT, 10. http://www.
supremecourt.ge/files/upload-file/pdf/piradi-da-ojaxuri-cxovrebis-pativiscemis-upleba-da-saxelmwipo-
valdebulebebi.pdf, [03.08.2019].

59 i. haeki, `rogor ganvmartoT adamianis uflebaTa evropuli konvencia?~, 
sakonstitucio samarTlis mimoxilva IV, 2011, 8.
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ramdenime garemoeba. pirvel rigSi, implementirebuli institu-

tis Sinaarsis qarTuli versia unda Tavsdebodes saqarTvelos kon-

stituciursamarTlebriv sivrceSi~60. 
ukanaskneli wlebis ganmavlobaSi evropis qveynebis umetesoba-

Si saxezea erTi da imave sqesis wyvilTa uflebrivi mdgomareobis 

gaumjobeseba. marTalia, qorwinebis Tanasworoba ar aris saerTo 

evropuli standarti, magram adamianis uflebaTa evropuli sa-

samarTlos praqtika saqmeze – valianatosi da sxvebi saberZneTis 

winaaRmdeg (Vallianatos and Others v. Greece da Oliari and Others v. Italy) adas-

turebs erTi da imave sqesis mqone wyvilebis samarTlebrivi aRi-

arebis tendencias. 2015 wels sasamarTlom daadgina, rom homose-

qsuali wyvilebis aRiarebisTvis saWiro samarTlebrivi normebis 

ararseboba arRvevs konvenciis me-8 muxls – piradi cxovrebisa da 

ojaxuri cxovrebis uflebas.61

5. daskvna

rogorc aRiniSna, arsebobs qveynebi, romlebic aRiareben da ga-
namtkiceben erTnairsqesianTa qorwinebas konstituciur doneze 
da qveynebis nawili, romlebic calsaxad krZalaven gansxvavebuli 
orientaciis mqone pirTa qorwinebas. aseve arsebobs qveynebi, sadac 
ar aris daSvebuli erTnairsqesianTa qorwineba, magram daSvebulia 
registrirebuli kavSiri, rac ar gulisxmobs qorwinebas tradici-
uli gagebiT. 

saqarTvelos konstituciis Zvel redaqciaSi arsebuli Canaw-
eri absoluturad Seesabameboda Tanamedrove sazogadoebisa da 
demokratiuli Rirebulebebis mqone saxelmwifos moTxovnebs, 
sadac yoveli individis ufleba daculia. kerZod, saqarTvelos 
konstituciis Zveli redaqciis mixedviT, qorwineba iyo meuRleTa 

60 moqalaqe salome wereTeli-stivensi saqarTvelos parlamentis winaaRmdeg, saqar-
Tvelos sakonstitucio sasamarTlos 2008 wlis 23 ivnisis N2/2/425 gadawyvetileba.

61 mosazrebebi sakonstitucio cvlilebebze qorwinebasTan dakavSirebiT, http://old.
isfed.ge/main/1213/geo/, [03.08.2019].
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kavSiri sqesis dakonkretebis gareSe, rac Teoriulad saSualebas 
iZleoda erTnairsqesian pirTa qorwinebisas, magram ar arsebobda 
samarTlebrivi aqti, romelic aRniSnul sakiTxs daaregulireb-
da. amasTanave, ar arsebobda aseve samarTlebrivi aqti, romelic 
Tanacxovrebis sxva formebis samarTlebrivi regulirebis Sesa-
Zleblobas miscemda erTnairsqesian wyvilebs da rac gamijnavda 
maT kavSirs qorwinebis institutisagan, vinaidan saqarTvelos kon-
stituciis Zveli redaqciis Canaweri iZleoda saSualebas erTnair-
sqesian wyvilTa kavSiris samarTlebrivi aRiarebisas, rac gamoix-
ateba Tanacxovrebis sxva formebSi.

rogorc zemoT iqna ganxiluli, adamianis uflebaTa evropu-
li sasamarTlos tendencia midis iqiTken, rom misces saSualeba 
nebismieri orientaciis adamians, ganaxorcielos konstituciiT 
miniWebuli uflebebi da isargeblos am uflebebiT, `ganurCevlad 
sqesisa~. is faqti, rom erTnairsqesianTa qorwinebas hyavs uamravi 
mowinaaRmdege saqarTveloSi, ar unda gaxdes mizezi imisa, rom ada-
mianebs ar hqondeT saSualeba, isargeblon kavSiris samarTlebrivi 
aRiarebis SesaZleblobiT da Sedegad iyvnen diskriminirebulni. 
yoveli cvlileba Tu reforma sazogadoebisaTvis sawyis etapze 
mtkivneuli aRsaqmelia, Tumca sazogadoeba eCveva im siaxleebs, 
rac aris Tanamedroveobis gamowveva da moTxovna, rac gamomdin-
areobs sazogadoebrivi da samarTlebrivi aucileblobidan.

rac Seexeba saqarTvelos konstituciis moqmed redaqcias, qor-
winebis cnebis axleburi definicia ar aris SesabamisobaSi Tanaswo-
robis principTan. rogorc aRiniSna, konstituciis axal redaqci-
aSi, qorwineba gulisxmobs qalisa da mamakacis kavSirs, Tumca Sei-
Zleba imis mtkiceba, rom es regulacia avtomaturad da calsaxad ar 
krZalavs erTnairsqesiani adamianebis kavSiris samarTlebrivi aR-
iarebis SesaZleblobas Tanacxovrebis sxva formebis saSualebiT. 
Sesabamisad, qorwinebis institutis arsebobasTan erTad SeiZleba 
konstituciis axal redaqciaSi erTnairsqesiani wyvilebis samoqa-
laqo partniorobis, registrirebuli kavSiris an, nebismieri sxva 
saxelwodebiT, erTnairsqesianTa kavSiris samarTlebrivi aRiare-
bis samarTlebrivi regulireba. 
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aRniSnuli regulaciiT, pirvel rigSi, xazi gaesmeba im faqts, 
rom erTnairsqesian wyvilebs konstituciuri regulirebis far-
glebSi eqnebaT registrirebuli kavSirisa Tu samoqalaqo part-
niorobis ufleba, riTac gadaiWreba uflebrivi uTanasworo-
bis problema da garkveulwilad moxdeba qveynis samarTlebrivi 
sivrcis daaxloeba im standartebTan, rasac amkvidrebs adamianis 
uflebaTa evropuli sasamarTlo. amasTan, gaimijneba qorwinebisa 
da samoqalaqo kavSiris statusi da mniSvneloba, riTac samarT-
lebriv WrilSi moxdeba aRiareba erTnairsqesian pirTa samarTle-
brivi kavSirisa, Tanacxovrebis sxva formebis saSualebiT. 

aqedan gamomdinare, konstituciis moqmedi redaqciiT, kanon-
mdeblobaSi datovebulia Tavisufali sivrce, romelic erTnair-
sqesian wyvilTa samoqalaqo partniorobis, registrirebuli ka-
vSirebisa Tu Tanacxovrebis sxva formebis kanoniT regulirebis 
SesaZleblobas iZleva.
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SromiTi migrantebi da 
saxelmwifos valdebulebebi

nona kalandaZe

Sesavali

SromiT migrantebs didi wvlili SeaqvT msoflio ekonomikisa 
da sxvadasxva sferos ganviTarebaSi. bolo 20 wlis ganmavlobaSi 
mTel msoflioSi sagrZnoblad gaizarda migracia.1 dasaqmebis ba-
zari, iseve rogorc ganaTlebis bazari, globaluri gaxda. ekono-
mikuri globalizaciis mzardi tempi ufro met migrant mSro-
mels qmnis. globaluri ekonomikuri krizisis gamomwvev mizezebs 
Soris umTavresi ara globalizaciaa, romelic obieqturi da 
gardauvali procesia, aramed globalizebadi ekonomikis regu-
lirebis efeqtiani meqanizmebis ararseboba.2 amis fonze yoveli 
saxelmwifo valdebulia, gaiTvaliswinos globalizaciis zoga-
di kanonzomierebani, CaerTos globaluri procesebis marTvaSi, 
daimkvidros Tavisi adgili msoflio integraciul procesebSi, 
rac gamoxatul iqneba Sesabamisi sakanonmdeblo da praqtikuli 
RonisZiebebis gatarebiT.

SromiT migrantsa da damsaqmebels Soris urTierToba ro-
gorc SromiTi mowyobis, ise gamgzavni saxelmwifos kanonmdeblo-

1 International Migration Report 2017: Highlights, United Nations, New York, 2017, 25-31.
2 Tbilisis saxelmwifo universiteti, ekonomikisa da biznesis fakulteti, 

saerTaSoriso samecniero-praqtikuli konferencia, 6-7 aprili, 2012 weli, 
gamomcemloba `universali~, Tbilisi, 2012, 89-90.
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biT unda regulirdebodes. miuxedavad amisa, samwuxarod, saxel-

mwifoebis mier dokumentebze xelmoweras mxolod formaluri 

xasiaTi aqvs da realuri nabijebi ar idgmeba saxelmwifoebis didi 

nawilis mier,3 Tumca misasalmebelia, rom bolo wlebSi Tavian-

Ti qveynebis sazRvrebs gareT dasaqmebuli SromiTi migrantebis 

uflebebis dacvisadmi yuradReba gansakuTrebiT gaizarda gaeros 

farglebSi.4 migraciis istoria adasturebs, rom, vinaidan ufle-

bebi mWidrod ukavSirdeboda moqalaqeobasa da erovnebas, amitom 

ucxoelebs da, Sesabamisad, SromiT migrantebs, uflebaTa dacvis 

naklebi meqanizmebi rCebodaT.5 
SromiT migrantTa uflebebi jer mxolod ramdenime aTeu-

li welia, rac calke gamoeyo adamianis uflebaTa maregulireb-

el normebs da samarTlis calke dargad daiwyo Camoyalibeba. am 

droisaTvis SromiT migrantTa uflebebis dacvis saerTaSoriso 

regulaciebis sakmao raodenobac aris SemuSavebuli, Tumca do-

kumentebi, romelTac Sromis bazarsa da socialur politika-

ze savaldebulo an sarekomendacio moqmedebis Zala aqvT, unda 

Seivsos; qveynis Sida regulaciebidan arasaWiro instrumentebi 

Tu Canawerebi ki gauqmdes da movides SesabamisobaSi am saerTaSo-

riso dokumentebTan.6 migraciuli politika dafuZnebuli unda 

3 rona k.m. smiti, adamianis saerTaSoriso uflebebi, saxelmZRvanelo, meore gamocema, 
oqsfordis universitetis gamomcemloba, 2005, 227.

4 Handbook on Establishing Effective Labour Migration Policies in Countries of Origin and Destination, 
Organization for Security and Co-operation in Europe (OSCE); International Organization for Migration 
(IOM);, International Labour Office (ILO), 2006, 25.

5 R.E. Bilsborrow, G. Hugo, A.S. Oberai and H. Zlotnik, International Migration Statistics, Guidelines for 
Improving Data Collection Systems, A Study Published with the Financial Support of the United Nations 
Population Fund (UNFPA), International Labour Office, Geneva, International Labour Organization, 1997, 
6.

6 Tbilisis saxelmwifo universitetSi iuridiuli fakultetisa da a(a)ip 
Tanamedrove Sromis samarTlis centris TanaorganizebiTa da Sromis saerTaSoriso 
organizaciisa da Tbilisis saapelacio sasamarTlos mxardaWeriT gaimarTa Sromis 
saerTaSoriso organizaciis generaluri direqtoris specialuri mrCevlis, kari 
tapiolas, sajaro leqcia Temaze – Sromis saerTaSoriso standartebis roli 
socialuri samarTlianobisa da ekonomikuri efeqtianobis gaZlierebaSi.
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iyos migrantebis uflebebis dacvasa da ara migrantebis moZrao-

bis marTvaze, damsaqmeblebis interesebis gaTvaliswinebiT. 
SromiTi migrantebis Sromis dacvis mwiri sakanonmdeblo baza 

safrTxes uqmnis, zogadad, dasaqmebulTa usafrTxoebasac. Sromis 

erovnul bazrebze globalizaciis gavlenis sakiTxebi jerjero-

biT naklebadaa Seswavlili, Tumca bolodroindeli movlenebi 

gviCvenebs, rom msoflioSi mimdinare globalizacia Sromis ba-

zrebze axal mimarTulebebs ayalibebs. am axali mimarTulebebis 

Sesaswavlad ki aucilebelia globaluri Sromis bazris formire-

bisa da masStabebis, aseve xarisxobrivi cvlilebebis Seswavla da 

saxlmwifoebis Sromis globalur bazarSi CarTvis Semdeg negati-

uri Sedegebis Tavidan acilebis instrumentebis SemuSaveba. 
SromiT migrants, romelic aris gaZevebis obieqti, unda 

hqondes ufleba, mimarTos sasamarTlos an sxva administraciul 

organos erovnuli kanonmdeblobiT gansazRvruli normebis Se-

sabamisad. aseTma mimarTvam unda SeaCeros gaZevebis aRsruleba. 
SromiT migrants, romelic tovebs qveyanas, miuxedavad misi qvey-

anaSi yofnis legaluri statusisa, unda aunazRaurdes Sesrule-

buli samuSao da, aseve, unda miiRos sxva sargebeli, romelic 

dadgenilia erovnuli kanonmdeblobiT. 
universaluri iurisdiqcia, romelic aSS-is federaluri sa-

samarTloebisaTvis7 Cveulebrivi praqtikaa, mniSvnelovnad ganvi-

Tarda evropaSic, magram universaluri iurisdiqciis gamoyeneba 

mravali qveynisTvis jer kidev siaxlea. miT ufro, saxelmwifoTa 

umravlesoba saukeTeso SemTxvevaSi adamianis uflebaTa samar-

Tlis mxolod im savaldebulo Zalis mqone konvenciebiT sarge-

blobs, romelTa monawilenic arian da xSirad xdeba saerTaSor-

iso institutebis (saerTaSoriso sasamarTloebis, komitetebis) 
praqtikis ignorireba.8 

7 ix. [http://www.uscourts.gov/FederalCourts.aspx].
8 z. meiSvili, l. WeliZe, adamianis uflebaTa saerTaSoriso xelSekrulebebi da 

saqarTvelos sasamarTlo praqtika, nawili pirveli, 2006, 22, 24 da 25.
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1. SromiT migrantTa uflebebis dacvis saerTaSoriso 
regulaciebi da saxelmwifoTa praqtika 

adamianebis gadaadgileba saerTaSoriso sazRvrebze savaWrod, 
Tavdacvisa Tu samuSaosTvis iseTive uZvelesi movlenaa, ro-
goric sazRvrebis arseboba.9 dReisaTvis mravali adamiani moZ-
raobs kontinentebs Soris, nawili turistebis, nawili ki TavianTi 
survilis winaaRmdeg emigrirebuli muSaxelis saxiT, romlebic 
toveben araxelsayrel pirobebs sakuTar qveynebSi.10 bolodroin-
deli praqtika gviCvenebs, rom adamianebis amgvari gadaadgileba 
gavlenas axdens socialur-ekonomikur ganviTarebaze rogorc 
erovnul, ise regionul doneze, sxvadasxva sferoSi (biznesi, ga-
naTleba, kultura). mimReb saxelmwifoebSi migrantebi avseben 
SromiT bazarze miwodebis TvalsazrisiT arsebul xarvezebs, 
asworeben struqturul disbalanss, xels uwyoben ekonomikur 
zrda sa da qmnian dovlaTs.11

Sromis saerTaSoriso organizacia12 aris gaeros specializebu-
li saagento, romelic pirdapiraa CarTuli SromiT migrantebTan 
dakavSirebul procesebSi, (SemdgomSi – Sso). aRsaniSnavia, rom 
Sromis saerTaSoriso organizacia, romelic unikaluria Tavisi 
sammxrivi struqturiT,13 SexebaSia mTavrobebTan, damsaqmeblebsa 
da, rac yvelaze mniSvnelovania, mSromelebTan. es organizacia 
ayalibebs Sromis saerTaSoriso standartebs, konvenciebisa da 
rekomendaciebis saxiT da amiT adgens ZiriTadi SromiTi ufle-
bebis minimalur standartebs. Sso-is konvenciebi saerTaSoriso 

9 R.E. Bilsborrow, Graeme Hugo, A.S. Oberai and Hania Zlotnik, International Migration Statistics, 
Guidelines for Improving Data Collection Systems, A Study Published with the Financial Support of the 
United Nations Population Fund (UNFPA), International Labour Office, Geneva, International Labour 
Organization, 1997, 6.

10 kulturaTaSorisi swavleba, trening-saxelmZRvanelo, evropis sabWos gamom-
cemloba F-67075, strasburgi, evropis sabWo da evrokomisia, noemberi, 2000 w., 9; aseve 
ix. [http://portal.coe.ge/downloads/Books/fig4_Geo.pdf].

11 ix. [https://www.gfsis.org/ge/blog/view/918]. 
12 ix. [http://www.nplg.gov.ge/gwdict/index.php?a=term&d=5&t=2646]. 
13 ix. [http://www.ilo.org/global/about-the-ilo/who-we-are/tripartite-constituents/lang-en/index.

htm?ssSou rceSiteId=gender]. 



SromiTi migrantebi da saxelmwifos valdebulebebi

85

xelSekrulebebia da qveynis mier ratificirebis Semdgom pirda-
piri moqmedebisaa mraval qveyanaSi. 

Sso-is standartebSi Sedis rogorc samuSao adgilze ZiriT-
ad principTa da uflebaTa gamtarebeli rva e.w. `fundamenturi 
konvencia~,14 ise SromiTi migraciisa da SromiTi migrantebis Ses-
axeb specialuri instrumentebi – SromiTi migrantebis dacvis 
saerTaSoriso dokumentebi. zemoxsenebuli rva fundamenturi 
konvenciis principebi TviT Sromis saerTaSoriso organizaciis, 
`Sromis ZiriTadi principebisa da uflebebis Sesaxeb~ 1998 wlis 
deklaraciaSicaa asaxuli.15 

SromiTi migrantebis dacvis sferoSi fundamentur dokumente-
bad aRiarebuli konvenciebi, romlebic yvela migrant muSaks exeba, 
imis miuxedavad, Tu romeli qveynidanaa igi warmoSobiT da moaxdi-
na Tu ara misma qveyanam am konkretul konvenciaTa ratificireba, 
aris: 1949 wlis №97 konvencia `dasaqmebis mizniT migraciis Sesax-
eb~ da 1975 wlis №143 konvencia `migrant muSakebTan dakavSirebiT~ 
da imave wels miRebuli damatebiTi rekomendaciebi amave konvenci-
asTan,16 romelTa ratifikaciac savaldebulo ar aris.17

14 fundamentur konvenciebs Semdegi rva konvencia ganekuTvneba: asociaciis Tavi-
suflebisa da organizebis uflebis dacvis Sesaxeb konvencia, 1948 wlis (No870); 
organizebisa da koleqtiuri molaparakebebis warmoebis uflebis Sesaxeb konvencia, 
1949 wlis (No98); iZulebiTi Sromis Sesaxeb konvencia, 1930 wlis (No29); iZulebiTi 
Sromis gauqmebis Sesa xeb konvencia, 1957 wlis (No105); minimaluri asakis Sesaxeb 
konvencia, 1973 wlis (No138); bavSvTa Sromis yvelaze uaresi formebis Sesaxeb 
konvencia, 1999 wlis (No182); Tanabari anazRaurebis Sesaxeb konvencia, 1951 wlis 
(No100); diskriminaciis (dasaqmeba da saqmianobis saxeoba) Sesaxeb konvencia, 1958 
wlis (No111); damatebiT ix. [http://ilo.org/global/standards/introduction-to-international-labour-
standards/conventions-and-recommendations/lang-en/index.htm]. 

15 deklaraciis mxareebi valdebulebas iReben, pativi scen, xeli Seuwyon da asaxon 
sakuTar kanonmdeblobasa da praqtikaSi da mTel Tavis teritoriaze saerTaSorisod 
aRiarebuli Sromis ZiriTadi standartebi im formiT, rogorc es mocemulia Sromis 
saerTaSoriso organizaciis konvenciebSi.

16 orive dokumenti arasavaldebulo xasiaTisaa. es rekomendaciebia: rekomendacia 
mig rantTa dasaqmebis Sesaxeb (Sesworebuli), 1949(N86) da migrant mSromelTa re-
komen dacia, 1975, (N151).

17 am rekomendaciebSi warmodgenilia sasargeblo saxelmZRvanelo principebi imi-
saTvis, Tu rogor Sesruldes da rogor iqnes interpretirebuli konvenciis esa Tu 
is debuleba.



nona kalandaZe

86

SromiTi migrantebis dacvis mesame sayrdeni dokumentia 1990 

wlis saerTaSoriso konvencia SromiTi migrantebisa da maTi ojax-

is wevrebis uflebebis dacvis Sesaxeb.18 miuxedavad amisa, es kon-

vencia ZalaSi mxolod 2003 wels Sevida da, samwuxarod, jerje-

robiT araa ratificirebuli saxelmwifoTa umravlesobis mier.19 
ufro metic, xsenebuli konvencia araa ratificirebuli arcerTi 

evropis kavSiris an sxva im saxelmwifos mier, romelic msoflio 

ekonomikis mniSvnelovan moTamaSed iTvleba. mniSvnelovania, mox-

des am konvenciis ratificireba rac SeiZleba meti saxelmwifos 

mier, radgan is konkretulad gansazRvravs SromiTi migrantebi-

sa da maTi ojaxis wevrebis uflebebs, Tumca saxelmwifoTa val-

debulebebTan erTad, maTi imigraciuli politikisa da praqtikis 

gaTvaliswinebiT. igi xazs usvams adamianis uflebebsa da SromiT 

migrantebs Soris kavSirsac.20

samwuxarod, konvenciaSi monawileoba TavisTavad ar niSnavs 

imas, rom moxdeba masSi CamoTvlili uflebebisa da movale obebis 

saTanadod da ganuxrelad Sesruleba saxelmwifoebis mier. zus-

tad amis gamo Tavad gaeros konvenciebiT gaTvaliswinebulia kon-

venciebis aRsrulebaze pasuxismgebeli organoebis Camoyalibeba. 
kerZod, gaeroSi arsebobs adamianis uflebaTa Svidi komiteti. 

TiToeuli komitetis funqcia ki gaeros Svi di ZiriTadi konvenci-

is21 pirobebis saxelmwifoebSi implementaciis monitoringia. 

18 konvenciaSi gaerTianebulia 30 welze meti drois ganmavlobaSi dagrovebuli 
diskusiebis Sedegebi, maT Soris gaeros adamianis uflebebis kvlevebi, daskvnebi da 
rekomendaciebi, eqspertTa Sefasebebi, debatebi da gaeros rezoluciebi SromiT 
migrantebTan dakavSirebiT, ix. Office of the United Nations High Commissioner for Human 
Rights, The International Convention on Migrant Workers and its Committee, Fact Sheet No. 24 (Rev.1), 
1.

19 ix. [http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?Treaty=CMW&Lang=en].  
20 SromiT migrantTa gaeros konvenciis ZiriTadi mizania aralegaluri SromiTi 

migraciis Semcireba da, imavdroulad, samigracio nakadSi arsebuli migrantebis 
fundamenturi uflebebis dacva, rasac monawile saxelmwifoebic eTanxmebian.

21 gaeros adamianis uflebaTa ZiriTadi xelSekrulebebis (1966 wlis saerTaSoriso 
paqti samoqalaqo da politikuri uflebebis Sesaxeb (Tavisi fakultatiuri oq-
mebiT), 1966 wlis saerTaSoriso paqti ekonomikuri, socialuri da kulturuli 
uflebebis Sesaxeb, 1965 wlis konvencia rasobrivi diskriminaciis yvela formis 
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SromiTi migrantebis konvenciis zedamxedveli organo – yve-

la migranti mSromelisa da maTi ojaxis wevrTa uflebebis dacvis 

komiteti – damoukidebel eqspertTagan Semdgari jgufia, rome-

lic monitorings uwevs SromiTi migrantebis konvenciis imple-

mentacias monawile saxelmwifoTa mier.22 aRniSnuli komiteti 

Sedis gaeros adamianis uflebebis umaRlesi komisris ofisis – 

adamianis uflebebis dacvasa da popularizaciaze momuSave Zir-

iTadi organos – SemadgenlobaSi.23 Tavad komiteti Tavisi muSao-

bis Semcvel angariSebs aqveynebs yovelwliurad. angari Sebi dan 

ki, SromiTi migrantebis uflebebis dacvis mxriv, xazgasasmelia 

konvenciis monawile saxelmwifoebis mier angariSTa gamoqveynebi-

sa da ganxilvis procedurebi.24 am sistemis dadebiTi mxare saja-

roobaSia: bevr saxelmwifos ar surs, rom saerTaSoriso arenaze 

misi qmedebebi ganixilebodes cudi praqtikis nimuSad. saxelm-

wifo angariSebisa da saerTaSoriso gamoxmaurebis gamoqveyneba 

internetSi xels uwyobs informaciisa da Sesabamisi masalebis 

sajaroobas. SromiTi migrantebis dacva saxelmwifoTa mier sxva-

dasxva RonisZiebis gatarebiTac SeiZleba ganxorcieldes, mag-

aliTad: migrantTa mimReb da gamgzavn qveynebs Soris socialuri 

usafrTxoebis SeTanxmebebis gaformebis gziT, romlebic SromiT 

aRmofxvris Sesaxeb, 1979 wlis konvencia qalTa diskriminaciis yvela formis 
likvidaciis Sesaxeb, 1984 wlis konvencia wamebisa da sxva sastiki araadamianuri an 
Rirsebis Semlaxavi mopyrobisa da sasjelis winaaRmdeg, 1989 wlis bavSvis uflebaTa 
konvencia, 1990 wlis saerTaSoriso konvencia yvela migranti muSisa da maTi ojaxis 
wevrebis uflebebis dacvis Sesaxeb) implementaciis monitoringze momuSave 
organoebs warmoadgenen komitetebi. arsebobs adamianis uflebaTa Svidi komiteti. 
TiToeuli komiteti Seqmnilia Sesabamisi xelSekrulebis pirobebis implementaciis 
monitoringisaTvis. 

22 [http://www.ohchr.org/EN/HRBodies/CMW/Pages/CMWIntro.aspx]. 
23 gaeros adamianis uflebebis komisia – adamianis uflebebis dacvasa da popu la-

rizaciaze momuSave ZiriTadi organo. dafuZnda 1946 wels (gaeros eko nomikuri da 
socialuri sabWos mier). komisris funqciebSi Sedis msoflio masStabiT ada mianis 
uflebebis dacva, monitoringi, misi ganviTareba da popularizacia da ada mianis 
uflebaTa kodifikaciac.

24 1990 wlis saerTaSoriso konvencia SromiTi migrantebisa da maTi ojaxis wevrebis 
uflebebis dacvis Sesaxeb, 73-e muxli.



nona kalandaZe

88

kontraqtebTan SedarebiT SezRudulia, an iseTi SeTanxmebebis 

miRebiT, romlebic ufro farTo da mraval mxrivia.25

saerTaSoriso SromiTi migracia saerTaSoriso vaWrobisa da 

kulturuli gacvlis zrdaSi did rols asrulebs. samwuxarod, 

SromiTi migrantebis umetesoba amjobinebs aralegalurad muSao-

bas, radgan erideba legalurad muSaobis dasawyebad gasawev xar-

jebs, SromiTi mowyobis saxelmwifoebs ki awyobT maT terito-

riaze gadmosuli iafi muSaxeli, romelsac advilad gaaZeveben 

qveynidan da Caanacvleben sxva, iafi samuSao ZaliT. amitomac 

saimigracio politikis SemuSavebisTvis aucilebeli winapirobaa 

migraciuli procesebis safuZvliani kvleva. amisTvis unda xde-

bodes migraciuli nakadebis regularuli monitoringi da Sefase-

ba, aralegalur migraciul nakadebsa da maTTan dakavSirebul 

danaSaulTan brZola da maTi prevencia. aRniSnuli qmedebebi mi-

grantTa dacvasTan erTad uzrunvelyofs saxelmwifo usafrTx-

oebasac. cirkularuli migracia xels uwyobs am problemebis 

mogvarebas. mas evrokavSiris dokumentebi gansazRvravs rogorc 

`migraciis formas, romelic dadgenilia imgvarad, rom iZleva or 

qveyanas Soris garkveuli xarisxis legaluri mobilobis SesaZle-

blobas~. aRiarebulia, rom is xels uwyobs muSaxelis momwodebe-

li qveynis ekonomikur zrdasa da Tavidan aridebs `tvinebis gad-

inebasa~ da sxva negatiur Sedegebs.26

saerTaSoriso organizaciebi, rogorebicaa: gaero, ekonomiku-

ri TanamSromlobisa da ganviTarebis organizacia, msoflio banki, 

migraciis saerTaSoriso organizacia, iseve rogorc migraciisa 

da ganviTarebis globaluri forumi da sxv., mouwodeben da ex-

marebian qveynebs, gaiTvaliswinon migraciis potenciali migraci-

isa da sxva politikis dagegmvisa da ganxorcielebisas. 

25 A. Hall, Migrant Workers and Social Protection in ASEAN: Moving Towards a Regional Standard? Journal 
of Population and Social Studies, Volume 21, Number 1, July 2012: 12-38, 18.

26 a. gosi, cirkularuli migraciis sqemis saxelmZRvanelo, saxelmwifo servisebis 
ganviTarebis saagento/saerTaSoriso migraciisa da ganviTarebis centri (CIM)/
germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), 2016, 18.
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2. SromiT migrantTa dacvis saqarTveloSi arsebuli 
meqanizmebi

sainteresoa bolo dros, gansakuTrebiT ki saerTo globalizaci-
is fonze, saqarTveloSi arsebuli mdgomareoba. Tanamedrove saqa-
rTvelosTvis, miuxedavad ekonomikuri winsvlisa, SromiTmigraci-
uli procesebi gansakuTrebuli aqtualurobiT gamoirCeva, rac, 
ZiriTadad, ganpirobebulia imiT, rom SromiT migrantTa raode-
noba TiTqmis saqarTvelos mosaxleobis erT meoTxeds Seadgens 
da sayuradReboa isic, rom saqarTvelosTvis SromiTi migracia, 
ZiriTadad, mxolod calmxriv xasiaTs atarebs da sazRvargareT 
dasaqmebuli qarTveli migrantebis ukan dabrunebis potenciali 
Zalze dabalia.27 migraciis saerTaSoriso organizaciis (IOM) ne-
bayoflobiTi dabrunebisa da reintegraciis (AVRR28) programa,29 
romelic emigrantebs samSobloSi nebayoflobiT dabrunebaSi ex-
mareba, saqarTveloSi 200330 wlidan moqmedebs.31 samSobloSi dab-
runebuli migrantebis mdgradi reintegraciis uzrunvelsayofad 
aucilebelia mxardaWeris mravalmxrivi RonisZiebebis gatareba.32 
misasalmebelia, rom saqarTveloSi am bolo dros sxva organi-
zaciebic axorcieleben sareintegracio daxmarebis proeqtebs.33

marTalia, dReisaTvis, saqarTveloSi SromiT migraciasTan 
dakavSirebuli normebi mimofantulia sxvadasxva kanonSi, rom-

27 Tbilisis saxelmwifo universiteti, ekonomikisa da biznesis fakulteti, saerTa-
Soriso samecniero-praqtikuli konferencia, 6-7 aprili, 2012 weli, gamomcemloba 
`universali~, Tbilisi, 2012, 159.

28  individualuri daxmareba qarTvel migrantebs, biuleteni N10, Tebervali, 2016, 2; 
ix. aseve [http://migration.commission.ge/files/g-pam_reintegraciis_biuleteni_10.pdf]. 

29 ix. [http://avrr.eg.iom.int/].
30 2003 wlidan 2017 wlis martis CaTvliT am programis farglebSi saqarTveloSi 

5453 moqalaqe dabrunda, maTi umravlesoba Semdegi qveynebidan: saberZneTi (2512), 
poloneTi (699), Sveicaria (473), belgia (398), latvia (264) da gaerTianebuli samefo 
(212).

31 saqarTveloSi migrantebis dabrunebisa da sareintegracio daxmarebis sistema, 
konsultantis gazamkvlevi, Tb. 2017, 130.

32 individualuri daxmareba qarTvel migrantebs, biuleteni N7, Tebervali, 2015, ix. 
aseve [http://migration.commission.ge/files/g_pam_bulletin_7.pdf]. 

33 saqarTveloSi migrantebis dabrunebisa da sareintegracio daxmarebis sistema, 
konsultantis gazamkvlevi, Tb., 2017, 132-133.
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lebic fragmentuli xasiaTisaa da amitom isini SromiTi migraci-
is sferos efeqtianad momwesrigebel debulebebad ver miiCneva, 
Tumca bolo dros am mimarTulebiT muSaoba grZeldeba, rac Tan-
daTan ikveTeba rogorc bolo wlebSi saxelmwifos mier miRebul 
regulaciebSi, romlebic nawilobriv SromiTi migraciis reg-
ulirebis sakiTxebsac moicavs, ise im organizaciebis kvleveb-
Si, romlebic saqarTveloSi SromiTi migraciis mimarTulebiT 
muSaobaSi arian CarTulni. saqarTvelos ratificirebuli aqvs 
`evropis socialuri qartia (Sesworebuli)~, romlis debulebebi 
SromiT migraciasTan dakavSirebiT qveynisTvis Sesasruleblad 
savaldebuloa. saqarTvelos ratificirebuli aqvs, agreTve, sxva 
konvenciebic, romlebic, garkveulwilad, exeba SromiTi migraci-
is sferos: Sromis saerTaSoriso organizaciis 181-e konvencia 
`dasaqmebis kerZo saagentoebis Sesaxeb~, Sromis saerTaSoriso 
organizaciis 88-e konvencia `dasaqmebis samsaxuris organizebis 
Sesaxeb~, `Sromisa da dasaqmebis sferoSi diskriminaciis Sesaxeb~ 
saerTaSoriso konvencia, aseve konvenciebi, romlebic areguli-
reben trefikingis sakiTxebs.

rac Seexeba ucxoelebisaTvis samuSao bazarze wvdomis reg-
ulirebas, saqarTveloSi myof imigrantebs saqarTvelos moqa-
laqeebTan gaTanabrebuli pirobebi aqvT. saqarTveloSi Sromis Ta-
visufleba uzrunvelyofilia konstituciiT. ojaxis gaerTianebis 
ufleba aRiarebulia da daculia saqarTvelos kanonmdeblobiT. 
zogadi, profesiuli da umaRlesi ganaTlebis xelmisawvdomo-
bis TvalsazrisiT, ucxo qveynis moqalaqeTa mimarT ar moqmedebs 
arcerTi diskriminaciuli xasiaTis regulacia. erTaderTi moTx-
ovna adgilobrivi damsaqmeblebis mier Sromis, janmrTelobisa 
da socialuri dacvis saministros ssip – socialuri momsaxure-
bis saagentosTvis SromiTi imigrantis saqarTveloSi dasaqme-
bis Sesaxeb informaciis miwodebaa.34 qarTulis, rogorc ucxo 

34 aRniSnuls `SromiTi migraciis Sesaxeb~ saqarTvelos kanoni da `SromiTi imigrantis 
(saqarTveloSi mudmivi binadrobis nebarTvis armqone ucxoelis) adgilobriv 
damsaqmebelTan SromiTi mowyobisa da anazRaurebadi SromiTi saqmianobis 
ganxorcielebis wesis damtkicebis Sesaxeb~ saqarTvelos mTavrobis 2015 wlis 7 
agvistos №417 dadgenileba aregulirebs.
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enis, Seswavlis xelSewyobis mizniT, saqarTvelos ganaTlebisa da 
mecnierebis saministros mier Seiqmna saswavlo portali.35 kanoni 
`ucxoelTa da moqalaqeobis armqone pirTa samarTlebrivi mdgo-
mareobis Sesaxeb~ krZalavs ucxoelTa mimarT diskriminaciul, 
damakninebel da damamcirebel mopyrobas. 2014 wlidan `diskrimi-
naciis yvela formis aRmofxvris Sesaxeb~ kanonisa da 2016 wlidan 
`saerTaSoriso dacvis Sesaxeb~ kanonebis amoqmedebiT daculia 
dasaqmebis, Sromis, Sromis anazRaurebisa da SromiTi urTierTo-
bebi. saqarTvelos kanoni `saerTaSoriso dacvis Sesaxeb~ TavSesa-
fris maZiebels aZlevs uflebas, saqarTvelos moqalaqis msgavsad 
isargeblos Sromis uflebiT, kerZod, dasaqmdes damoukideblad 
an sxva damsaqmeblis meSveobiT.36 `saqarTvelos moqalaqeebis saqa-
rTvelodan gasvlisa da saqarTveloSi Semosvlis wesebis Sesaxeb~ 
kanoni, saerTaSoriso samarTlis sayovelTaod aRiarebuli prin-
cipebis Sesabamisad, gansazRvravs saqarTvelos moqalaqeTa saqa-
rTvelodan gasvlisa da Semosvlis wesebsa da pirobebs. amasTa-
nave, is emigraciis sakiTxis ganxilvisa da gadawyvetis wesebs 
zogadad awesrigebs. trefikingis msxverplTa (dazaralebulTa) 
dacvisa da daxmarebis saxelmwifo fondi, romelic aris Sromis 
saministros struqturuli erTeuli, trefikingis msxverplebsa 
da dazaralebulebs sTavazobs iseT momsaxurebebs, rogorebicaa 
TavSesafriT, samedicino, iuridiuli da fsiqologiuri daxmare-
biT uzrunvelyofa. fondi beneficiarebs, aseve, sTavazobs erT-
jerad kompensacias, reabilitaciis, reintegraciis programebs 
da krizisuli centriT momsaxurebis servissac.37

dabrunebul migrantebs warmoSobis qveyanaSi CamoaqvT axali 
codna da unarebi, Tanamedrove teqnologiebi, ideebi da inova-
ciebi, rac finansur kapitalze aranakleb mniSvnelovania. Tumca 
patara qveynebis adgilobrivi kapitalis SesaZleblobebi mokrZa-

lebulia. qveyanaSi umuSevrobisa da, Sesabamisad, siRaribis da-

Zlevis ZiriTadi gza aris instituciuri reformebi, investici-

uri aqtiurobis gazrda. im globalur kanonzomierebaTa Secnoba 

35 [http://geofl.ge/#!/page_home].
36 saqarTvelos kanoni saerTaSoriso dacvis Sesaxeb, muxli 58.1.(m).
37 [http://www.atipfund.gov.ge]. 
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da gaTvaliswineba qveynis ekonomikuri ganviTarebis procesSi, 

rac gansakuTrebiT mniSvnelovania iseTi saxelmwifoebisTvis, 

rogoric saqarTveloa. amdenad, ganviTarebis Tanamedrove etapze 

patara qveynebis, maT Soris saqarTvelos mizani msoflios ekono-

mikur sivrceSi integracia unda gaxdes, rac miiRweva biznesgare-

mos harmonizaciiT am sferoSi msoflios ZiriTad moTxovnebTan. 
harmonizacia ar aris calmxrivi procesi, is mWidro kavSirSia 

SromiT migraciis maregulirebel normebTanac. 

3. SromiTi migrantebi, sasamarTlo da saqarTveloSi 
arsebuli viTareba

saerTaSoriso samarTalSi didi yuradReba eTmoba erovnuli sa-

samarTloebis mier gadawyvetilebebSi adamianis uflebaTa saer-

TaSoriso normebis gamoyenebis sakiTxs. aRsaniSnavia 2006 wels 

gaeros egidiT miRebuli e.w. `bangaloris principebi~.38 `bangal-

oris principebidan~ erT-erT mniSvnelovan principadaa39 Camoy-

alibebuli mosamarTlis valdebuleba, iyos saqmis kursSi adami-

anis uflebaTa sferoSi moqmedi saerTaSoriso samarTlis, kon-

venciebisa da sxva dokumentebis cvlilebebTan dakavSirebiT. 
mosamarTleTa saqmianobaSi saerTaSoriso samarTlis gamoyenebis 

sakiTxebs aseve evropis sabWos farglebSic eTmoba yuradReba. 
1999 wels lisabonSi miRebul evropis qartiaSi mosamarTleTa 

statusis Sesaxeb xazgasmulia mosamarTleTa momzadebis saWiroe-

ba, rac iTvaliswinebs adamianis uflebaTa saerTaSoriso samarT-

lis mimarTulebiT codnis gaRrmavebas.40

38 ix. [http://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore_principles.pdf], 
damatebiT ix. gaeros generaluri asambleis 2200 (XXI) rezolucia, ix. [http://www.
un.org/docs/ecosoc/documents/2006/resolutions/Resolution%202006-23.pdf].

39 principi 6.4.
40 z. meiSvili, l. WeliZe, adamianis uflebaTa saerTaSoriso xelSekrulebebi da saqar-

Tvelos sasamarTlo praqtika, nawili pirveli, 2006, 8.
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dRes ukve SesaZlebelia sasamarTloSi adamianis uflebaTa 
saerTaSoriso samarTlis normebis gamoyeneba, iseve, rogorc 
yve la im uflebisa da Tavisuflebis dacva, rasac konkretu li 
normatiuli safuZveli aqvs. sasamarTlo xelisuflebis rolze 
damokidebulia, ganxorcieldeba Tu ara praqtikaSi konstitucii-
sa da sxva Sidasaxelmwifoebrivi normatiuli aqtebis debulebebi 
saerTaSoriso xelSekrulebaTa qveynis normatiul aqtad aRiare-
bis Sesaxeb da Seitans Tu ara wvlils adamianis uflebaTa saer-
TaSoriso xelSekrulebebi qveyanaSi adamianis uflebaTa dacvis 
saerTaSoriso standartebis damkvidrebaSi.41 amis naTeli maga-
liTia saqme filartiga pena iralas winaaRmdeg,42 romelic 1980 
wels amerikis SeerTebuli Statebis meore saapelacio sasamarT-
lom43 ganixila da romelic mniSvnelovani aRmoCnda ara mxolod 
aSS-is samarTalwarmoebisTvis, aramed saerTaSoriso samarTlis 
Sidasaxelmwifoebriv samarTalwarmoebaSi integrirebis kuTxiT. 
am saqmem saerTaSoriso samarTlis Sida kanonmdeblobis nawilad 
aRiarebis precedenti Seqmna da win wamowia erovnuli sasamarT-
los rolic adamianis uflebaTa saerTaSoriso samarTlis ganvi-
Tarebis saqmeSi.

rac Seexeba saerTaSoriso doneze SromiTi migrantebis saqme-
Ta44 ganxilvis process, rogorc cnobilia, adamianis ufleba-
Ta evropuli sasamarTlos mier gamotanili gadawyvetilebebi 
savaldebuloa wevri qveynebisaTvis da iwvevs mTavrobebis mier 
maTi kanonmdeblobisa da administraciuli praqtikis cvlilebas 
mraval sferoSi. adamianis uflebaTa evropul sasamarTlos45 jer 

41 k. korkelia, i. qurdaZe, adamianis uflebaTa saerTaSoriso samarTali adamianis 
uflebaTa evropuli konvenciis mixedviT, 2004, 85.

42 Dolly M. E. FILARTIGA and Joel Filartiga, Plaintiffs-Appellants v. Americo Norberto PENA-IRALA, Defendant-
Appellee, 630 F.2d 876, United States Court of Appeals, Second Circuit, No. 191, Docket 79-6090, Argued 
Oct. 16, 1979, Decided June 30, 1980, ix. [http://www.uniset.ca/other/cs5/630F2d876.html].

43 Dolly M. E. FILARTIGA and Joel Filartiga, Plaintiffs-Appellants v. Americo Norberto PENA-IRALA, 
Defendant-Appellee, 630 F.2d 876, United States Court of Appeals, Second Circuit, No. 191, Docket 79-
6090, Argued Oct. 16, 1979, Decided June 30, 1980, ix. [http://www.uniset.ca/other/cs5/630F2d876.
html].

44 ix. [https://www.echr.coe.int/Pages/home.aspx?p=press%2Ffactsheets].
45 ix. [https://www.coe.int/ka/web/tbilisi/europeancourtofhumanrights]. 
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mxolod dakavebuli, maT Soris arasrulwlovani migrantebis46 
saqmeebi aqvs ganxiluli. sasamarTlom ganxilul saqmeebSi daad-
gina evropuli konvenciis me-347, me-5.148, me-5.449 da me-850 muxlebis 
darRveva, rac nawilobriv daukavSira migraciasac, Tumca, Zir-
iTadad, mxolod imitom, rom am saqmeebSi monawile pirebi mi-
grantebis statusiT daakaves. 

rTuldeba mdgomareoba Sromis bazarze, umuSevrebi ver pa-
suxoben samuSao Zalis mimarT wayenebul moTxovnebs. sabazro 
me qanizmebiT maTi socialur ganviTarebaSi CarTva SeuZlebe-
lia, Tuki maT ise ar mivudgebiT, rogorc ekonomikuri mwarmoe-
blurobis mTavar Zalas. es, ekonomikurTan erTad, kulturuli 
identurobis sxvaobis Sedegicaa. maTTvis rTulia, fexi auwyon 
informaciul revolucias, romlisTvisac informacia da cod-
na nedleulicaa da saqonelic. arada, unda izrdebodes Sromis 
xarisxi da, Sesabamisad, misi fasic. iwyeba umuSevrad darCeni-
li samuSao Zalis migracia ganviTarebadi qveynebidan. migraciis 
problema SeiZleba sxvadasxva mizeziT aixsnas, Tumca ekonomi-
kuri faqtoris wili udidesia. ikveTeba ucxoeli gaRaribebuli 
muSebis eqspluataciis tendenciebi – Raribi qveynebis mosax-
leobis eqspluatacia msxvili industriuli Zalebis mier. iafma 
muSaxelma produqciis warmoebis gadadineba gamoiwvia sazRvar-
gareTis qveynebSi. Semcirda srul ganakveTebze momuSaveTa ricx-
vi. saSualo fenis Semosavlebi TandaTanobiT mcirdeba. Sromi-
Ti migraciis kuTxiT saCivrebis ganxilvis SemTxvevaSi yvela es 
faqtori unda iqnes gaTvaliswinebuli. globalizaciis pirobebSi 
ganaTlebaa Sromis saerTaSoriso bazarze gasvlisa da axali te-

46 ix. [https://www.echr.coe.int/Documents/FS_Accompanied_migrant_minors_detention_ENG.pdf. da 
[https://www.echr.coe.int/Documents/FS_Unaccompanied_migrant_minors_detention_ENG.pdf]. 

47  muxli 3. wamebis akrZalva, aravin SeiZleba daeqvemdebaros wamebas, araadamianur an 
Rirsebis Semlaxvel mopyrobas an dasjas.

48 muxli 5.1. Tavisuflebisa da piradi xelSeuxeblobis ufleba.
49 muxli 5.4. yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, ufleba 

aqvs mimarTos sasamarTlos, romelic swrafad ganixilavs misi dapatimrebis 
marTlzomierebis sakiTxs da gamoscems brZanebas misi gaTavisuflebis Sesaxeb, Tu 
dapatimreba ar aris kanonieri.

50 muxli 8. piradi da ojaxuri cxovrebis pativiscemis ufleba.
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qnologiebis aTvisebis ZiriTadi piroba, rasac mohyveba samuSao 
Zalis mobilurobis zrda.51

saqarTveloSi ucxo qveynebis gamocdilebis gaziareba da ev-
ropuli sasamarTlos gadawyvetilebebis ukeT gacnoba gansa-
kuTrebiT aqtualuri gaxda adgilobriv sasamarTlo gadawyve-
tilebaTa evropul sasamarTloSi gasaCivrebis precedentis Sem-
deg.52 sainteresoa is faqti, rom erovnul sasamarTlos ar Seu-
Zlia, ubralod, ugulebelyos mxaris mier moSveliebuli saer-
TaSoriso xelSekrulebis an sasamarTlos gadawyvetilebis nor-
ma, imis dasabuTebis gareSe, ratom ar SeiZleba misi gamoyeneba am 
konkretul saqmesTan dakavSirebiT. ra Tqma unda, mosamarTlis 
tvirTi mZimdeba, magram am tvirTis Semsubuqeba ar unda moxdes 
samarTlianobis principis xarjze.53 

Tu gadavxedavT SromiT migrantebTan dakavSirebiT saqarTve-
loSi arsebul praqtikas, arsebobs ramdenime sasamarTlo prec-
edenti, rodesac turistuli firmebis warmomadgenlebs brali 
edebodaT sazRvargareT wasvlis msurveli klientebis motyu-
ebasa da fulis gamoZalvaSi. amgvari sasamarTlo precedentebi 
SemTxveviTi iyo da ar asaxavs samarTaldamcavi organoebisa da 
prokuraturis koordinirebul politikas amgvari firmebis ara-
legaluri saqmianobebis winaaRmdeg. kidev erTi barieria is, rom 
motyuebul klientebs sWirdebaT policiaSi an prokuraturaSi 
saCivris Setana, magram qarTul sazogadoebaSi ar arsebobs aq-
tiuri samoqalaqo CarTulobis tradicia, ris gamoc gasaCivre-
ba TiTqmis ar xdeba. amis nacvlad motyuebuli klientebi amjo-
bineben samarTlis sakuTar xelSi aRebas, piradad ukavSirdebian 
trefikerebsa da samuSaoze amyvanebs, zewolas axdenen maTze da 
moiTxoven fulis dabrunebas. sxva xelisSemSleli faqtoria is, 
rom Sesabamisma pirebma ar ician sakuTari uflebebis dacvis xe-

51 Tbilisis saxelmwifo universiteti, ekonomikisa da biznesis fakulteti, saerTa-
Soriso samecniero-praqtikuli konferencia 6-7 aprili, 2012 weli, gamomcemloba 
`universali~, Tbilisi, 2012, 183-184.

52 z. meiSvili, l. WeliZe, adamianis uflebaTa saerTaSoriso xelSekrulebebi da 
saqarTvelos sasamarTlo praqtika, nawili pirveli, 2006, 24.

53 k. korkelia, i. qurdaZe, adamianis uflebaTa saerTaSoriso samarTali adamianis 
uflebaTa evropuli konvenciis mixedviT, 2004, 95.
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lmisawvdomi meqanizmebis Sesaxeb. amitom Tavad saxelmwifom unda 
izrunos moqalaqeebis samoqalaqo CarTulobis amaRlebaze.

rogorc adgilobrivi, ise ucxoeli moqalaqeebi aRniSnaven, 
rom sasamarTlo sistemas, xSirad, ar ZaluZs kerZo mesakuTreTa 
uflebebis dacva, xolo es yvelaferi uaryofiTad aisaxeba saqa-
rTvelos sainvesticio garemos maxasiaTeblebze. ucxoeli da qa-
rTveli investorebi kvlavac eWvis TvaliT uyureben sasamarT-
los unars, rom is daicavs kerZo sakuTrebas. sustia inteleqtua-
luri sakuTrebis dacvis mxriv kanonis aRsruleba. 

amJamad saqarTveloSi dinamikurad viTardeba TanamSromloba 
evrokavSiris wevr saxelmwifoebsa da sxva qveynebTan legaluri 
migraciis SesaZleblobebis gafarToebis, aralegaluri migraci-
isa da transnacionaluri da transsasazRvro organizebuli da-
naSaulis prevenciis kuTxiT. gansakuTrebuli yuradReba eTmo-
ba saqarTvelos moqalaqeTa dabrunebisa da reintegraciis xe-
lSewyobis meqanizmebis ganviTarebas, saqarTveloSi ltolvilisa 
Tu humanitaruli statusis mqone pirebisa da TavSesafris maZie-
belTa uflebebis dacvas da integraciis xelSewyobas.54 miuxeda-
vad amisa, naklebia iseTi adamianTa ricxvi, romlebic ucxoeTSi 
warmatebuli SromiTi migraciidan dabrunebis Semdeg rCebian sam-
SobloSi.

 
daskvna

qveynebis midgoma SromiTi migraciis sferos mowesrigebis mimarT, 
rogorc zogadi damokidebulebis, ise samarTlebrivi aqtebis 
formebisa da struqturis TvalsazrisiT, gansxvavebuli da indi-
vidualuria. midgomebi gansxvavdeba qveynis specifikis, masSi so-
cialur-ekonomikuri viTarebis, qveynis samarTlebrivi sistemis 
mixedviT. 

saxelmwifoebma unda gaiTvaliswinon erTi garemoeba, romel-
ic postindustriuli sazogadoebisTvisaa damaxasiaTebeli, ker-
Zod, maRali teqnologiebi, Tanamedrove mecnierul-teqnikuri 

54 migraciis sakiTxTa samTavrobo komisia, saqarTvelos 2017 wlis migraciis profili, 
Tb., 61-63; ix. aseve [http://migration.commission.ge/files/migraciis_profili_2017_a4_new_1.pdf].
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procesi iwvevs samuSao Zalis mudmiv gamoTavisuflebas. daxmare-
ba unda aRmoeCinos am samuSao Zalas axali profesiuli unar-Cven-
ebis SeZenaSi da maTi profesiuli gamocdilebis gamoyenebas sxva 
seqtorebSi. 

saerTaSoriso migracia, marTalia, bevri pozitiuri cvli-
lebis momtani SeiZleba iyos SromiTi migrantebisTvis, magram 
bevri maTgani cudi samuSao da sacxovrebeli pirobebis, dabali 
xelfasis, saxifaTo samuSao pirobebis, socialurad daucveli, 
diskriminaciuli da qsenofobiuri garemos msxverplia. arasrul-
wlovani migrantebi ormagad mowyvladi jgufia, asakisa da mi-
graciis statusis gaTvaliswinebiT. amas emateba is, rom migrantTa 
mimarT sazogadoebebSi sajarod Camoyalibebulia araswori azri 
da SromiTi migrantebis roli dakninebulia. garda amisa, Tavad 
SromiTi migrantebi enobrivi da informaciuli barierebis, ucno-
bi garemos da qveynebSi mwiri sakanonmdeblo regulaciebis gamo 
xSir SemTxvevaSi damsaqmeblebis mxridan iCagrebian. qveynebis um-
ravlesobas ar gaaCnia umuSevrobis Semweobis sistema da ganvi-
Tarebuli qveynebis mxolod mesamedi Tu uzrunvelyofs arale-
galuri da TviTdasaqmebulebis seqtoris mSromelebs socialuri 
daxmarebiT. am mizezebis gamo migraciis dadebiTi gamocdilebis 
gamoyenebisTvis specifikuri saxelmwifo programebisa da poli-
tikis SemuSaveba saerTaSoriso doneze sul ufro aqtualuri 
xdeba. ganviTarebadi qveynebidan emigracias, ZiriTadad, dadeb-
iTi gavlena aqvs siRaribis aRmofxvraze, Tumca mas Tan axlavs 
problemebic (`tvinebis gadineba~, `holandiuri daavadeba~). 

ekonomikuri globalizaciis intensivoba msoflios sxvadasx-
va nawilSi araTanabaria da dakavSirebulia qveynebis ekonomikuri 
ganviTarebis donesTan. globalizacia, saxelmwifoTa ekonomiku-
ri kargaxsniloba da masobrivi, Seuferxebeli migraciuli pro-
cesebi, erTi mxriv, TiTqos amcirebs umuSevrobas erT romelime 
qveyanaSi, magram, imavdroulad, zrdis umuSevrobas meore qveya-
naSi. firmebs TavianTi warmoeba im qveynebSi gaaqvT, sadac kvali-
ficiuri muSaxelis ufro iafad daqiravebis SesaZleblobaa. Tana-
medrove etapze adamianuri resursi erT-erTi umniSvnelovanesia, 
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romelic organizaciis efeqtianobas ganapirobebs. am resursis 
warmatebul marTvazea damokidebuli nebismieri organizaciis 
konkurentunarianoba, radgan teqnikisgan gansxvavebiT, adamianu-
ri resursis produqtiulobas sazRvari ar aqvs, gansakuTrebiT 
maSin, rodesac arsebobs am resursis wamaxalisebeli RonisZiebebi. 
teqnologiuri Tu organizaciuli siaxleebis danergvas mxolod 
im SemTxvevaSi moaqvs sasurveli Sedegi, Tu siaxle integrirebu-
li da koordinirebulia sakadro politikasTan. magram mraval 
qveyanaSi jer araa gatarebuli yvela RonisZieba imisaTvis, rom am 
mimarTulebiT saWiro sakanonmdeblo da sasamarTlo regulacie-
bi amoqmeddes. Sesabamisad, damsaqmebelic naklebad zrunavs Tavi-
si Sida regulaciebis cvlilebaze, rodesac saxelmwifos mxridan 
amis moTxovna ar arsebobs.

SromiTi migrantebis raodenobis zrda rogorc ganviTareba-
di, ise ganviTarebuli qveynebis ekonomikis progress sul ufro 
mWidrod ukavSirdeba, rac, Tavis mxriv, aucilebels xdis Sromi-
Ti migrantebis uflebebis dacvis iseTi regulaciebis SemoRebas, 
romlebic xels Seuwyobs, migrantebis dacvasTan erTad, ekono-
mikis axali mimarTulebebiT ganviTarebasac. amasTanave, aucileb-
lad unda aRiniSnos, rom saerTo msoflio globaluri procese-
bis gaTvaliswinebis gareSe saxelmwifoTa ekonomikis progresi 
ver moxdeba, rac, gansakuTrebiT, 2008 wlis msoflio finansuri 
krizisis Semdgom gamoikveTa. 

rodesac SromiTi migranti Tavis qveyanas tovebs, udides risks 
eweva, magram gamarTlebis SemTxvevaSi mogebuli rCeba ara marto 
is da misi ojaxi, aramed saxelmwifo da msoflio sazogadoebac. 
samuSao Zalis eqsportis Sedegad saxelmwifoebi mniSvnelovan Se-
mosavals iReben valutis saxiT, emigrantTa gzavnilebis formiT. 
marTalia, inteleqtis gadineba aferxebs warmoSobis qveynebis 
ganviTarebas, Tumca emigrantebis mier sazRvargareT miRebuli 
ganaTlebisa da kvalifikaciis warmoSobis qveynisken mimarTva da 
am potencialis efeqtiani gamoyeneba mniSvnelovani wamaxalisebe-
li Zala SeiZleba iyos am qveynis ekonomikuri ganviTarebisTvis.
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sakuTrebis uflebis dacvis uzrunvelyofa 
gadasaxadebisa da sxva gadasaxdelebis 

dawesebisas

maka kartozia, levan alafiSvili

1. Sesavali

sakuTrebis ufleba demokratiul saxelmwifoSi samoqalaqo sta-
bilurobisa da ganviTarebis safuZvels qmnis. sakuTrebis uf-
lebis daculobis gareSe Seulebelia keTildReobisa da social-
uri miznebis miRweva. daculi sakuTrebis ufleba uzrunvelyofs 
samewarmeo Tavisuflebas, rac, Tavis mxriv, aris saxelmwifoSi 
simdidris zrdisa da progresis winapiroba.1 swored sakuTrebis 
uflebis uzrunvelyofiTa da Tavisufali samewarmeo saqmiano-
biT aris SesaZlebeli sajaro finansebis, sabiujeto Semosavlebis 
zrda da am Semosavlebis gamoyenebiT usafrTxoebis, marTlmsa-
julebis, socialuri dacvisa Tu sxva sazogadoebrivi interese-
bis uzrunvelyofa.2 

1 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis №3/1/512 gadaw-
yvetileba saqmeze – `daniis moqalaqe heike qronqvisti saqarTvelos parlamentis 
winaaRmdeg~, II-32,33 da saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis 
№2/1-370,382,390,402,405 gadawyvetileba saqmeze – `saqarTvelos moqalaqeebi: zaur 
elaSvili, suliko maSia, rusudan gogia da sxvebi da saqarTvelos saxalxo damcveli 
saqarTvelos parlamentis winaaRmdeg~, II-6.

2 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis №1/2/384 gadawyve-
tileba saqmeze – `saqarTvelos moqalaqeebi: daviT jimSeleiSvili, tariel gvetaZe 
da neli dalalaSvili saqarTvelos parlamentis winaaRmdeg~, II-5.
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sabiujeto Semosavlebis didi nawili gadasaxadebiT Seivse-
ba. mewarmeebi Tu dasaqmebulebi sakuTari SromiT gamomuSave-
buli Semosavlebidan nawils savaldebulo wesiT ixdian sajaro 
miznebis uzrunvelyofisTvis, ise, rom sanacvlo uSualo da per-
sonalur sargebels ar iReben. es Semosavlebi mewarmeebisa Tu 
dasaqmebulebis sakuTrebaa, romlis nawilic eqvemdebareba saja-
ro miznebiT SezRudvas, rac konstituciuri valdebulebaa. 

saqarTvelos konstituciiT aris gansazRvruli kanoniT dawe-
sebuli gadasaxadebis da mosakreblis gadaxdis valdebuleba.3 
saqarTvelos konstitucia ar gansazRvravs gadasaxadisa da mo-
sakreblis arss, Tumca adgens ramdenime aucilebel pirobas: es 
unda iyos umaRlesi warmomadgenlobiTi organos mier miRebuli 
kanoniT SemoRebuli valdebuleba, xolo misi odenoba, struqtu-
ra Tu gadaxdis wesi gansazRvruli unda iyos kanoniT. gardamava-
li konstituciuri normiT sapensio da sadazRvevo Senatanebi ar 
aris gadasaxadi, Tumca unda regulirdebodes kanoniT.4 analo-
giuri Canaweria organul kanonSi `ekonomikuri Tavisuflebis 
Se saxeb~.5 amdenad, yvela gadasaxdeli aris Tu ara gadasaxadi da 
daculia Tu ara sakuTrebis uflebis konstituciuri garantiebi, 
pasuxgaucemeli rCeba.

marTalia, gadasaxadisa da mosakreblis cnebebi gadmocemu-
lia, Sesabamisad, saqarTvelos sagadasaxado kodeqssa da `mo-
sakreblebis sistemis safuZvlebis Sesaxeb~ saqarTvelos kanonSi, 
magram arsebulma praqtikam da sapensio SenatanebTan dakavSire-
biT konstituciaSi Setanilma Canawerma dRis wesrigSi daayena ga-
dasaxadis cnebis ganmarteba, pirvel rigSi, sakuTrebis uflebis 
uzrunvelyofis konteqstSi.

sakuTrebis ufleba eqvemdebareba rogorc sajarosamarTle-
briv, ise kerZosamarTlebriv SezRudvas. mTavroba warmodgenil-

3 saqarTvelos konstitucia, saqarTvelos parlamentis uwyebebi, 31-33, 24/08/1995,  
67-e muxli.

4 saqarTvelos konstituciuri kanoni `saqarTvelos konstituciaSi cvlilebis Se-
tanis Sesaxeb~, ssm-is vebgverdi, 19/10/2017, me-2 muxli, me-6 punqti.

5 saqarTvelos organuli kanoni `ekonomikuri Tavisuflebis Sesaxeb~, ssm, 14/07/2011, 
11-li muxli.
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ia rogorc sajarosamarTlebriv, ise kerZosamarTlebriv urT-
ierTobebSi. amdenad, mTavrobas aqvs saSualeba, misTvis damaxas-
iaTebeli upiratesoba gamoiyenos adamianis sakuTrebis uflebis 
SezRudvisTvis rogorc normatiuli aqtis miRebiT, aseve samoqa-
laqosamarTlebrivi institutebis gamoyenebiT.

sakuTrebis uflebis uzrunvelyofisTvis da gadasaxdelebis 
dawesebisas mTavrobis SezRudvisTvis saWiroa diskusiis xe-
lSewyoba gadasaxadis Taobaze erTiani midgomebis dasamkvidreb-
lad. 

sakanonmdeblo garemos, saqarTvelos sakonstitucio sasamar-
Tlos, agreTve adamianis uflebaTa evropuli sasamarTlosa da 
amerikis SeerTebuli Statebis sasamarTloebis mier mocemuli 
ganmartebebisa da saqarTvelos mTavrobis saqmianobidan warmod-
genili magaliTebis mimoxilviT statiaSi gadmocemulia gadasaxa-
dis mTavari elementebisa da cnebis ganmarteba. 

2. gadasaxadis arsobrivi ganmarteba

mewarmisa Tu dasaqmebulis sakuTrebis (Semosavlebis) is nawili, 
romelic sajaro miznebis misaRwevad savaldebulo da sanacvlo 
personaluri ukugebis gareSe warimarTeba xazinaSi, mecniereba-
sa da praqtikaSi gadasaxadis saxeliT aris cnobili. gadasaxadi 
aris sakuTrebis uflebis konstituciuri SezRudva. moqalaqisT-
vis gadasaxdelis dawesebis konstituciurobas gansakuTrebuli 
mniSvneloba mianiWa saqarTvelos sakonstitucio sasamarTlom 
da aRniSna: `yoveli ukanonod gadaxdili safasuri aseve xely-
ofs saqarTvelos konstituciis 21-e muxliT dacul sakuTrebis 
uflebas~.6 

 gadasaxadis cneba ar aris mxolod samarTlebrivi kate-
goria, igi mecnierebis sxva dargebis kvlevis saganic aris. mniS-

6 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba N2/1/187-188, `airzena – 
saqarTvelos aviaxazebi~ saqarTvelos parlamentis da saqarTvelos transportisa 
da komunikaciebis saministros winaaRmdeg, 10 ianvari, 2003, 7.
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vnelovania ekonomikisa da samarTlis mkvlevarTa mier warmodge-
nili gadasaxadis cnebis analizi. 

mecnierTa erTi nawili gadasaxads ganmartavs rogorv fiziku-

ri da iuridiuli pirebis savaldebulo gadasaxdels, romelsac 

saxelmwifo amoiRebs;7 mecnierTa meore nawili gadasaxads ganmar-

tavs rogorc iZulebaze damyarebul ekonomikur urTierTobas, 

romlis drosac xdeba materialuri da aramaterialuri sikeTis 

`vinmes mier, vinmes sasargeblod~ ganawileba.8 rogorc aqedan 

Cans, mecnierebi gadasaxadis ganmartebisas, umTavresad, iZule-

bas, qonebis iZulebiT gadanawilebas gamoyofen. es ki samarTle-

brivad sakuTrebis uflebis SezRudvas niSnavs. 
sayuradReboa, rom ekonomikis mkvlevrebi gadasaxadis arse-

biT maxasiaTeblad ar warmoadgenen sikeTis ganawilebis, sakuTre-

bis uflebis SezRudvis mizans. gadasaxadi, rogorc ekonomikuri 

kategoria, warmodgenilia sakuTrebis SezRudvad, rogorc saja-

ro, aseve kerZo miznebisTvis.
mecnierebi gadasaxadis, rogorc kanoniT dakisrebuli val-

debulebis, ganmartebisas xazs usvamen mis iZulebiT xasiaTs da 

valdebulebis SeusruleblobisTvis pasuxisgeblobis arsebobas.9 

swored sagadasaxado pasuxismgeblobis maregulirebeli normebi-

sa da meqanizmebis arseboba ganapirobebs sagadasaxado sistemis 

efeqtianobas. garda pasuxismgeblobisa, mecnierebi gadasaxadis 

kvalifikaciisTvis mniSvnelovnad miiCneven, Tu saiT miemarTe-

ba gadasaxdeli, anu moqalaqisgan amoRebuli fuladi saxsrebi 

miemarTeba Tu ara biujetSi.10 

mniSvnelovania, rom gadasaxadis cnebis universaluri 

ganmarteba ar arsebobs da am sakiTxze konsensusi ar arsebobs 

7 e. baraTaSvili, a. abralava,  l. baxtaZe, r. kakulia, gadasaxadebi da sagadasaxado 
dabegvra, stu, Tbilisi, 2015, 25.

8 g. uridia, sagadasaxado saqme, universali, Tbilisi, 2017, 57.
9 z. rogava, sagadasaxado samarTaldarRveva da pasuxismgebloba, marTlmsajuleba, 

N2, 2007, 223.
10 l. nadaraia, z. rogava, k. ruxaZe, b. bolqvaZe, saqarTvelos sagadasaxado kodeqsis 

komentari, wigni 1, Tbilisi, 2012, 39-40.
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arc mecnierebaSi da arc ekonomikuri profilis wamyvan saer-

TaSoriso institutebSi. `spiloebisgan gansxvavebiT, romelTa 

danaxvac advilia, magram ganmarteba rTuli, gadasaxadebis iden-

tificireba-danaxvac da ganmartebac rTulia~ – aRniSnulia evro-

pis ekonomikuri TanamSromlobisa da ganviTarebis organizaciis 

(OECD) mier gamocemul kvlevaSi.11 organizaciis saxelmZRvanelo 

ganmartebiT, gadasaxadi warmodgenilia rogorc savaldebulo, 

ukugebis gareSe gadasaxdeli mTavrobisTvis. 
 

2.1.  gadasaxdelis sajarosamarTlebrivi buneba da 
mizanmimarTuleba

saqarTvelos sakonstitucio sasamarTlom gadasaxdelis bune-

bas gansakuTrebuli mniSvneloba mianiWa. `mosakrebeli aris is 

kontribucia, romelsac gadamxdeli ixdis konkretuli sajaro 

dawesebulebis mier gaweuli momsaxurebis xarjebis anazRaurebi-

saTvis. mosakreblis SemTxvevaSi ama Tu im sazogadoebrivi sike-

Tis uzrunvelsayofad gaTvaliswinebuli xarjebi nawildeba im 

pirebze, romlebic sargebloben an potenciurad sargebloben 

am sikeTiT.~12 saqarTvelos sakonstitucio sasamarTlom war-

moadgina gansxvaveba gadasaxadsa da mosakrebels Soris – es aris 

sanacvlo sargeblis miRebis SesaZlebloba. sayuradReboa, rom 

sakonstitucio sasamarTlom ar mianiWa mniSvneloba gadasaxdel-

is mizanmimarTulobas, maSin rodesac kanoniT mosakrebeli aris 

aucilebeli gadasaxdeli biujetSi.13 gansaxilvel saqmeze saqarT-

velos sakonstitucio sasamarTlo msjelobda saqarTvelos Sina-

11 K.C. Messere and J.P. Owens, INTERNATIONAL COMPARISONS OF TAX LEVELS: PITFALLS AND INSIGHTS, 
OECD Economic Studies, 8 (Spring),1987, 94.

12 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba №2/3/1279, levan 
alafiSvili da `ks alafiSvili da yavlaSvili – saqarTvelos advokatTa jgufi~ 
saqar Tvelos mTavrobis winaaRmdeg, 5 ivlisi 2019, II-27.

13 saqarTvelos kanoni `mosakreblebis sistemis safuZvlebis Sesaxeb~, parlamentis 
uwyebani, 8-9, 06/02/1998, 1-li muxli.
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gan saqmeTa saministros sajaro samarTlis iuridiuli piri `112~-
is mier gaweuli momsaxurebis safasurebze, romlebic miemarTeba 

ara biujetSi, aramed am ssip-is sabanko angariSze xazinaSi. amde-

nad, kanoniT dawesebuli savaldebulo gadasaxdelis biujetSi 

gadaxda ar aris am gadasaxdelis konstituciiT gaTvaliswinebu-

li valdebulebis aucilebeli piroba. 
kvlevis sisrulisTvis unda ganimartos termini `biujetis~ 

mniSvneloba. biujeti aris RonisZiebebisa da programis Sesas-

ruleblad saWiro aqtivebis, kapitalis, Semosavlebisa da danax-

arjebis raodenobrivi gegma, romelic gamoiyeneba ganviTarebis 

an sxva saxis gegmebis Sesasruleblad, an saqonlisa da momsaxure-

bis gasawevad. biujeti gamoxatavs organizaciul miznebs, poli-

tikas da samoqmedo gegmebs finansuri TvalsazrisiT, – aRniSnu-

lia sajaro finansebis marTvis ganmartebiT leqsikonSi.14 

saqarTvelos sabiujeto kodeqsi biujets ganmartavs rogorc 

saqarTvelos centraluri, avtonomiuri respublikebisa da adg-

ilobrivi xelisuflebebis funqciebisa da valdebulebebis Ses-

rulebis mizniT misaRebi Semosulobebis, gasawevi gadasaxdelebi-

sa da naSTis cvlilebis erTobliobas, romelic damtkicebulia 

saqarTvelos centraluri, avtonomiuri respublikebisa da adgi-

lobrivi xelisuflebebis Sesabamisi organoebis mier.15

am ganmartebebiT dgindeba, rom biujeti aris safinan-

so-samarTlebrivi dokumenti, romliTac xelmZRvanelobs mTav-

roba mmarTvelobiTi funqciis Sesrulebisas. biujeti ar aris 

finansuri saxsrebis miRebisa da operirebis adgili. sajaro fi-

nansebis marTvisaTvis da gadasaxdelebis miRebisaTvis saxelmwi-

foSi arsebobs saxelmwifo xazina, saqarTvelos finansTa saminis-

tros saqveuwyebo dawesebuleba, romelic uzrunvelyofs sajaro 

finansebis aRricxvasa da operaciebis Sesrulebas.16 

14 sajaro finansebis marTvis ganmartebiTi leqsikoni, germaniis saerTaSoriso Ta-
namSromlobis sazogadoebis (GIZ)-is programa `sajaro finansebis marTva samxreT 
kavkasiaSi~, Tbilisi, 2018.

15 saqarTvelos sabiujeto kodeqsi, ssm, 47, 28/12/2009, me-6 muxli, `g~ punqti .
16 iqve, me-183, me-184 da 53-e muxlebi.
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yovelive aRniSnulis gaTvaliswinebiT, saqarTvelos saga-

dasaxado kodeqssa17 da `mosakreblebis sistemis safuZvlebis 

Sesaxeb~ saqarTvelos kanonSi18 gadasaxadisa da mosakreblis 

ganmartebaSi moxseniebuli termini `biujeti~ niSnavs gadasaxdel-

ebis mimarTvas saxelmwifo xazinaSi an sajaro dawesebulebis an-

gariSze. 

2.2. gadasaxdeli, rogorc kanoniT dakisrebuli valdebuleba 

saqarTvelos konstituciasTan erTad sxvadasxva sakanonmdeb-

lo aqtiT saqarTvelos moqalaqeebsa da kompaniebs dakisrebuli 

aqvT sxvadasxva gadasaxdelis gadaxdis valdebuleba, romlebic 

sxvadasxva niSniT emsgavseba gadasaxads. kanoniT gaTvaliswinebu-

li es savaldebulo gadasaxdelebi saqarTvelos konstituciuri 

kanonis gardamaval normaSi moxseniebul sadazRvevo da sapensio 

Senatans aregulirebs.19

 savaldebulo dazRveva da sadazRvevo Senatanis gadaxdis 

valdebulebis iZulebiTi aRsrulebis sakiTxebi gaTvaliswinebu-

lia saqarTvelos kanoniT `saqarTvelos teritoriaze moZra-

vi ucxo saxelmwifoSi registrirebuli avtosatransporto sa-

Sualebis mflobelis samoqalaqo pasuxismgeblobis savaldebulo 

dazRvevis Sesaxeb~ da saqarTvelos administraciul samarTal-

darRvevaTa kodeqsiT. pasuxismgeblobis dazRvevis valdebule-

basTan erTad, avtosatransporto saSualebis mflobelis mier 

savaldebulod gadasaxdeli premiis odenobebic gansazRvrulia 

kanoniT da igi 15 laridan 610 laramde meryeobs.20 pasuxismgeblo-

17 saqarTvelos sagadasaxado kodeqsi, ssm, 54, 12/10/2010, me-6 muxli.
18 saqarTvelos kanoni `mosakreblebis sistemis safuZvlebis Sesaxeb~, parlamentis 

uwyebani, 8-9, 06/02/1998, 1-li muxli.
19 saqarTvelos konstituciuri kanoni `saqarTvelos konstituciaSi cvlilebis 

Setanis Sesaxeb~, ssm-is vebgverdi, 19/10/2017, me-2 muxli, me-6 punqti.
20 saqarTvelos kanoni `saqarTvelos teritoriaze moZravi ucxo saxelmwifoSi 

registrirebuli avtosatransporto saSualebis mflobelis samoqalaqo pasu-
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bis dazRvevis valdebulebis darRvevisTvis saqarTvelos admin-

istraciul samarTaldarRvevaTa kodeqsiT gaTvaliswinebulia 

jarima 100 da 200 laris odenobiT,21 romlis amoRebasac uzrun-

velyofs saqarTvelos Sinagan saqmeTa saministros sapatrulo 

policia da jarimis Tanxa miemarTeba saxelmwifo xazinaSi. 
analogiuri midgomaa gadmocemuli saqarTvelos mTavrobis 

mier inicirebuli kanonproeqtebiT, romlebic saqarTveloSi 

registrirebuli avtosatransporto saSualebebis dazRvevas Se-

exeba. pasuxismgeblobis dazRvevis valdebulebasTan erTad, av-

tosatransporto saSualebis mflobelis mier savaldebulod ga-

dasaxdeli premiis odenobebic gansazRvrulia kanoniT da igi 75 

laridan 310 laramde meryeobs.22 administraciul samarTaldar-

RvevaTa kodeqsSi Sesatani cvlilebiT ki pasuxismgeblobis daz-

Rvevis valdebulebis darRvevisTvis gaTvaliswinebulia jarima 

100 da 200 laris odenobiT,23 romlis amoRebasac uzrunvelyofs 

saqarTvelos Sinagan saqmeTa saministros sapatrulo policia da 

jarimis Tanxa miemarTeba saxelmwifo xazinaSi.
dasaxelebul SemTxvevaSi, marTalia, regulacia Seexeba pasux-

ismgeblobis dazRvevas da masTan dakavSirebul kerZosamarTle-

briv urTierTobebs, magram dazRvevis valdebulebis aRsruleba 

uzrunvelyofilia iZulebiTi wesiT, saqarTvelos Sinagan saqme-

Ta saministros sapatrulo policiis mier sanqciis gamoyenebiT, 

romlis Tanxac miemarTeba saxelmwifo xazinaSi. es sadazRvevo 

Senatani iseTi niSnebiT, rogorebicaa kanoniT gaTvaliswinebu-

li dakisrebuli gadasaxdelis gadaxdis valdebuleba, agreTve 

valdebulebis xazinaSi mimarTuli jarimiTa da saxelmwifos mier 

xismgeblobis savaldebulo dazRvevis Sesaxeb~, ssm, 28/12/2017, me-5 muxli.
21 saqarTvelos administraciul samarTaldarRvevaTa kodeqsi, saqarTvelos ssr 

umaRlesi sabWos uwyebebi, 12-is danarTi, 31/12/1984, muxli 1911. 
22 kanonproeqti `saqarTveloSi registrirebuli avtosatransporto saSualebis 

mflo belis samoqalaqo pasuxismgeblobis savaldebulo dazRvevis Sesaxeb~, N07-
2/303/9, 31.12.2019, me-5 muxli. <https://info.parliament.ge/#law-drafting/17025> [11.06.2019].

23 kanonproeqti `saqarTvelos administraciul samarTaldarRvevaTa kodeqsSi 
cvlilebis Setanis Sesaxeb~, N07-2/303/9, 31.12.2019, muxli 1912.<https://info.parliament.
ge/#law-drafting/17144> [11.06.2019].
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iZulebis administrirebiT emsgavseba gadasaxads. pasuxismge-

blobis savaldebulo dazRvevis sadazRvevo Senatani gadasaxa-

disgan gansxvavdeba ukugebis anu sanacvlo sargeblis miRebis 

SesaZleblobiTa da kanoniT dadgenili odenobis sadazRvevo Se-

natanis gadasaxdelis konkretuli kerZo sadazRvevo kompaniis 

angariSze SetaniT.
zemoaRniSnul savaldebulo sadazRvevo SenatanebTan msgav-

sebis miuxedavad, maTgan arsebiTad gansxvavdeba savaldebulo 

sapensio Senatani. es instituti saqarTvelosTvis ucxo ar aris, 

socialuri dazRvevis gadasaxadis saxiT arsebobda 2004 wlamde.24 

imJamad moqmedi saqarTvelos sagadasaxado kodeqsi gadasaxads 

gansxvavebulad ganmartavda. `gadasaxadi aris am kodeqsis mixed-

viT biujetebsa da specialur saxelmwifo fondebSi (SemdgomSi 

– saxelmwifo fondi) savaldebulo Senatani, romelsac ixdis ga-

dasaxadis gadamxdeli, gadaxdis aucilebeli, araekvivalenturi 

da usasyidlo xasiaTidan gamomdinare~ – aRniSnuli iyo saqarT-

velos sagadasaxado kodeqsis me-5 muxlSi. rogorc Cans, gadasaxa-

dis maxasiaTeblad kanonmdebelma, biujetis garda, specialur 

fondebSi gadasaxdelebis mimarTva gansazRvra. mogvianebiT ki 

isev kanonmdebelma biujeti gansazRvra gadasaxadis Tanxebis aku-

mulirebis adgilad. swored aRniSnuli warmoaCens, rom kanonis 

miRebisa da gadasaxadebis dawesebis konstituciuri diskreci-

idan gamomdinare, gadasaxdelis saboloo daniSnulebis adgilis 

mixedviT (biujeti, specialuri fondi, xazina, kerZo angariSi), 
gadasaxdelis gadasaxadad kvalifikacia SeiZleba ar iyos swori, 

radgan sajaro xelisuflebis mixedulebazea damokidebuli, ro-

mel gadasaxdels ras daarqmevs da ras gansazRvravs misi mimarT-

vis saboloo adgilad.
`dagrovebiTi pensiis Sesaxeb~ saqarTvelos kanoni sapensio 

Senatans gansazRvravs rogorc sapensio sqemis monawile moqa-

laqis sasargeblod, mis individualur sapensio angariSze asaxvis 

24 saqarTvelos sagadasaxado kodeqsi, parlamentis uwyebani, 32, 24/07/1997, me-6 muxli, 
1-li punqti, `i~ qvepunqti.
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mizniT, am kanoniT gansazRvruli odenobiTa da wesiT gadaxdil 

Tanxas, romelsac ixdian saxelmwifo, damsaqmebeli da dasaqmebu-

li.25 kanoni sapensio Senatanis gadaxdas sapensio sqemaSi dasaqme-

bulis gawevrebis valdebulebas ukavSirebs.26 amdenad, sapensio 

Senatanis gadaxdis valdebuleba ara mxolod sakuTrebis ufle-

basTan, aramed gaerTianebis TavisuflebasTanac aris kavSirSi.27 

sapensio sqemaSi gawevreba da sapensio Senatanis gadaxdis val-

debulebebi dazRvevis, anabrisa Tu qonebis mindobiTi marTvis 

elementebs Seicavs, magram maTgan arsebiTi ganmasxvavebelia misi 

savaldebulo xasiaTi, gansakuTrebiT damsaqmeblisTvis, romelic 

ar aris sapensio sqemis monawile.
sapensio Senatanis msgavseba gadasaxadTan warmoCndeba misi 

sakuTrebis konstituciuri uflebis SezRudvis WrilSi ganxil-

visas. marTalia, kanoniT garantirebulia sapensio asakis miRwevis 

Semdgom sapensio SenatanebiT dagrovili Tanxis moqalaqisTvis an, 

misi gardacvalebis SemTxvevaSi, memkvidreebisTvis dabruneba,28 

magram manamde, sapensio asakis miRwevamde moqalaqes xangrZlivi 

periodiT SezRuduli aqvs Tavisi sakuTrebis gamoyenebis ufle-

ba. SeiZleba, sapensio Senatanze sakuTrebis uflebis gamoyene-

ba moqalaqem verasdros SeZlos, gardacvalebis gamo. moqalaqe, 

romelic 20 wlisa gawevrda sapensio sqemaSi da 30 wlisam dakarga 

samsaxuri, 65 wlamde danazogs ver miiRebs, maSinac ki, rodesac is 

xangrZlivi droiT umuSevaria da rodesac yvelaze metad sWir-

deba Tavisi danazogi, sakuTreba. es SeiZleba, aTeulobiT welic 

gagrZeldes. sakuTrebis SezRudvis xangrZlivobas gansakuTrebu-

li mniSvneloba mieniWa adamianis uflebaTa evropuli sasamarT-

los gadawyvetilebiT saqmeze – sporongi da lornoTi SvedeTis 

25 saqarTvelos kanoni `dagrovebiTi pensiis Sesaxeb~, saqarTvelos sakanonmdeblo 
macne, 06/08/2018, me-2 muxli, `t~ punqti .

26 iqve, me-3 muxli, me-2  punqti.
27 saqarTvelos konstitucia, saqarTvelos parlamentis uwyebebi, 31-33, 24/08/1995,  

22 -e muxli, 1-li punqti.
28 saqarTvelos kanoni `dagrovebiTi pensiis Sesaxeb~, saqarTvelos sakanonmdeblo 

macne, 06/08/2018, 32-e muxli, 1-li punqti.
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winaaRmdeg (Sporrong and Lönnroth v. Sweden). sasamarTlom sakuTre-

bis uflebis SezRudva miiCnia adamianis uflebaTa evropuli kon-

venciis pirveli oqmis pirveli muxliT garantirebuli sakuTre-

bis uflebis darRvevad.
sapensio Senatanis gadasaxadTan msgavseba naTlad warmoCnde-

ba, Tuki mas ganvixilavT rogorc damsaqmeblis, iuridiuli piris, 

valdebulebad. Tuki fizikuri piris SemTxvevaSi xangrZlivi vadis 

Semdeg SeiZleba sapensio Senatanis pensiis saxiT dabrunebis al-

baTobaze msjeloba, damsaqmebeli kompaniis SemTxvevaSi aseTi 

saerTod ar arsebobs, igi arasodes ar miiRebs an ver daibrunebs 

sapensio Senatanis saxiT gadaxdil Tavis sakuTrebas, Semosavlis 

nawils. saxelmwifo damsaqmebel kompanias avaldebulebs, saxelm-

wifos nacvlad Seasrulos am kompaniaSi dasaqmebuli (SeiZleba, 2 

TviT) adamianis socialuri uzrunvelyofis valdebuleba. 
savaldebulo sapensio Senatanze msjelobisas yuradReba 

unda mieqces im garemoebas, rom saxelmwifo damsaqmebel kompan-

ias da moqalaqes axdevinebs ara 2-2%-s, aramed ufro mets. real-

urad saxelmwifos 2%-iani Senatani – es aris gadasaxadis gadamx-

delTa mier biujetSi/xazinaSi gadaxdili Tanxebis mcire nawilis 

isev maTTvisve `dabruneba~. amis sanacvlod saxelmwifo/mTavroba 

saSualo da grZelvadian perspeqtivaSi ixsnis an mniSvnelovnad 

imsubuqebs socialuri dacvis konstitucur valdebulebas.
kanoniT sapensio Senatanebis marTvisa da gankargvis ufleba-

mosileba miniWebuli aqvs sapensio saagentos, romelic aris sa-

jaro samarTlis iuridiuli piri da romelic sapensio aqtivebs 

gankargavs, rogorc ndobiTi valdebulebis mqone piri.29 

marTalia, kanoniT sapensio aqtivebis investirebisTvis dad-

genilia pirobebi da zRvruli normebi, romelTa farglebSic 

moqalaqes SeuZlia arCevanis gakeTeba, magram es ufleba kanonis 

amoqmedebidan 5 wlis ganmavlobaSi SezRudulia.30 kanonis amo-

29 saqarTvelos kanoni `dagrovebiTi pensiis Sesaxeb~, saqarTvelos sakanonmdeblo 
macne, 06/08/2018, me-8 muxli, me-2 punqti.

30 iqve, 38-e muxli, me-9 punqti.
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qmedebidan 5 wlis ganmavlobaSi sapensio aqtivebis investireba 

daiSveba mxolod saxelmwifos mier da kanoniT gansazRvrul aq-

tivebSi da sapensio sqemis monawile moqalaqes arCevani SezRud-

uli aqvs. 
sapensio Senatanis arsze msjelobisas gasaTvaliswinebelia, 

rom kanonis amoqmedebidan 5 wlis ganmavlobaSi sapensio Sena-

tanebis investireba dasaSvebia mxolod naklebad riskian sainves-

ticio portfelSi, romelic Sedgeba fuladi saxsrebisa da de-

pozitebis, sasesxo fasiani qaRaldebisa da wilobrivi fasiani qa-

Raldebisagan.31 `saxelmwifo valis Sesaxeb~ saqarTvelos kanoniT 

mTavrobas aqvs ufleba, gamouSvas sxvadasxva saxis saxelmwifo 

fasiani qaRaldebi: saxazino valdebulebebi, saxazino obligacie-

bi, saxelmwifo obligaciebi da Tamasuqebi.32 amasTan, saxelmwifo 

fasiani qaRaldebis gamoSveba da miRebuli Tanxebis gamoyene-

ba dasaSvebia moklevadiani sakaso sxvaobis dafarvisa da biuje-

tis deficitis dafinansebis mizniT, agreTve fasiani qaRaldebis 

bazris ganviTarebis xelSewyobis mizniT da wliuri sabiujeto 

kanoniT gansazRvruli sxva miznebisTvis.33 rogorc Cans, mTavro-

bas aqvs saSualeba da arsebobs albaToba, rom sapensio Senatanebi 

srulad an maTi nawili kanonis amoqmedebidan 5 wlis ganmavloba-

Si SeuzRudavad warimarTos biujetis miznebisTvis, saxelmwifo 

xazinaSi. amiT sapensio Senatani arsebiTad kidev ufro emsgavseba 

gadasaxads.
sakanonmdeblo aqtebis miReba saqarTvelos parlamentis kon -

stituciuri uflebamosilebaa. am uflebamosilebis ganxorci-

elebiT xelisuflebas rCeba saSualeba, Secvalos sapensio asaki, 

investirebis gardamavali periodi, Senatanis odenoba an, sulac, 

gaauqmos kanoni da sapensio Senatanebi srulad mimarTos sabiu-

jeto miznebisTvis. amis precedenti arsebobs aRmosavleTi ev-

31 iqve, 27-e muxli, me-12 punqti.
32 saqarTvelos kanoni `saxelmwifo valis Sesaxeb~, parlamentis uwyebani, 13-14, 

08/04/1998, me-15 muxli, 1-li punqti.
33 iqve, me-15 muxli, me-2 punqti.
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ropis zogierT qveyanaSi. magaliTad, 2011 wels ungreTSi 8%-iani 

kontribucia Semcirda 0%-amde, moxda fondis nacionalizacia da 

gadamisamarTda saxelmwifo biujetSi, xolo poloneTSi, slo-

vakeTSi, latviaSi, lietuvaSi ganaxevrda kontribucia/sapensio 

Senatanis saxelmwifo wili.34 gasaTvaliswinebelia, rom am tipis 

precedenti saqarTveloSic arsebobs – moqalaqeTa anabrebi, ses-

xis obligaciebi da sxva aqtivebi aRiarebulia saxelmwifos Sida 

valad.35 

damsaqmeblis mier misi da dasaqmebulis wili sapensio Sena-

tanis gadaxdis valdebulebis Seusrulebloba kanoniT miekuT-

vneba administraciul samarTaldarRvevas, romlis CadenisTvisac 

sanqciis saxiT gaTvaliswinebulia jarima 500 an 1000 laris ode-

nobiT.36 jarimis Tanxa gadaixdeba saxelmwifo xazinis angariSze. 
sapensio Senatanis gadaxdis valdebulebis Sesrulebis adminis-

trirebas uzrunvelyofs da damrRvevis mimarT sanqciis gamoy-

enebis ufleba aqvs sagadasaxado organoebs.37 administrirebasa 

da sanqcirebaze uflebamosili organos niSniTac sapensio Sena-

tani hgavs gadasaxads.
amdenad, sakuTrebis uflebis SezRudvis xangrZlivobisa da 

am Senatanebze saxelmwifos xelisuflebis organoTa efeqtiani 

kontrolis gaTvaliswinebiT, savaldebulo sapensio Senatani 

fizikuri pirisTvis saSemosavlo gadasaxads hgavs. damsaqmebeli 

iuridiuli pirisTvis saSemosavlo gadasaxadi ar arsebobs, mas 

dasaqmebulis sasargeblod arc sxva gadasaxadis gadaxdis val-

debuleba akisria. Sesabamisad, misTvis es axali gadasaxadia.

34 dagrovebiTi pensiis dadebiTi da uaryofiTi mxareebi, gazeTi ̀ faqtmetri~, Tbilisi, 
2016. <https://factcheck.ge/ka/story/26120-dagrovebithi-pensiis-dadebithi-da-uarqhophithi-mkha ree bi> 
 [06.06.2019].

35 saqarTvelos kanoni `saxelmwifo valis Sesaxeb~, parlamentis uwyebani, 13-14, 
08/04/1998, muxli 48.

36 saqarTvelos administraciul samarTaldarRvevaTa kodeqsi, saqarTvelos ssr 
umaRlesi sabWos uwyebebi, 12-is danarTi, 31/12/1984, 16511-e muxli.

37 iqve, 219-e da 239-e muxlebi.
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2.3.  gadasaxdelis valdebuleba sajaro servisis 
miwodebisTvis

gadasaxadi sajaro miznebis miRwevis uzrunvelyofisTvis dawese-

buli savaldebulo gadasaxdelia. sajaro miznebis did nawils ad-

ministracia uSualod an mis kontrols daqvemdebarebuli dawese-

bulebebis meSveobiT awarmoebs. erT-erTi aseTi SemTxvevaa saqa-

rTvelos Sinagan saqmeTa saministros sajaro samarTlis iuridi-

uli piri `112~. saqarTvelos Sinagan saqmeTa saministros sajaro 

samarTlis iuridiuli piri `112~ Seqmnilia kanonis safuZvelze 

2011 wels.38 `112~-is mizania sagangebo situaciebisa da gadaude-

beli daxmarebis operatiuli da efeqtiani marTva da am mizniT 

Setyobinebebis miReba erTiani satelefono nomris – 112-is sa-

SualebiT. ssip `112~-is saqmianobis mTavari mimarTulebaa sagange-

bo situaciebisa da gadaudebeli daxmarebis aucileblobis sxva 

SemTxvevebis Sesaxeb Setyobinebebis miReba, damuSaveba, Sefaseba 

da maTze Semdgomi reagirebisaTvis Sesabamisi subieqtebisaTvis 

informaciis miwodeba.
kanonis safuZvelze saqarTvelos mTavrobam daadgina `112~-

is momsaxurebis safasurebi da gadamxdelebad gansazRvra fiq-

sirebuli da mobiluri satelefono momsaxurebis mimRebi abo-

nentebi. marTalia, arc kanonSi da arc mTavrobis dadgenilebaSi 

ar aris pirdapiri Canaweri, rom es safasuri aris savaldebulod 

gadasaxdeli, Tumca mTavrobis dadgenilebaSi mocemuli safasur-

is amoRebis meqanizmi srulad ugulebelyofs abonentis nebas da 

mis daukiTxavad satelefono momsaxurebis operatori angariSi-

dan CamoaWris 20 TeTrs an 50 TeTrs, romelsac gadaricxavs ssip 

`112~-is angariSze. es niSnavs, rom satelefono momsaxurebis op-

eratori abonentis nebis gauTvaliswineblad mis qonebas mimar-

Tavs ssip-is biujetSi, romlis efeqtian kontrols axorcielebs 

38 saqarTvelos kanoni `saqarTvelos Sinagan saqmeTa saministro sajaro samarTlis 
iuridiuli piris – `112~-is Seqmnis Sesaxeb~, ssm, 05/12/2011, me-4 muxli.
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saxelmwifo da es ssip-is biujeti, sabiujeto kodeqsis Sesabami-

sad (muxli 6.e1), aris centraluri biujetis Semadgeneli nawili.
mobiluri abonentebis raodenobam 2018 wlis bolos (IV kvar-

talSi) 5.3 mln abonenti Seadgina. 2018 wlis bolo kvartalSi 

korporaciuli abonentebis raodenobam mTliani abonentebis 25% 

Seadgina, rac jamurad 1.333 mln abonentia.39 2018 wlis IV kvartal-

Si fiqsirebuli satelefono momsaxurebis abonentebis raodeno-

bam 594 aTasi abonenti Seadgina.40

saqarTvelos sakonstitucio sasamarTloSi gasaCivrebuli 

iyo41 ssip `112~-is safasurebisa da maTi administrirebis konsti-

tuciuroba saqarTvelos konstituciis me-14 da 21-e muxlebTan42 

mimarTebiT. 
konstituciiT dacul sakuTrebis uflebasTan mimarTebiT 

sarCelSi mocemulia msjeloba am safasuris arsis Sesaxeb da 

mocemulia Sedareba gadasaxadebTan, mosakreblebsa Tu safasure-

bTan. `112~-is safasuris SemTxvevaSi satelefono momsaxurebis 

mimRebTaTvis dakisrebuli valdebuleba ar aris arc gadasaxadi 

da arc kanoniT aris dawesebuli. konstituciur sarCelSi sadavo 

normebis antikonstituciurobis erT-erT argumentad dasaxele-

bulia, rom ar aris gansazRvruli, ra momsaxurebis gawevisTvis 

akisria abonents safasuris gadaxdis valdebuleba – Tuki amaSi 

igulisxmeba usafrTxoebis uzrunvelyofa da koordinacia, es 

saxelmwifos erT-erTi ZiriTadi funqciaa da am valdebulebas 

mTavroba unda asrulebdes saxelmwifo biujetidan gamoyofili 

asignebebis farglebSi. amasTan, usafrTxoebis uzrunvelyofisa da 

koordinaciis servisiT sargeblobs yvela moqalaqe da am serviss 

39 saqarTvelos komunikaciebis erovnuli komisiis wliuri angariSi, 2018, 20. [www.gncc.
ge> [17.06.2019].

40 iqve, 57.
41 saqarTvelos sakonstitucio sasamarTlo, konstituciuri sarCeli N1279. <http://

cons tcourt.ge/ge/court/sarchelebi> [17.06.2019].
42 saqarTvelos sakonstitucio sasamarTloSi sarCeli Setanilia 2017 wlis 5 de-

kembers, Sesabamisad, saqarTvelos konstituciis axali redaqciis amoqmedebis 
Semdeg sasamarTlo ganxilvis sagani aris gasaCivrebuli normebis saqarTvelos 
konstituciis me-11 da me-19 muxlebTan Sesabamisoba.
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afinanseben gadasaxadis gadamxdelebi saxelmwifo biujetSi/xazi-

naSi gadaxdili gadasaxadebiT. konstituciiT dacul sakuTrebis 

uflebasTan mimarTebiT gasaCivrebul normebze msjelobisas mo-

sarCele aRniSnavs, rom `sajaro dawesebulebis, ssip `112~-is sa-

sargeblod abonentis sakuTrebis CamorTmevis valdebuleba da-

kisrebuli aqvs satelefono momsaxurebis mimwodebel kompanias~, 

maSin, rodesac sakuTrebis CamorTmevas unda hqondes sakanonmde-

blo safuZveli, unda ganxorcieldes sazogadoebrivi saWiroebi-

sTvis, winaswari, sruli da samarTliani kompensaciis pirobiT da 

aucileblad sasamarTlos monawileobiT. 
am saqmeze saqarTvelos sakonstitucio sasamarTlom 2019 

wlis 5 ivliss gamoitana gadawyvetileba da daadgina `112~-is safa-

surTan dakavSirebuli gasaCivrebuli normebis antikonstituci-

uroba – sakuTrebis uflebisa da kanonis winaSe Tanasworobis 

darRveva. marTalia, saqarTvelos sakonstitucio sasamarTlom 

`112~-is safasuri CaTvala mosakreblad, magram miuTiTa, rom es 

safasuri aris `SesaZleblobis arsebobis~ safasuri.43 

43 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba №2/3/1279, levan 
alafiSvili da `ks alafiSvili da yavlaSvili – saqarTvelos advokatTa jgufi~ 
saqarTvelos mTavrobis winaaRmdeg, 5 ivlisi 2019, II-30.
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3.  sakuTrebis uflebis SezRudvis xangrZlivobis 
mniSvneloba adamianis uflebaTa evropuli 

 sasamarTlos gadawyvetilebaSi

me-20 saukunis 50-ian da 70-ian wlebSi SvedeTis mTavrobam da mu-
nicipalitetma stokholmSi mdebare sakmaod Zvirad Rirebuli 
sakuTrebis (Senobebi da miwis nakveTebi) mimarT SezRudvebis 
gadawyvetilebebi miiRo. olqis administraciulma sabWom gad-
awyvita, rom es sakuTreba ganviTarebisaTvis iyo saWiro, da, Ses-
abamisad, gamoiyena ori gansxvavebuli zoma – eqspropriaciis ne-
barTva (samomavlo eqspropriacia) da mSeneblobis akrZalva (nebi-
smieri saxis Senoba-nagebobis mSenebloba). erT SemTxvevaSi, es iyo 
eqspropriaciis nebarTva 25 wlis ganmavlobaSi da mSeneblobis 
akrZalva 23 wlis ganmavlobaSi, xolo meore SemTxvevaSi, eqspro-
priaciis nebarTva 8 wlis ganmavlobaSi da mSeneblobis akrZal-
va 12 wlis ganmavlobaSi. SezRudvebis moqmedebis ganmavlobaSi 
Tavisufali faswarmoqmnisa da sabazro principebis Sesabamisad, 
am sakmaod ZviradRirebuli qonebis gayidva realur fasad gar-
Tulebuli iyo. mogvianebiT sajaro administraciis mier qonebis 
mimarT gamoyenebuli SezRudvebi gauqmda, ise, rom mesakuTreebs 
xangrZlivi drois ganmavlobaSi moqmedi SezRudvebiT miyenebu-
li zianis kompensacia ar mieca. qonebis mesakuTreebma adamianis 
uflebaTa evropuli konvenciis pirveli damatebiTi oqmis pir-
veli muxlis safuZvelze saCivriT adamianis uflebaTa evropul 
sasamarTlos mimarTes. es saqme iqca mniSvnelovan precedentad, 
romelsac efuZneba rogorc adamianis uflebaTa evropuli sa-
samarTlos gadawyvetilebebi, aseve sxvadasxva qveynis erovnuli 
sasamarTloebis gadawyvetilebebi.

adamianis uflebaTa evropulma sasamarTlom am gadawyve tile-
biT daadgina sakuTrebis uflebis mniSvnelovani standartebi da 
sagangebod miuTiTa sakuTrebis uflebis SezRudvis vadis (xangr-
Zlivobis) mniSvnelobaze sakuTrebis uflebaSi Carevis kvalifik-
aciisTvis. evropulma sasamarTlom miuTiTa, rom `eqspropriaciis 
safrTxe da mSeneblobis akrZalvis gansakuTrebulad xangrZlivi 
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periodi aris Careva sakuTrebiT mSvidobiani sargeblobis ufle-
basa (oqmis pirveli muxlis pirveli winadadeba) da sakuTrebis Si-
naarsSi~ da aRniSna, rom es SeuTavsebelia samarTlebrivi saxelm-
wifos principTan.44

adamianis uflebaTa evropulma sasamarTlom xazi gausva sa-
kuTrebis uflebis SezRudvisas samarTlian balanss sakuTrebis 
uflebis dacvasa da sazogadoebriv interess Soris. sakuTrebis 
SezRudvam, misma xangrZlivobam, sasamarTlos azriT, ar unda ga-
moiwvios mZime Sedegebi da sakuTrebis uflebam ar unda dakargos 
Sinaarsi.45 

4.  gadasaxadis maxasiaTeblebis ganmsazRvreli amerikis 
SeerTebuli Statebis sasamarTlo precedentebi

amerikis SeerTebuli Statebis kongresma 2010 wlis 23 marts miiRo 
pacientTa dacvisa da xelmisawvdomi zrunvis aqti (Patient Protec-
tion and Affordable Care Act), romelic cnobilia obamaqeas (ObamaCare) 
saxeliT. aSS-is kongresma am aqtiT miznad daisaxa janmrTelobis 
dazRveviT mosargebleTa raodenobis gazrda, universalurTan 
miaxloebuli dafarva da janmrTelobis dazRvevis premiebis Sem-
cireba – janmrTelobis dazRvevis efqturi bazris Seqmnis gziT 
da sadazRvevo kompaniebisa da moqalaqeebisaTvis axali saval-
debulo moTxovnebis dawesebiT. 

aRniSnuli aqtiT aSS-Si dawesda `individualuri mandati~, 
romliTac aSS-is moqalaqeTa umravlesobas daekisra `minimalu-
ri mniSvnelovani~ sadazRvevo paketis SeZenis valdebuleba, rom-
lis aRsrulebac `ganawilebuli pasuxismgeblobis gadasaxdelis~ 
sanqcia-gadasaxadis (695 aSS-is dolari an ojaxis Semosavlis 2,5%) 
meSveobiT iyo uzrunvelyofili. es ukanaskneli kongresma gaauqma 
2017 wels. aSS-is 20 Statis respublikeli gubernatoris mier 2018 

44 sporongi da lonroTi SvedeTis winaaRmdeg (Sporrong and Lönnroth v. Sweden), 1982 wlis 
23 seqtemberi, ECHR (Ser. A52), me-60 punqti.

45 iqve, 63-e punqti.
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wlis 26 Tebervals wardgenili sarCeli46 ganixila texasis feder-
alurma saolqo sasamarTlom da 2018 wlis 14 dekembers antikon-
stituciurad cno pacientTa dacvisa da xelmisawvdomi zrunvis 
aqti.47 swored imitom, rom kongresma gaauqma sanqcia-gadasaxadi, 
wardgenil sarCelze gamotanil gadawyvetilebaSi texasis Sta-
tis sasamarTlom CaTvala, radgan iZulebiTi aRsrulebis ele-
menti gamoaklda individualur mandats, igi aRar warmoadgenda 
gadasaxads da, aqedan gamomdinare, individualuri mandati gax-
da antikonstituciuri, radgan aSS-is konstitucia sagadasaxado 
uflebamosilebas (aSS-is konstituciis pirveli muxlis me-8 pun-
qtis pirveli winadadeba) kongress mxolod gadasaxadebis da ara 
sxva gadasaxdelebis dawesebis uflebamosilebas aniWebs.48 texasis 
Statis sasamarTlos gadawyvetileba gasaCivrebulia da saapela-
cio ganxilva ar aris dasrulebuli.49

aRsaniSnavia, rom es aqti aSS-is kongresis mier miRebidan ma-
leve gaxda sasamarTlo ganxilvis sagani misi konstituciurobis 
TvalsazrisiT. am saqmeze amerikis umaRlesma sasamarTlom indi-
vidualuri mandati da misi daweseba CaTvala konstituciurad, 
radganac mas hqonda gadasaxadis maxasiaTeblebi.50 sasamarT-
lom individualuri mandati da sanqcia-gadasaxadi ganixila er-
TobliobaSi, rogorc erTi sakiTxis ori Semadgeneli nawili. 
sasamarTlom sanqcia-gadasaxadi CaTvala ZiriTadi (dazRvevis 
SeZenis) valdebulebis (individualuri mandati) saxelmwifos 
mier aRsrulebisa da iZulebis meqanizmad, miTumetes, rom es san-
qcia-gadasaxadi miemarTeba biujetSi. aSS-is umaRlesma sasamarT-

46 <https://www.sheppardhealthlaw.com/2018/12/ articles/affordable-care-act-aca/texas-v-united-states-
texas-federal-court-strikes-down-the-aca/N_ftn1>[09.06.2019].

47 texasi da sxvebi amerikis SeerTebuli Statebis da sxvebis winaaRmdeg (Texas, et al. v. 
United States of America, et al.), 14 dekemberi, 2018.

48 Gostin L.O., Texas v United States: The Affordable Care Act Is Constitutional and Will Remain So, JAMA, 
2019; 321(4):332–333. <https://jamanetwork.com>[09.06.2019].

49 In Texas v. United States, the U.S. Court of Appeals for the Fifth Circuit is considering the constitutionality 
of the Affordable Care Act’s individual mandate, Constitutional Accountability Center. <https://www.
theusconstitution.org/litigation/texas-v-united-states/>[09.06.2019].

50  damoukidebeli biznesebis erovnuli federacia sebeliusis winaaRmdeg (National 
Federation of Independent Businesses (NFIB) v. Sebelius), 30 ivlisi, 2012.



sakuTrebis uflebis dacvis uzrunvelyofa

119

lom individualuri mandati da sanqcia-gadasaxadi erTobliobaSi 
ganixila gadasaxadad da swored amitom CaTvala, rom es aqti iyo 
aSS-is konstituciis Sesabamisi, eqceoda aSS-is kongresis konsti-
tuciuri uflebamosilebis farglebSi, romliTac kongress aqvs 
gadasaxadebis dawesebis kompetencia.51

5.  mTavrobis mier sakuTrebis uflebis SezRudvis 
kerZosamarTlebrivi SesaZlebloba

saqarTvelos samoqalaqo kodeqsi sakuTrebis ganmartebisas miu-
TiTebs, rom sakuTreba gulisxmobs mesakuTris uflebas, kan-
onismieri an saxelSekrulebo SezRudvis farglebSi flobdes, 
sargeblobdes da gankargavdes mis qonebas. 52 imavdroulad, saqa-
rTvelos samoqalaqo kodeqsi saxelmwifos aZlevs SesaZleblo-
bas, monawileobdes kerZosamarTlebriv urTierTobebSi.53 saxel-
mwifos micemuli aqvs SesaZlebloba, daafuZnos rogorc sajaro 
samarTlis, ise kerZo samarTlis iuridiuli pirebi, maT Soris 
arasamewarmeo (arakomerciuli) iuridiuli pirebi54 da sawevro-
sa Tu Sewirulobis55 saxiT fizikuri da iuridiuli pirebisgan 
miiRos fuladi saxsrebi. 

praqtikaSi arsebobs mTavrobis mier sajaro miznebisTvis da-
fuZnebuli ramdenime arasamewarmeo (arakomerciuli) iuridiuli 
piri, romlebic iReben qonebas fizikuri da iuridiuli pirebi-
sgan Semowirulobis saxiT, riTac is emsgavseba gadasaxads. im sa-
jaro miznisTvis, romlisTvisac mTavroba krefs da gadasaxadis 
gadamxdelebi ixdian gadasaxadebs, mTavroba Semowirulobebsac 
iRebs, rac sajaro mmarTvelobis standartebs ar Seesabameba.

51 Grushkin J.E., Goldman M.J., Texas v. United States: Texas Federal Court ~Strike Down” the ACA, The 
National law Review, May 16, 2019. <https://www.natlawreview.com/article/texas-v-united-states-
texas-federal-court-strikes-down-aca> [16.05.2019].

52 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997, 170-e muxli.
53 iqve, me-8 da me-20 muxlebi.
54 iqve, 27-e–38-e muxlebi.
55 iqve, 528-e muxli.
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5.1.   qarTuli armiis ganviTarebis fondi

qarTuli armiis ganviTarebis fondi,56 rogorc kerZo samarT-
lis subieqti, arasamewarmeo (arakomerciuli) iuridiuli piris 
formiT dafuZnda saqarTvelos Tavdacvis ministris 2004 wlis 
14 aprilis N70 brZanebiT. fondis wesdebiT, mis ZiriTad miznad 
ganisazRvra saqarTvelos Tavdacvis saministrosTvis xelis 
Sewyoba SeiaraRebuli Zalebis aRmSeneblobaSi, saerTaSoriso 
xelSekrulebebis Sesabamisad samxedro TanamSromlobis ganxor-
cielebaSi, samxedro kadrebis momzadebaSi, samxedro mecnierebis 
ganviTarebaSi, samxedro mosamsaxureTa socialur da sayofacx-
ovrebo pirobebis gaumjobesebaSi, materialur-teqnikuri bazis 
ganmtkicebaSi. wesdebis mixedviT, fondi miznebis miRwevisT-
vis amyarebs kavSirs sxvadasxva fizikur da iuridiul pirTan da 
awarmoebs Semowirulobebis Segrovebas. fondis sameTvalyureo 
sabWosa da gamgeobis wevrebi iyvnen saqarTvelos erovnuli uSiS-
roebis sabWos, agreTve Tavdacvis saministrosa da Sinagan saqme-
Ta saministros umaRlesi Tanamdebobis pirebi. 

qarTuli armiis ganviTarebis fondi registraciaSi gatarda 
dafuZnebidan meore dRes, 2004 wlis 15 aprils, saqarTvelos ius-
ticiis ministris N418 brZanebiT. 

qarTuli armiis ganviTarebis fonds dafuZnebidan 1 Tvis Tav-
ze, 2004 wlis 15 maiss sabanko angariSze ukve ericxeboda 2 209 
251 lari. saqarTvelos Tavdacvis ministris 2004 wlis 9 ivlisis 
N167 brZanebiT damtkicda fondis wesdebis axali redaqcia da mis 
miznad saqarTvelos Tavdacvis saministrosTan erTad saqarTve-
los Sinagan saqmeTa saministros Sinagani jarisTvis daxmarebac 
ganisazRvra. 

qarTuli armiis ganviTarebis fondi dResac registrirebu-
lia.

qarTuli armiis ganviTarebis fondis saqmianobis mimarT kiTx-
vebi politikur da sazogadoebriv wreebSi dafuZnebidan maleve 
gaCnda. kritika gansakuTrebiT fondis gaumWvirvale saqmianobas, 

56 qarTuli armiis ganviTarebis fondi, saidentifikacio nomeri 204456757, <https://napr.
gov.ge/dziebakomp> [17.06.2019].
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Tanxebis saeWvo da arakanonieri gzebiT mobilizebas Seexeboda.57 
qarTuli armiis ganviTarebis fondSi, iseve rogorc mTavrobis 
mier dafuZnebul kidev erT, samarTaldamcavi organoebis gan-
viTarebis fondSi Tanxebi warimarTeboda braldebulebTan ga-
formebuli saproceso SeTanxmebebidanac, rac kanondarRvevaa, 
radgan saproceso SeTanxmebis Tanxa saxelmwifo xazinaSi unda 
Sesuliyo.58 amasTan, TavisTavad faqti, rom sisxlissamarTle-
brivi devnis qveS myofi braldebuli Tu gansasjeli, an misi na-
Tesavi mniSvnelovani moculobis Tanxas Semowirulobis saxiT 
gadaricxavs mTavrobis efeqtiani kontrolis qveS myof fondSi, 
warmoaCens, rom es qmedeba ar iyo nebayoflobiTi da arsebiTad 
emsgavseboda gadasaxadis gadaxdas.

5.2.  samarTaldamcavi organoebis ganviTarebis fondi

samarTaldamcavi organoebis ganviTarebis fondi,59 rogorc ker-
Zo samarTlis subieqti, arasamewarmeo (arakomerciuli) iurid-
iuli piris formiT dafuZnda 2004 wlis ivnisSi saqarTvelos 
Sinagan saqmeTa ministris, saqarTvelos saxelmwifo uSiSroebis 
ministrisa da saqarTvelos generaluri prokuroris erToblivi 
gadawyvetilebiT, rac gaformda `samarTaldamcavi organoebis 
ganviTarebis fondis dafuZnebis Sesaxeb~ saqarTvelos Sinagan 
saqmeTa ministrisa da saqarTvelos saxelmwifo uSiSroebis min-
istris 2004 wlis 14 ivnisis N338 erToblivi brZanebiT. fondi 
registraciaSi gatarda imave dRes, 2004 wlis 14 ivniss, saqarT-
velos iusticiis ministris N707 brZanebiT. fondis wesdebiT, mis 
ZiriTad miznad ganisazRvra saqarTvelos samarTaldamcavi or-
ganoebis (saqarTvelos Sinagan saqmeTa saministro, saqarTvelos 
saxelmwifo uSiSroebis saministro da saqarTvelos generaluri 
prokuratura) xelis Sewyoba saqmianobis efeqtianobis amaRleba-

57 <https://old.civil.ge/geo/article.php?id=10955>  [17.06.2019].
58 <http://www.gurianews.com/article/mtavari/mtavari-tema/6664>  [17.06.2019].
59 samarTaldamcavi organoebis ganviTarebis fondi, saidentifikacio nomeri 

205032677, <https://napr.gov.ge/dziebakomp> [17.06.2019].
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Si, saerTaSoriso xelSekrulebebis Sesabamisad ucxoeTis samarT-
aldamcav organoebTan TanamSromlobis ganxorcielebaSi, kvali-
ficiuri kadrebis momzadebasa da gadamzadebaSi, mosamsaxureTa 
socialuri da sayofacxovrebo pirobebis gaumjobesebaSi, mate-
rialur-teqnikuri bazis ganmtkicebaSi. wesdebis mixedviT, fondi 
miznebis miRwevisTvis amyarebs kavSirs sxvadasxva fizikur da iu-
ridiul pirTan da awarmoebs Semowirulobebis Segrovebas. fon-
dis sameTvalyureo sabWosa da gamgeobis wevrebi iyvnen saqarTve-
los Sinagan saqmeTa saministros, saqarTvelos saxelmwifo uSiS-
roebis saministrosa da saqarTvelos generaluri prokuraturis 
umaRlesi Tanamdebobis pirebi. 

fondis dafuZnebidan 1 Tvis Tavze, 2004 wlis 19 ivliss, mas-
Tan 5 000 000 laris gadacemaze grantis xelSekruleba gaaforma 
saqarTvelos prezidentTan arsebulma sajaro samarTlis iurid-
iulma pirma `ganviTarebisa da reformebis fondma~. 2005 wlis 28 
marts fondma ss `bank respublikaSi~ gaxsna vadiani (3-Tviani) ana-
bari 2 000 000 aSS-is dolarze. samarTaldamcavi organoebis ganvi-
Tarebis fondis likvidaciis gadawyvetileba misma damfuZnebleb-
ma miiRes 2005 wlis 30 dekembers. likvidaciis procesi dasrulda 
da registracia ganxorcielda 2 wlis Semdeg, 2008 wlis 11 ivliss, 
saqarTvelos finansTa saministros Semosavlebis samsaxuris 
Tbilisis regionaluri centris ufrosis moadgilis 2008 wlis 11 
ivlisis N16749/006-1141 brZanebiT. 

samarTaldamcavi organoebis ganviTarebis fondis saqmiano-
biT dainteresebuli sazogadoeba sajarod aRniSnavda fondis 
saqmianobis gaumWvirvalobisa60 da Tanxebis saeWvo meTodebiT 
Segrovebis Taobaze. rogorc biznesmenTa federaciis prezident-
ma 2006 wels gamarTul biznesmenTa federaciis krebaze ganacxada: 
`es iyo xarkis saxiT aRebuli Tanxebi biznesmenebisgan da TiTqmis 
ar darCa biznesi, romelmac ar iwvnia es~.61 amasTan, samarTaldam-

60 <https://www.gyla.ge/ge/post/samartaldamcavi-organoebis-ganvitarebis-fondis-tankhebi-
sazogadoebistvis-gamtchvirvale-ar-aris-67?fbclid=IwAR0UgXlM%E2%80%A6Nsthash.E8H9e414.dpbs> 
[17.06.2019].

61 <https://www.radiotavisupleba.ge/amp/1546204.html> [17.06.2019].
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cavi organoebis ganviTarebis fondSi braldebulebsa Tu gansas-
jelebTan saproceso SeTanxmebisTvis gadaxdili Tanxebic iricx-
eboda.62 yovelive aRniSnulis gaTvaliswinebiT, fondSi Tanxebis 
aranebayoflobiT Setana emsgavseba saxelmwifo xazinaSi Tanxis 
Setanas, TviT es Tanxa ki gadasaxads. 

5.3. saqarTvelos solidarobis fondi

saqarTvelos solidarobis fondi,63 rogorc kerZo samarTlis su-
bieqti, arasamewarmeo (arakomerciuli) iuridiuli piris formiT 
dafuZnda saqarTvelos mTavrobis 2014 wlis 9 ivnisis N1022 gan-
kargulebiT `arasamewarmeo (arakomerciuli) iuridiuli piris – 
saqarTvelos solidarobis fondis dafuZnebis Sesaxeb~. sajaro 
reestris erovnulma saagentom fondi registraciaSi gaatara 2014 
wlis 23 ivniss. fondis wesdebiT, mis miznad ganisazRvra sazo-
gadoebis, kerZo seqtorisa da saxelmwifos monawileobiT saqa-
rTveloSi mcxovrebi socialurad gansakuTrebulad daucveli 
an katastrofuli socialuri danaxarjebis riskis winaSe mdgari 
saqarTveloSi mcxovrebi pirebisaTvis alternatiuli (arasabiu-
jeto) resursebis mobilizacia da prioritetul socialur saW-
iroebebze mimarTva. fondis erT-erT mTavar funqciad gansaz-
Rvrulia socialuri da jandacviTi proeqtebis dafinanseba, maT 
Soris, erTjeradi daxmarebebisa da, aseve, regularuli socialu-
ri Semweobebis/proeqtebis dagegmva/ganxorcieleba.

fondis mmarTvelobis organo – sameTvalyureo sabWo Sedge-
ba umaRlesi politikuri Tanamdebobis pirebisgan, mTavrobis 
socialuri da ekonomikuri blokis ministrebisgan, xolo misi 
mmarTvelobis umaRlesi organos xelmZRvaneli aris saqarTvelos 
premier-ministri.64

62 <http://www.gurianews.com/article/mtavari/mtavari-tema/6664> [17.06.2019].
63 saqarTvelos solidarobis fondi, saidentifikacio nomeri 404474289, <https://napr.

gov.ge/dziebakomp> [17.06.2019].
64 ix.: <www.solidaroba.ge>[17.06.2019] .
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solidarobis fondis SemomwirvelTa ricxovnobam 60 000 Sead-
gina65 da maTi didi nawili sajaro seqtorSi, 700-ze met sajaro 
uwyebaSi dasaqmebuli moxeleebi arian.66 solidarobis fondis 
mier SemowirulobiT Segrovebuli Tanxis jami weliwadSi saSua-
lod 4 mln. lars aRwevs.67 am masStabis SemwirvelTa raodenoba da 
Semowirulobis moculoba saqarTveloSi arsebul arcerT orga-
nizacias ar aqvs, rac imiT SeiZleba aixsnas, rom sajaro moxele-
Ta nebaze gavlenas axdens is garemoeba, rom fondi dafuZnebulia 
saqarTvelos mTavrobis mier da misi mmarTvelobac saqarTvelos 
mTavrobis kontroliT mimdinareobs. 

aRniSnulis gaTvaliswinebiT, realurad sajaro moxeleebisT-
vis es kvazinebayoflobiTi Semowiruloba aris damatebiTi saga-
dasaxado tvirTi, riTac arsebiTad emsgavseba gadasaxads.

6. daskvna

ganxiluli magaliTebi, sakanonmdeblo normebis analizi da saqa-
rTvelos sakonstitucio sasamarTlos, agreTve adamianis ufle-
baTa evropuli sasamarTlosa da aSS-is sasamarTlo praqtika 
adasturebs, rom saxelmwifos mier moqalaqisTvis raime gadasax-
delis dakisrebis valdebuleba kavSirSia sakuTrebis uflebasTan 
da SezRudvac SesabamisobaSi unda iyos dadgenil standartebTan. 
es Seexeba gadasaxadebis dawesebasa da administrirebasac. 

gadasaxadad raime gadasaxdelis miCnevisTvis saWiroa im niS-
nebis gamoyofa, romlebic universaluria da romelTa arseboba 
ar aris damokidebuli saxelmwifo xelisuflebis nebaze. 

gadasaxadi aris fulad gamosaxulebaSi arsebuli fizikuri an 
iuridiuli piris sakuTrebis is nawili, romlis efeqtian sakanon-
mdeblo da mmarTvelobiT kontrols axorcielebs saxelmwifo xe-
lisuflebis dawesebuleba da romliT sargeblobis ufleba gam-
oricxulia an SezRudulia xangrZlivi droiT.

65 ix.: <https://www.interpressnews.ge/ka/article/440085-solidarobis-pondi-xval-samclian-sakmianobas-
sheajamebs/>[17.06.2019].

66 <https://agora.ge/new/14475-%E2%80%8B%E2%80%8Bsolidarobis-fondis-angarishi>[17.06.2019].
67 saqarTvelos solidarobis fondi, 42-e perioduli angariSi, 3 ivnisi, 2019 weli, 2.
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ojaxis gaerTianebis uflebis erovnuli da 
saerTaSoriso standartebi

mari marinaSvili

Sesavali

Tanamedrove msoflioSi migraciis procesebis marTva da masTan 
dakavSirebuli ojaxis gaerTianebis uflebis dacva erT-erTi mTa-
vari gamowvevaa. migraciis ganviTarebasTan erTad saWiro gaxda 
migraciuli procesebis samarTlebrivi regulacia, romlis meSve-
obiTac daculi iqneba balansi kerZo da sajaro interesebs Soris. 
saxelmwifos, erTi mxriv, ekisreba valdebuleba, daicvas ojaxis 
erTianobis principi da uzrunvelyos ojaxis wevrebis erT saxel-
mwifoSi cxovreba, xolo, meore mxriv, ar dauSvas sazogadoebrivi 
usafrTxoebis, qveynis uSiSroebisa da sxvaTa uflebebis xelyofa. 

migrantTa raodenobidan gamomdinare, migraciis politikis 
mosawesrigeblad da ZiriTadi uflebebis dasacavad aucilebe-
li gaxda, sakanonmdeblo doneze mowesrigebuliyo ojaxis gaer-
Tianebis uflebis dacvis sakiTxi. TiToeuli saxelmwifo Tavis 
interesebs argebs migraciis politikas. amitom ojaxis gaer-
Tianebis Sesaxeb samarTlebrivi normebi gansxvavdeba erTmaneTis-
gan, Tumca evropis kavSiris qveynebi umetesad xelmZRvaneloben 
saerTaSoriso aqtebiT dadgenili principebiT.

saqarTvelo aqtiuradaa CarTuli migraciul procesebSi. dRe-
vandeli mdgomareobiT, saqarTvelo aris migrantTa rogorc mim-
wodebeli, ise mimRebi da transportirebis qveyana. saqarTvelos 
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geopolitikuri mdebareobidan gamomdinare, aRniSnuli procese-
bi samomavlod kidev gaizrdeba. Sesabamisad, saqarTveloSi unda 
arsebobdes srulyofili samarTlebrivi baza, romelic, erTi 
mxriv, daicavs migrantTa da maTi ojaxis wevrebis uflebebs da, 
meore mxriv, saxelmwifos eqneba saSualeba, marTos migraciuli 
procesebi. 

statiis mizania, gamovlindes, ramdenadaa daculi saqarTve-
loSi ojaxis gaerTianebis ufleba da aris Tu ara moqmedi kanon-
mdebloba saerTaSoriso standartebTan SesabamisobaSi. garda 
sakiTxis Teoriulad Semowmebisa, naSromSi aris sasamarTlo praq-
tikis Seswavlis mcdelobac. 

1. `ojaxis~ da `ojaxis wevris~ samarTlebrivi gageba

sityva `ojaxi~ Turquli warmoSobisaa (`ojak~) da qarTulad 
keras, saxleulebs niSnavs. es sityva Zvel qarTulSi ar gvxdeba.1 
miuxedavad amisa, arsebobs mosazreba, rom qarTuli samarTlis 
ZeglebSi sityva `ojaxi~ 1799-1800 wlebamdecaa moxseniebuli.2 sao-
jaxo uflebebi saqarTvelos 1921 wlis konstituciaSi aris mox-
seniebuli (39-e da me-40 muxlebi), Tumca konstitucia ojaxs, ro-
gorc dasacav sikeTes, calke ar gamoyofs. 

saqarTveloSi konstituciur donezea daculi da ganmtkice-
buli iseTi tradiciuli da sazogadoebisaTvis sasicocxlo eTi-
kuri da egzistencialuri mniSvnelobis institutebi da faseu-
lobebi, rogoricaa qorwineba da ojaxi. konstitucia icavs qor-
winebisa da ojaxis institutebs saxelmwifos mxridan iseTi moq-
medebebisagan, rac xelyofda da gamofitavda maT arss, mniSvne-
lobas, umTavres principebs.3

1 iv. javaxiSvili, Txzulebani, t. VII, Tbilisi, 1984, 296.
2 g. TumaniSvili, qarTuli samarTlis Zeglebis teqstebSi sityva `ojaxis~ pirvelad 

gamoyenebis sakiTxTan dakavSirebiT, samarTali N 5-6, 2002, 74.
3 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 23 ivnisis № 2/2/425 

gadawyvetileba saqmeze – saqarTvelos moqalaqe salome wereTeli-stivensi 
saqarTvelos parlamentis winaaRmdeg, me-2 punqti. 
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konstituciis 2017 wlis redaqciam ojaxis keTildReobaze 
zrunva samarTlebrivi saxelmwifos principad aRiara (me-5 mux-
lis me-4 punqti). ojaxis socialuri mniSvnelobidan gamomdin-
are, saxelmwifos pozitiuri valdebulebaa, daicvas ojaxi, misi 
erTianoba, romelic Tavis TavSi moicavs bavSvTa uflebebis uz-
runvelyofas. saxelmwifos negatiur valdebulebaa, ar dauSvas am 
uflebebis xelyofa. saxelmwifom unda izrunos saqarTvelos mo-
qalaqeebis mier rogorc saqarTvelos teritoriaze, ise mis far-
glebs gareT Seqmnil ojaxis keTildReobaze. ufro metic, saqa-
rTveloSi mcxovrebi ucxo qveynis moqalaqeebisa da moqalaqeo-
bis armqone pirebis ojaxis erTianobis uzrunvelyofa agreTve 
saxelmwifom ikisra. 

saqarTvelos kanonmdebloba ar ganmartavs ojaxis cnebas, 
Tumca sxvadasxva kanoni sakuTari miznebisTvis gansxvavebulad 
adgens im pirTa wres, romlebic iTvlebian ojaxis wevrebad. gansx-
vavebuli uflebebiTa da garantiebiT sargebloben ojaxis wevre-
bi saqarTvelos samoqalaqo kodeqsis, `ucxoelTa da moqalaqeo-
bis armqone pirTa samarTlebrivi mdgomareobis Sesaxeb~ saqarT-
velos kanonis, `saerTaSoriso dacvis Sesaxeb~ saqarTvelos kano-
nis da sxvaTa mixedviT. 

ojaxis wevris ganmartebisas aRsaniSnavia, rom sisxliT na-
Tesaoba da qorwinebis registracia ar aris gadamwyveti. ker-
Zod, rogorc evropuli, ise qarTuli kanonmdeblobis mixedviT, 
Svilad ayvanili, aseve araregistrirebul qorwinebaSi dabadebu-
li bavSvi sargeblobs zustad imave uflebebiTa da garantiebiT, 
rogorc registrirebul qorwinebaSi dabadebuli. amdenad, sisx-
liT naTesaoba da mSoblebis registraciaSi yofna ar aris gadam-
wyveti faqtori, rom bavSvi CaiTvalos ojaxis wevrad.

ojaxis wevris cnebis gansazRvrisas aucilebelia pirTa er-
Toblivi faqtobrivi Tanacxovrebis sakiTxis ganxilvac. SeiZleba, 
ojaxis wevrebi ar cxovrobdnen erTi WerqveS, Tumca es sulac ar 
gamoricxavs maT ojaxis wevrobas. aRniSnuli faqti gansakuTre-
bul datvirTvas iZens bavSvTa uflebebis dacvis dros. adamian-
is uflebaTa evropulma sasamarTlom aRniSna, rom mSoblebisa da 
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Svilebis ojaxuri cxovrebiT erToblivi sargebloba ojaxuri 
cxovrebis ZiriTadi elementia. evropulma sasamarTlom ganmar-
ta, rom konvenciis me-8 muxli dafuZnebulia ojaxuri cxovrebis 
koncefciaze, mis pativiscemaze da gulisxmobs mSoblisa da Svi-
lis kavSiris arsebobas, miuxedavad imisa, qorwineba aris Tu ara 
registrirebuli da mSoblebi Tanacxovroben Tu ara erTad.4

ojaxis cneba dakavSirebulia iseT mniSvnelovan aspeqtebTan, 
rogorebicaa: istoria, tradiciebi, religia, kultura da sxv. 
aqedan gamomdinare, ojaxis cneba sxvadasxva kulturaSi gansxvave-
buli saxiT gvxvdeba. saxelmwifos sakanonmdeblo aqtebi ze moT 
CamoTvlil faqtorebTan erTad morgebulia mosaxleobis men-
talitetze, Sexedulebebze, zneobaze da sxv. Sesabamisad, gansx-
vavebulia ojaxis cnebasTan dakavSirebuli samarTlebrivi mowes-
rigeba sxvadasxva qveyanaSi. xSirad ojaxi qorwinebasTan asocird-
eba, Tumca ojaxi bevrad ufro farTo cnebaa. 

islamuri qveynebisTvis damaxasiaTebelia poligamiuri qor-
wineba, romelic aRiarebulia kanonmdeblobiT (irani, avRaneTi, 
pakistani, maroko, sudani da sxv.). poligamiuri qorwinebis da-
kanoneba gamowveulia qveyanaSi arsebuli tradiciebiTa da re-
ligiiT. islamuri qveynebis samarTali ojaxis wevrebSi pirTa 
farTo wres gulisxmobs, kerZod: ojaxis axlo wevrad meuRles-
Tan, mSoblebsa da SvilebTan erTad miiCnevs da-Zmas, maT Svilebs, 
bebias, babuas, maT mSoblebs, SviliSvils, meuRlis mSoblebs da 
meuRlis da-Zmas (azerbaijanis migraciis kodeqsis me-3 muxlis me-
12 punqti).

evropis qveynebi ar icnoben poligamiuri qorwinebis insti-
tuts. evropuli kanonmdebloba da tradiciebi amkvidreben e.w. 
nuklearuli ojaxis cnebas (Nuclear Family), romlis mixedviT, ojax-
is cneba moicavs meuRles da Svils, romelic maTze aris damok-
idebuli, qorwinebis gareSe dabadebul da Svilad ayvanili bavSvis 
CaTvliT. registrirebul qorwinebasTan erTad evropis ramden-
ime qveynis kanonmdebloba (magaliTad: germania, italia, ungreTi, 

4 buganemi safrangeTis winaaRmdeg (Boughanemi v. France), 1996 wlis 24 aprili. 
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CexeTi da sxv.) icnobs samoqalaqo kavSirisa da registrirebuli 
partniorobis cnebas. 

qorwineba da ojaxi adamianis piradi cxovrebis ganuyofe-
li nawilia. am sferoSi individis Tavisuflebis xarisxi gansa-
kuTrebiT maRalia. rogorc zemoT aRiniSna, cneba `ojaxi~ ufro 
farToa, vidre `qorwineba~. amitom aucilebelia am cnebebis erT-
maneTisagan gamijvna. qorwinebis ufleba konstituciur donezea 
ganmartebuli, rogorc qalisa da mamakacis kavSiri ojaxis Seqm-
nis mizniT (konstituciis 30-e muxlis pirveli punqti). marTalia, 
qorwinebis mizani ojaxis Seqmnaa, magram ojaxi SeiZleba arsebob-
des qorwinebis gareSec, magaliTad `martoxela mSoblis~ insti-
tuti. 

saqarTvelos sakonstitucio sasamarTlos ganmartebiT, ojax-
uri cxovreba moicavs qorwinebis an faqtobrivi Tanacxovrebis 
Sedegad meuRleebs Soris Camoyalibebul urTierTobebs, adamian-
is uflebas, ganaviTaros kavSirebi ojaxis wevrebTan da biologi-
ur naTesavebTan.5

adamianis uflebaTa evropuli sasamarTlos ganmartebiT, 
ojaxi moicavs ara mxolod registrirebul qorwinebaze dafuZ-
nebul urTierTobebs, aramed faqtobriv urTierTobebsac. ojaxis 
cneba da wevrTa Semadgenloba aris cvalebadi da damokidebulia 
sazogadoebaSi arsebul Sexedulebebsa da urTierTobebze, rom-
lebic Semdeg asaxvas poveben samarTlebriv aqtebSi. sasamarTlo 
ar gamoricxavs, rom ojaxis wevrTa Semadgenloba momavalSi Sei-
Zleba isev Seicvalos. sasamarTlo aRniSnavs, rom 2001 wlis Semd-
gom, rodesac miRebul iqna gadawyvetileba Mata Estevez-is saqmeze, 
mraval xelSemkvrel saxelmwifoSi erTi da imave sqesis mqone 
wyvilebTan mimarTebiT socialuri midgomebi swrafad ganviTar-
da. evrokavSiris samarTlis garkveuli debulebebi aseve asaxavs 
imis mzard tendencias, rom erTi da imave sqesis mqone wyvilebis 

5 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 ivlisis N1/2/458 ganCineba 
saqmeze – saqarTvelos moqalaqeebi daviT sarTania da aleqsandre maWaraSvili 
saqarTvelos parlamentisa da saqarTvelos iusticiis saministros winaaRmdeg,  
me-6 punqti. 
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Tanacxovreba moeqca `ojaxis~ cnebis qveS. amdenad, sasamarTlom 
ganacxada, rom ganmcxadebelTa urTierToba, romlebic erTi 
da imave sqesis mqone wyvilia da cxovroben de faqto stabilur 
partniorebad, xvdeba `ojaxuri cxovrebis~ koncefciis qveS, is-
eve rogorc moxvdeboda am koncefciis qveS sxvadasxva sqesis 
mqone wyvilis urTierToba imave situaciaSi.6

amdenad, cneba `ojaxis~ ganmartebisas qarTuli Tu evropuli 
sasamarTlo praqtika eyrdnoba rogorc qorwinebaSi myofi pirebis, 
ise qorwinebaSi armyofi pirebis Tanacxovrebas. amasTanave, piris 
ojaxis wevrad aRiarebisaTvis Tanacxovrebis, qorwinebis regis-
traciisa da sisxliT naTesaobis principi ar aris gadamwyveti.  

2. `ojaxis gaerTianebis~ cneba

ojaxis gaerTianebis ufleba aRiarebulia da daculia saqarT-
velos kanonmdeblobiT, Tumca kanonmdeblobiT dRes moqmedi 
`ojaxis gaerTianebis~ cnebis ganmarteba arasrulyofilia, ker-
Zod: `ojaxis gaerTianeba aris ojaxis erTianobis principidan ga-
momdinare, saerTaSoriso dacvis mqone piris ojaxis wevrTa saqa-
rTvelos teritoriaze Semosvla da cxovreba.~7 amdenad, ojaxis 
gaerTianebis ufleba – es aris, erTi mxriv, saerTaSoriso dacvis 
mqone pirisa da, meore mxriv, misi ojaxis wevrebis saerTo ufleba. 
kanonis aseTi ganmarteba miRma tovebs yvela ucxoelsa Tu moqa-
laqeobis armqone pirs, romlebic ar arian saerTaSoriso dacvis 
qveS. marTalia, saqarTvelos kanonmdebloba adgens ojaxis gaer-
Tianebis uflebis ganxorcielebis wess yvela ucxoelisa da mo-
qalaqeobis armqone pirisaTvis, Tumca `ojaxis gaerTianebaSi~ 
sakanonmdeblo doneze mxolod saerTaSoriso dacvis mqone piris 
ojaxis wevrTa saqarTvelos teritoriaze Semosvla da cxovreba 

6 Salki da kofi avstriis winaaRmdeg (Schalk and Kopf v. Austria), 2010 wlis 24 ivnisi, 93-e-95-e 
punqtebi. 

7 2016 wlis 1 dekembris `saerTaSoriso dacvis Sesaxeb~ saqarTvelos kanonis me-3 
muxlis `t~ punqti. 
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igulisxmeba. es imiT aixsneba, rom ojaxis gaerTianebis ganmarte-
bas mxolod `saerTaSoriso dacvis Sesaxeb~ kanoni iZleva. 

ojaxis gaerTianeba aris procesi, rodesac iZulebiTi an ne-
bayoflobiTi migraciis Sedegad daSorebuli ojaxis wevrebi isev 
erTiandebian TavianTi warmoSobis qveynidan gansxvavebul qveya-
naSi. ojaxis gaerTianebis ufleba efuZneba ojaxis ganuyoflobis 
cnebas, romelic ganimarteba rogorc ojaxis ufleba, icxovros 
erTad da rogorc sazogadoebis fundamenturma ujredma, isarge-
blos pativiscemiT, dacviT da xelSewyobiT. es ufleba vrcel-
deba ara mxolod moqalaqeebze, aramed qveynis gareT mcxovreb 
pirebze.8

ojaxis gaerTianebis ufleba kompleqsuri xasiaTisaa da exeba 
ramdenime individs, maT saerTo uflebas, Sesabamisad, mas sakmaod 
didi samarTlebrivi datvirTva aqvs. emigracias xSirad Tan sdevs 
ojaxis erTianobis darRveva, rac, mSoblis emigraciis SemTxveva-
Si, gansakuTrebulad mZimed aisaxeba arasrulwlovan Svilebze. 
vinaidan ojaxi pirovnebis ganviTarebis erT-erTi safuZvelia, 
saWiro gaxda migrantebisTvis am uflebiT sargeblobis garantiis 
Seqmna iseTi formiT, rom saxelmwifos, erTi mxriv, daecva ojaxis 
erTianobis principi, xolo meore mxriv, uzrunvelyo saxelmwifo 
usafrTxoeba. Sesabamisad, migrantTa ojaxis wevrebis qveyanaSi 
daSveba mimRebi saxelmwifos diskreciul uflebamosilebas gane-
kuTvneba, rac qvemoT ufro dawvrilebiT ganixileba. 

evropuli sasamarTlos precedentuli samarTliT ganisaz-
Rvra standartebi ojaxis gaerTianebasTan dakavSirebiT, kerZod, 
saxelmwifos pozitiuri valdebuleba, uzrunvelyos sakuTar 
ojaxTan ucxoelis gaerTianeba konvenciis monawile saxelmwi-
foSi, Tu im saxelmwifoSi, romelSic es ucxoeli mudmivad cxov-
robs, SeuZlebelia amis gakeTeba.

saqmeze – ahmuti niderlandebis winaaRmdeg – evropulma sa-
samarTlom ganacxada, rom konvenciis me-8 muxli ar irRveva, Tu 
ojaxis wevrebs SeuZliaT erTad cxovreba romelime sxva qveyana-

8 migraciis terminTa ganmartebiTi leqsikoni, migraciis sakiTxTa samTavrobo 
komisia, 2014, 35.
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Si. sasamarTlom daasabuTa Tavisi pozicia imiT, rom momCivanis 
Svilma Tavisi cxovrebis didi nawili gaatara marokoSi, romelT-
anac mas aqvs enobrivi da kulturuli kavSirebi, iq aRizarda da 
iq cxovroben misi ojaxi wevrebi, ar arsebobs araviTari xelis-
SemSleli faqtori mamisa da Svilis marokoSi erTad yofnisa.9

Svilebis mSoblebTan gaerTianebis sakiTxis ganxilvisas sa-
samarTlom darRveva ar daadgina, mSoblebis nebayoflobiTi emi-
graciisa da Svilebis asakidan gamomdinare. evropulma sasamarT-
lom miiCnia, rom momCivnebis SveicariaSi cxovreba maTi gaazrebu-
li gadawyvetileba iyo da rom maT kosovoSi cxovrebas Sveicaria-
Si dafuZneba amjobines; maTi sami Svili SveicariaSi ar cxovrobda 
sakmarisad xangrZlivad, raTa srulad daeviwyebinaT samSoblos-
Tan kavSiri, sadac isini daibadnen, gaizardnen da wlebis ganmav-
lobaSi ganaTlebas iRebdnen. ufro metic, bavSvebs kvlav hqondaT 
kosovoSi ojaxuri kavSirebi. sasamarTlos azriT, momCivanTa ori 
ufrosi Svili (17 da 19 wlis) im asakSi iyvnen, rom maT xels ve-
raferi SeuSlida, emogzauraT, an kosovoSi darCeniliyvnen um-
cros bavSvTan, romelic 10 wlis iyo, misi saukeTeso interesebis 
dasacavad10. 

3.  `ojaxis gaerTianebis~ uflebis mowesrigeba 
saerTaSoriso aqtebSi

ojaxis gaerTianebis ufleba saerTaSoriso aqtebSi, rogorc 
wesi, pirdapir ar aris naxsenebi, Tumca saojaxo uflebebi yvela 
ZiriTadi saerTaSoriso aqtiT aris daculi. 1948 wlis adamianis 
uflebaTa sayovelTao deklaraciis me-16 muxlis me-3 punqtis Ta-
naxmad, ojaxi aris sazogadoebis bunebrivi da ZiriTadi ujredi 
da mas ufleba aqvs, daculi iyos sazogadoebisa da saxelmwifos 
mxridan. 

9 ahmuti niderlandis winaaRmdeg (Ahmut v. the Netherlands), 1996 wlis 28 noemberi. 
10 beriSa Sveicariis winaaRmdeg (Berisha v. Switzerland), 2013 wlis 30 ivlisi. 
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1966 wlis samoqalaqo da politikur uflebaTa saerTaSori-
so paqtis Tanaxmad, ojaxi sazogadoebis bunebrivi da ZiriTadi 
ujredia da ufleba aqvs, dacul iqnes sazogadoebisa da saxel-
mwifos mier. amasTan, paqti icavs qorwinebis uflebas da bavSvis 
interess (23-e muxli). 

1966 wlis ekonomikur, socialur da kulturul uflebaTa 
saerTaSoriso paqtis me-10 da me-11 muxlebi aseve qmnis ojaxisa da 
bavSvTa uflebebis dacvis garantiebs yovelgvari diskriminaciis 
gareSe. 

adamianis uflebaTa evropuli konvencia ar akisrebs saxelm-
wifos valdebulebas, rom ucxoels mianiWos konvenciis monawile 
saxelmwifoSi cxovrebis ufleba. miuxedavad amisa, me-8 muxlis 
safuZvelze evropuli sasamarTlo ixilavs ojaxuri cxovrebis 
sakiTxs, romlis erTi an ramdenime wevri SeiZleba ucxoeli iyo. 
amis gamo sasamarTlos uwevs imis Sefaseba, irRveva Tu ara ojax-
uri cxovrebis pativiscemis ufleba, Tu ucxoels (ucxoelebs), 
romlis ojaxis wevric cxovrobs konvenciis monawile saxelmwi-
foSi, es saxelmwifo uars eubneba am qveyanaSi cxovrebaze. 

migrantTa raodenobis zrdasTan erTad saWiro gaxda spe-
cialuri samarTlebrivi dokumentis miReba, romelic daica-
vda migrantebsa da maTi ojaxis wevrebs. 1990 wlis 18 dekembers 
gaerTianebuli erebis organizaciam miiRo konvencia SromiTi 
migrantebisa da maTi ojaxis wevrebis uflebebis dacvis Sesax-
eb. konvenciis mizani iyo ara marto SromiTi migrantebis, aramed 
maTi ojaxis wevrebisTvis samarTlebrivi garantiebis Seqmna. kon-
venciis erT-erTi mTavari principia SromiTi migrantebis ojaxis 
erTianoba.11 konvenciam ojaxis wevrebad aRiara pirebi, romlebic 
imyofebian migrantTan qorwinebaSi an iseT urTierTobaSi, rome-
lic, moqmedi kanonmdeblobis mixedviT, SeiZleba CaiTvalos qor-
winebad, aseve maTze damokidebuli Svilebi da sxva pirebi, rom-
lebic, moqmedi kanonmdeblobis an dainteresebul saxelmwifoTa 

11 SromiTi migrantebis da maTi ojaxis wevrebis uflebaTa dacvis saerTaSoriso 
konvenciis 44-e da 50-e muxlebi. 
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Soris gaformebuli ormxrivi an mravalmxrivi SeTanxmebis mixed-
viT, iTvlebian ojaxis wevrebad.12

ojaxis gaerTianebis ufleba ar unda iyos ganxiluli mxolod 
iseT viwro WrilSi, rogoricaa SromiTi migracia. migraciul 
procesebs aqvs sxvadasxva gamomwvevi mizezi. migrantebi toveben 
warmoSobis qveyanas ara marto ganaTlebis an ukeTesi samuSaos 
Sovnis mizniT, aramed zogjer ZiriTadi uflebebis darRvevis 
Tavidan asacileblad an saxelmwifoSi arsebuli sxva mZime mdgo-
mareobis gamo.

saerTaSoriso dacvis mqone pirebi unda gaimijnon nebayo-
flobiTi migrantebisgan. rogor wesi, maTi uflebebi, maT Soris 
ojaxis gaerTianebis uflebis ganxorcieleba, gansxvavebulia 
maTi samarTlebrivi mdgomareobis gamo. saerTaSoriso dacvis 
mqone pirebis statusis Taviseburebaa is faqti, rom isini ar ar-
ian daculebi sakuTar qveyanaSi da warmoSobis qveyanas toveben 
sakuTari survilis sawinaaRmdegod. aseTi statusis mqone pire-
bi moklebulni arian SesaZleblobas, SeuerTdnen ojaxis wevrebs, 
Tu isini darCnen warmoSobis qveyanaSi, vinaidan saerTaSoriso 
dacvis statusis mqone piris samSobloSi dabruneba SeiZleba misi 
an misi ojaxis wevrebis sicocxlisTvis savalalo Sedegis momtani 
aRmoCndes. migrants ki, Tavisi survilis Sesabamisad, SeuZlia 
isargeblos ojaxis gaerTianebis uflebiT, rac gamoixateba ro-
gorc warmoSobis qveyanaSi ojaxis wevrebis monaxulebaSi, aseve 
mimReb saxelmwifoSi maT mowvevaSi.

aRniSnuli sakiTxebi gansakuTrebiT aqtualuria Tanamedrove 
msoflioSi mimdinare samxedro SeiaraRebuli dapirispirebeb-
is, terorizmis, adamianis uflebaTa uxeSi darRvevebis da sxva 
faqtorebis gamo. ltolvilTa da humanitaruli statusis mqone 
pirTa samarTlebrivi mdgomareobis ZiriTadi momwesrigebeli 
saerTaSoriso aqtebia: 1951 wlis konvencia `ltolvilTa statu-
sis Sesaxeb~ da 1967 wlis oqmi `ltolvilTa statusis Sesaxeb~.

12 iqve, me-4 muxli. 
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4.  ojaxis gaerTianebis uflebis uzrunvelyofis garantiebi

rogorc aRiniSna, ganasxvaveben migrantTa or kategorias: ne-
bayoflobiTs da iZulebiTs. saqarTvelos kanonmdeblobiT ne-
bayoflobiTi migrantebis ojaxis gaerTianebis uflebis uzrun-
velyofis garantiebi dadgenilia `ucxoelTa da moqalaqeobis 
armqone pirTa samarTlebrivi mdgomareobis Sesaxeb~ saqarTve-
los kanoniT. ucxoelis saqarTveloSi Semosvlis, yofnis, tran-
zitiT gavlisa da saqarTvelodan gasvlis maregulirebeli prin-
cipebidan erT-erTi swored ojaxis erTianobis principia.13

amasTanave, ojaxis gaerTianebis uflebis uzrunvelyofis ga-
rantiebi saerTaSoriso dacvis mqone pirisaTvis calkea dadgeni-
li `saerTaSoriso dacvis Sesaxeb~ saqarTvelos kanoniT. mizanSe-
wonilia TiToeuli sakanonmdeblo aqtiT dadgenili ojaxis gaer-
Tianebis uflebis ganxorcielebis wesis ganxilva. 

a. nebayoflobiTi migrantebis ojaxis gaerTianebis uflebis 
uzrunvelyofis garantiebi

rogorc aRiniSna, ojaxis gaerTianeba migraciis Tanmdevia. bune-
brivia, rom pirs, romelic flobs binadrobis nebarTvas, aqvs sur-
vili, Tavis sacxovrebel qveyanaSi moiwvios ojaxis wevrebi. sx-
vadasxva saxelmwifos kanonmdeblobiT ojaxis wevris mowvevisT-
vis arsebobs gansxvavebuli midgomebi, romlebic dafuZnebulia 
ojaxis erTianobis principze. binadrobis nebarTva aris saxelm-
wifos mier ucxoelze gacemuli dokumenti, romelic adasturebs, 
rom pirs ufleba aqvs, icxovros mocemul qveyanaSi. ojaxis gaer-
Tianebis uflebis ganxorcielebis erT-erTi safuZvelia am mizniT 
binadrobis nebarTvis gacema.

yvela saxelmwifo, Tavisi interesebidan gamomdinare, gansx-
vavebulad awesrigebs ojaxis gaerTianebis mizniT binadrobis ne-

13 2014 wlis 5 martis `ucxoelTa da moqalaqeobis armqone pirTa samarTlebrivi 
mdgomareobis Sesaxeb~ saqarTvelos kanonis me-3 muxlis `b~ punqti. 
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barTvis gacemis procedurebs. evropis kavSiris wevri saxelmwi-
foebi, sakiTxis mniSvnelobidan gamomdinare, rodesac areguli-
reben binadrobis nebarTvis gacemis proceduras, xelmZRvanelo-
ben saerTaSoriso samarTlebrivi aqtebiT dadgenili principebiT. 
evrokavSiris sabWos 2003 wlis 22 seqtembris 2003/86/EC direqtiva 
ojaxis gaerTianebis uflebis Sesaxeb gamoiyeneba mxolod maSin, 
Tu momwvevi piri flobs wevri saxelmwifos mier masze gacemul 
binadrobis nebarTvas 1 welze an meti vadiT da arsebobs mudmivi 
binadrobis nebarTvis miRebis safuZvliani Sansi (direqtivis me-3 
muxlis pirveli punqti). 

evropis zogierTi qveynis kanonmdeblobiT, pirs SeuZlia, moi-
wvios ojaxis wevri qveyanaSi dafuZnebidan mxolod garkveuli 
periodis gasvlis Semdeg. magaliTad: safrangeTSi piri binadro-
bis nebarTvas unda flobdes, minimum, 18 Tvis ganmavlobaSi, raTa 
moipovos ojaxis wevris mowvevis ufleba; poloneTSi ki es vada 2 
wels Seadgens; CexeTSi aucilebelia mudmivi binadrobis nebarT-
vis floba. aRsaniSnavia, rom saqarTvelos kanonmdeblobam ga-
moiCina bevrad liberaluri midgoma da igi msgavs SezRudvebs ar 
awesebs. binadrobis nebarTvis mqone pirs dauyovnebliv SeuZlia, 
moiwvios ojaxis wevri. kanonis Tanaxmad, ojaxis gaerTianebis 
mizniT binadrobis nebarTva gaicema saqarTveloSi binadrobis 
nebarTvis mqone ucxoelis ojaxis wevrze (me-15 muxlis `g~ punq-
ti). es Canaweri emsaxureba ojaxis gaerTianebis uflebis dacvas. 
ojaxis gaerTianebis mizniT binadrobis nebarTvis gasacemad 
aucilebelia, ucxoeli flobdes kanoniT gansazRvrul erT-erTi 
saxis binadrobis nebarTvas. 

evrokavSiris sabWos 2003 wlis 22 seqtembris direqtiva ojax-
is gaerTianebis uflebis subieqtad moixseniebs meuRleebs da 
arasrulwlovan Svilebs. sxvadasxva saxelmwifos kanonmdeblo-
ba gansxvavebulad gansazRvravs im pirTa CamonaTvals, romel-
Ta mowvevac SesaZlebelia ojaxis gaerTianebis mizniT. evropis 
kavSiris umetes qveynebSi am pirTa CamonaTvalSi Sedis: momwvevi 
piris meuRle, wyvilis Svilebi (zog qveyanaSi gansazRvrulia 
Svilebis asakobrivi zRvari), momwvev pirze damokidebuli pirebi, 
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meuRlis Svili, meurveobis qveS myofi pirebi, registrirebuli 
partniorebi. SvilebisTvis sxvadasxva asakobriv SezRudvas awe-
sebs SvedeTis, poloneTis, lietuvis da sxva qveynebis saimigra-
cio kanonmdeblobebi. asakobrivi zRvari daaxloebiT meryeobs 
18-idan 25 wlamde. magaliTad, SvedeTSi ojaxis gaerTianebis 
mizniT binadrobis nebarTvis miReba SeuZlia momwvevi piris, aseve 
meuRlis an registrirebuli partnioris Svils, romlis asakic ar 
aRemateba 21 wels da damokidebulia momwvev pirze. rac Seexeba 
momwvev pirze damokidebuli piris cnebas, masSi igulisxmeba sxvis 
daxmarebaze damokidebuli piri. es SeiZleba atarebdes rogorc 
finansur xasiaTs, ise gulisxmobdes janmrTelobis mdgomareo-
bas. migraciis konteqstSi damokidebul pirebad, ZiriTadad, 
moixseniebian: meuRle da arasrulwlovani Svilebi, im SemTxveva-
Sic ki, rodesac meuRle finansurad damoukidebelia.14 Tu mSobe-
li finansurad damokidebulia Svilze, masze vrceldeba iseTive 
samarTlebrivi regulacia, rogoric meuRleebze. 

saqarTveloSi ojaxis gaerTianebis uflebis subieqtebi arian: 
ucxoeli an saqarTveloSi statusis mqone moqalaqeobis armqone 
piris meuRle, Svili, mSobeli, agreTve ucxoelis an saqarTvelo-
Si statusis mqone moqalaqeobis armqone piris meurveobis an mz-
runvelobis qveS an/da srul kmayofaze myofi arasrulwlovani, 
mxardamWeris mimRebi an Sromisuunaro piri.15 ojaxis wevrebis 
CamonaTvali zemoxsenebuli kanonis mixedviT, arcTu ise mwiria. 
igi pirTa ufro farTo wres moicavs, vidre evropis kavSiris bev-
ri qveynis kanonmdebloba. aRniSnulis dadebiT mxares Seadgens 
meti ojaxis wevrisTvis momwvev pirTan gaerTianebis saSuale-
ba, xolo uaryofiT mxared SeiZleba miviCnioT migrantTa didi 
nakadis Semosvla. pirs, romelzec gaicema ojaxis gaerTianebis 
mizniT binadrobis nebarTva, ufleba aqvs, moiwvios Tavisi ojax-

14 migraciis terminTa ganmartebiTi leqsikoni, migraciis sakiTxTa samTavrobo 
komisia, 2014, 27.

15 2014 wlis 5 martis `ucxoelTa da moqalaqeobis armqone pirTa samarTlebrivi 
mdgomareobis Sesaxeb~ saqarTvelos kanonis me-2 muxlis `T~ punqti. 
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is wevrebic, romlebsac, Tavis mxriv, warmoeqmnebaT analogiuri 
ufleba, rac zrdis migrantTa ricxvs.

evropis kavSiris zogierTi qveynis kanonmdebloba iTvalis-

winebs momwvevi piris gaerTianebas registrirebul partnior-

Tan, kerZod: belgia, dania, holandia, fineTi, poloneTi da sxv. 
partnioroba unda iyos registrirebuli an gamyarebuli mtkice-

bulebiT, rom urTierToba namdvilad xangrZlivia. saerTaSoriso 

aqtebi gansazRvraven ojaxis gaerTianebis principebs, saxelmwi-

foebi ki am principebze dayrdnobiT, sakuTari diskreciis far-

glebSi awesrigeben am uflebis ganxorcielebis samarTlebriv sa-

fuZvlebs. saqarTvelos kanonmdeblobiT registrirebuli part-

nioris mowveva SeuZlia mxolod saerTaSoriso dacvis mqone pirs, 

rac qvemoT ganixileba. 
rogorc aRiniSna, evropis qveynebis kanonmdeblobiT akrZalu-

lia poligamiuri qorwineba. Sesabamisad, pirs, romelsac hyavs er-

Tze meti meuRle, SeuZlia, moiwvios mxolod erT-erTi meuRle, 

magram bavSvebis mowvevis SemTxvevaSi direqtiva icavs bavSvTa in-

teress.16

kanonmdeblobam SeiZleba gansxvavebuli cenzi daawesos qor-

winebis registraciis kuTxiT. magaliTad, ungreTis kanonmdeblo-

biT, qorwineba ungreTis moqalaqesTan ojaxis gaerTianebis ne-

barTvis moTxovnis ganacxadis gakeTebamde registrirebuli unda 

iyos, minimum, 2 wliT adre. ojaxis gaerTianebis mizniT binadro-

bis nebarTvis misaRebad saqarTvelos kanonmdeblobiT ar aqvs 

mniSvneloba, ojaxuri urTierToba momwvev da mowveul pirs So-

ris daiwyo qveyanaSi Semosavlamde Tu mas Semdeg. saqarTvelos 

kanonmdebloba, agreTve, ar icnobs SezRudvas qorwinebis xangr-

ZlivobasTan dakavSirebiT. 
rogorc wesi, ojaxis gaerTianebis mizniT binadrobis nebarT-

vis gacemis maqsimaluri vadaa momwvevi piris binadrobis nebarT-

vis moqmedebis vada. `ucxoelTa da moqalaqeobis armqone pirTa 

16 evrokavSiris sabWos 2003 wlis 22 seqtembris 2003/86/EC direqtiva ojaxis 
gaerTianebis uflebis Sesaxeb, me-4 muxlis me-4 punqti. 
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samarTlebrivi mdgomareobis Sesaxeb~ saqarTvelos kanonis Tanax-

mad, ojaxis gaerTianebis mizniT droebiTi binadrobis nebarTva 

ucxoelze SeiZleba gaices araumetes 6 wlis vadiT (me-16 muxlis 

pirveli punqti). saqarTvelos kanonmdeblobiT, piri, romelic 

flobs binadrobis nebarTvas ojaxis gaerTianebis mizniT bolo 

6 wlis ganmavlobaSi, aqvs mudmivi cxovrebis nebarTvis miRebis 

samarTlebrivi safuZveli. binadrobis nebarTvis safuZvelze 

saqarTveloSi 6 wlis cxovrebis safuZvelze mudmivi cxovrebis 

nebarTvis gacemisTvis saqarTveloSi mowveuli piri aRar aris 

damokidebuli momwvev pirze da mas aqvs saagentosTvis damou-

kideblad mimarTvis SesaZlebloba.
evropis qveynebis kanonmdeblobiT dadgenilia ZiriTadi 

moT  xovnebi, romelTac unda akmayofilebdes mimReb qveyanaSi 

mowveuli piri. kerZod: samedicino dazRveva, stabiluri da reg-

ularuli Semosavali, sacxovrebliT uzrunvelyofa. zogierTi 

qveynis kanonmdebloba iTxovs saxelmwifo enis codnasac (da-

nia, safrangeTi) an dadgenilia savaldebulo enis kursebis gav-

la da integraciis testis Cabareba (niderlandi), an integraciis 

kursebze daswreba (lietuva, avstria, germania). zemoaRniSnuli 

moTxovnebis mizania mimReb qveyanaSi mowveuli piris integraci-

is maqsimalurad uzrunvelyofa. saqarTvelos kanonmdeblobiT, 

ojaxis gaerTianebis mizniT binadrobis nebarTvis mosapoveblad 

ucxoelma saagentoSi gancxadebasTan erTad unda waradginos 

ucxoelis samgzavro dokumentis asli, saqarTveloSi legalurad 

yofnis damadasturebeli dokumentis asli (saimigracio viza D4), 
naTesauri kavSiris damadasturebeli dokumenti da ucxoelis da/
an saqarTvelos moqalaqis an saqarTveloSi binadrobis uflebis 

mqone misi naTesavis saqarTveloSi legaluri Semosavlis dama-

dasturebeli dokumenti. Semosavlad aseve SeiZleba CaiTvalos 

ucxoelis pirad sabanko angariSze ricxuli Tanxa, romlis ode-

nobac, ojaxis gaerTianebis mizniT binadrobis nebarTvis xangr-

Zlivobis gaTvaliswinebiT, yovelTviurad ar unda iyos saqarTve-

loSi gansazRvrul saSualo momxmareblis saarsebo minimumis or-
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jerad odenobaze naklebi.17 amdenad, saqarTvelos kanonmdebloba, 
evropulisagan gansxvavebiT, ganmcaxdebels mxolod legaluri 
Semosavlis moTxovnas uyenebs. saqarTvelos kanonmdeblobis 
moT xovnebi metad liberaluria. sacxovrebliT uzrunvelyofa ar 
aris savaldebulo binadrobis nebarTvis mosapoveblad. binadro-
bis mowmobis misaRebad aucilebelia misamarTze registracia. 

garda binadrobis nebarTvis gacemisa, ojaxis gaerTianebis 
mizniT saqarTveloSi momavali pirebis mimarT kanoni iTvalis-
winebs specialur saimigracio D4 kategoriis vizis gacemas (me-7 
muxlis pirveli punqtis `d~ qvepunqtis `d.d~ qvepunqti). viza aris 
dadgenili formis pirobiTi nebarTva, romelic gaicema samgzav-
ro dokumentSi vizis blankis dataniT an eleqtronulad (ele-
qtronuli viza) da romelic saqarTveloSi Semosvlaze uaris 
Tqmis safuZvlis an saqarTveloSi yofnis vadis Sewyvetis faqtis 
ararsebobis SemTxvevaSi adasturebs ucxoelis uflebas, Semo-
vides an/da imyofebodes saqarTveloSi, an tranzitiT gaiaros 
saqarTvelos teritoria. 

b) saerTaSoriso dacvis mqone piris ojaxis gaerTianebis uflebis 
uzrunvelyofis garantiebi

saqarTvelos kanonmdeblobiT, saerTaSoriso dacvis mqone piris 
ojaxis gaerTianebis procedura iwyeba statusis mqone piris 
gancxadebiT. gamonaklisia kanonieri warmomadgenlis gareSe 
darCenili arasrulwlovani, romlis saukeTeso interesis gaT-
valiswinebiT, uflebamosilma Tanamdebobis pirma unda uzrun-
velyos misi gaerTianeba ojaxis sxva wevrebTan. saerTaSoriso 
dacvis mqone pirma werilobiTi gancxadebiT unda mimarTos saqa-
rTvelos Sinagan saqmeTa saministros. ganmcxadebelma uflebamo-
sil organos unda warudginos naTesauri kavSiris damadasture-

17  `saqarTveloSi binadrobis nebarTvis gacemis sakiTxis ganxilvisa da gadawyvetis 
damtkicebis wesis Sesaxeb~ saqarTvelos mTavrobis dadgenilebis me-7 muxlis `e~ 
punqti. 
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beli yvela SesaZlo mtkicebuleba. aRniSnuli normis mizania, ar 
uTxras saerTaSoriso dacvis mqone pirs uari im SemTxvevaSi, Tu 
warmoSobis saxelmwifoSi mimdinare movlenebis gamo igi ver war-
moadgens uflebamosili organos mier gacemul naTesauri kav-
Siris damadasturebel dokuments, magram SeiZleba, sxva dokumen-
tebiT dasturdebodes naTesauri kavSiri.18

damatebiT garantiebs qmnis kanonis Canaweri, romlis Tanax-
mad, ojaxuri kavSiris dadgenis SemTxvevaSi, uflebamosili Ta-
namdebobis piri saWiroebisamebr mimarTavs saqarTvelos sagareo 
saqmeTa saministros piris ojaxis wevrebis moZiebisa da maTT-
vis saqarTvelos vizis gacemis Taobaze (46-e muxlis me-6 punqti). 
saerTaSoriso dacvis mqone piris ojaxis wevrebis moZiebis kidev 
erT saSualebad kanonma aucileblobis SemTxvevaSi daawesa wiTe-
li jvris saerTaSoriso komitetis daxmareba (46-e muxlis me-7 
punqti).

saerTaSoriso dacvis mqone pirad saqarTvelos kanoni `saer-
TaSoriso dacvis Sesaxeb~ miiCnevs ltolvils, humanitaruli sta-
tusis mqone an droebiTi dacvis qveS myof pirs (me-3 muxlis `l~ 
punqti). yvela maTgani e.w. iZulebiTi migrantia, radgan maT Tav-
isi survilis sawinaaRmdegod, qveyanaSi arsebuli mdgomareobis 
gamo, datoves warmoSobis qveyana. 

saqarTvelos kanonmdeblobiT gansazRvrulia ltolvilis 
sta  tusis miniWebis procedurebi. ltolvilTa ojaxis gaer-
Tianebis uflebis mopovebisas aucilebelia im faqtis gaTvalis-
wineba, rom ojaxuri urTierTobebi arsebobda mimReb qveyanaSi 
Sesvlamde (evrokavSiris sabWos 2003 wlis 22 seqtembris 2003/86/
EC direqtiva ojaxis gaerTianebis uflebis Sesaxeb, me-9 muxli). 
pirebs, romlebic elodebian ltolvilis statusis miniWebas, 
ewodebaT TavSesafris maZieblebi. TavSesafris maZieblebs ojaxis 
wevris mowveva SeuZliaT mxolod mas Semdeg, rac daudgindebaT 
ltolvilis statusi. gamonaklisia SemTxveva, rodesac ufleba-
mosil organos ojaxis wevrebi erTdroulad mimarTaven statu-

18 2016 wlis 1 dekembris `saerTaSoriso dacvis Sesaxeb~ saqarTvelos kanonis 46-e 
muxlis pirveli, me-2 da me-3 punqtebi. 
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sis dasadgenad. im SemTxvevaSi, Tu ojaxis yvela wevrs mieniWeba 
ltolvilis statusi, ar moqmedebs ojaxis erTianobis principi. 
Tu ojaxis wevrebi cal-calke akmayofileben statusis dasadgen 
moTxovnebs, aRar arsebobs ojaxis gaerTianebis uflebis gamoy-
enebis aucilebloba.

rogorc zemoT aRiniSna, saerTaSoriso dacvis mqone piria 
agreTve humanitaruli statusis mqone piri. es statusi eni-
Weba ucxoels an moqalaqeobis armqone pirs, romelic ver ak-
mayofilebs ltolvilis statusis miniWebisTvis gansazRvrul 
pirobebs, magram arsebobs realuri riski, rom warmoSobis qveyana-
Si dabrunebis SemTxvevaSi is seriozuli safrTxis winaSe dadgeba. 
humanitaruli statusis mqone piri, ltolvilisgan gansxvavebiT, 
SeiZleba piradad ar gaxdes saxelmwifosgan Cagvris, uflebebis 
darRvevis obieqti, magram arsebobs realuri safrTxe, romelic 
SeiZleba daemuqros mis uflebebs. aseTi garemoeba SeiZleba iyos 
SeiaraRebuli konfliqti, okupacia, warmoSobis saxelmwifo-
Si ZiriTadi uflebebis masobrivi darRveva da sxv. saqarTvelos 
kanonmdeblobiT, humanitaruli statusi pirs eniWeba 1 wlis va-
diT da misi moqmedebis gagrZeleba araerTgzis xdeba imave vadiT, 
Tu arsebobs igive pirobebi, romelTa safuZvelzec pirs mieniWa es 
statusi. xolo ltolvilis statusis miniWebis SemTxvevaSi kano-
niT ar aris dakonkretebuli vada. piri sargeblobs ltolvilis 
statusiT manamde, sanam ar dadgeba statusis Sewyvetis samarT-
lebrivi safuZveli.19

da bolos, saerTaSoriso dacvis mqone piria droebiTi dacvis 
qveS myofi piri. kanonis Tanaxmad, Sinagan saqmeTa saministro areg-
istrirebs masobrivad Semosul pirebs da iRebs gadawyvetilebas, 
mianiWos droebiTi dacvis qveS myofi piris statusi masobrivad 
Semosul pirebs, romlebic saerTaSoriso dacvas saWiroeben da 
ar SeuZliaT sakuTar warmoSobis qveyanaSi dabruneba Zalado-
bis, agresiis, saerTaSoriso an Sida SeiaraRebuli konfliqtis an 
adamianis uflebebis masobrivi darRvevis gamo. droebiTi dacvis 

19 2016 wlis 1 dekembris `saerTaSoriso dacvis Sesaxeb~ saqarTvelos kanonis me-19 
muxli. 



ojaxis gaerTianebis uflebis erovnuli da saerTaSoriso standartebi

143

qveS myofi piris statusi subieqts 1 wlis vadiT eniWeba, Tumca es 
statusi SeiZleba gaxangrZlivdes saministros gadawyvetilebiT, 
imave vadiT, araerTgzis, Tu kvlav arsebobs garemoebebi, romel-
Ta safuZvelzec pirs igi mieniWa. masobrivad Semosul pirTa reg-
istraciis Semdeg uflebamosili Tanamdebobis piri gadascems maT 
dokuments, romelic adasturebs maTTvis droebiTi dacvis qveS 
myofi piris statusis miniWebas da saqarTvelos teritoriaze maT 
kanonier yofnas.20

aRsaniSnavia, rom `saerTaSoriso dacvis Sesaxeb~ saqarTvelos 
kanonma ojaxis wevrebis CamonaTvalSi gaiTvaliswina pirTa ufro 
farTo wre, vidre `ucxoelTa da moqalaqeobis armqone pirTa 
samarTlebrivi mdgomareobis Sesaxeb~ saqarTvelos kanoniT aris 
dadgenili. kerZod, kanonis Tanaxmad, ojaxis wevria saerTaSori-
so dacvis mqone piris meuRle an araregistrirebul qorwinebaSi 
myofi partniori, am pirTa arasrulwlovani Svilebi registrire-
buli an araregistrirebuli qorwinebidan da warmoSobis qveynis 
samarTlis safuZvelze Svilad ayvanili arasrulwlovnebi, deda, 
mama, saerTaSoriso dacvis mqone piris kanonieri warmomadgene-
li/mxardamWeri, gansazRvruli warmoSobis qveynis samarTliT an 
warmoSobis qveyanaSi arsebuli praqtikiT, agreTve ganmcxadeblis 
an misi meuRlis mSobeli da dasaojaxebeli srulwlovani Svili, 
romlebic masze arian damokidebuli, an mxardaWeris mimRebi piri 
(pirebi)21.

kanonma ojaxis wevrebSi gaiTvaliswina saerTaSoriso dacvis 
mqone piris araregistrirebul qorwinebaSi myofi partnioric. 
igi SeiZleba, ganxiluli iyos evropis qveynebis kanonmdeblobaSi 
arsebul registrirebuli partnioris analogad. araregistrire-
bul qorwinebaSi myofi partnioris instituti qarTuli kanon-
mdeblobisTvis novaciaa, romelic ar aris asaxuli `ucxoelTa da 
moqalaqeobis armqone pirTa samarTlebrivi mdgomareobis Sesax-
eb~ saqarTvelos kanonSi. 

20 iqve, 21-e muxli.
21 iqve, me-3 muxlis `s~ punqti. 
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`ojaxis wevris~ cnebis ganmartebidan Cans, rom saerTaSor-
iso dacvis mqone pirs SeuZlia, moiwvios meuRlis srulwlovani 
Svili mxolod im SemTxvevaSi, Tu is dasaojaxebelia da damok-
idebulia masze. aRsaniSnavia, rom zemoxsenebuli norma axlosaa 
evropis qveynebis kanonmdeblobiT dadgenil normebTan. amdenad, 
saerTaSoriso dacvis mqone piris – `ojaxis wevris~ cneba ufro 
farToa, vidre sxva ucxoelisa Tu moqalaqeobis armqone pirisa. 
aRniSnuli aixsneba saerTaSoriso dacvis mqone piris iZulebiTi 
emigraciiT. saerTaSoriso dacvis mqone pirisaTvis ojaxTan gaer-
Tianeba gansakuTrebiT mniSvnelovania, radgan arsebobs riski, 
rom igi didi xnis ganmavlobaSi an samudamod ver SeZlebs samSob-
loSi dabrunebas. 

evropuli sasamarTlos azriT, saerTaSoriso da evropul do-
neze arsebobs saerTo konsensusi, rom ltolvilebma isargeblon 
ojaxis gaerTianebis ufro SeRavaTiani proceduriT, vidre es 
gaTvaliswinebulia sxva ucxoelebisaTvis22.

Tumca kiTxvas badebs kanoniT dadgenili SezRudva saerTaSo-
riso dacvis mqone piris Svilebis asakTan dakavSirebiT. kanoniT 
ojaxis wevrad iTvleba saerTaSoriso dacvis mqone piris mxolod 
arasrulwlovani Svilebi rac ar aris dadgenili `ucxoelTa da 
moqalaqeobis armqone pirTa samarTlebrivi mdgomareobis Sesax-
eb~ kanoniT. 

saerTaSoriso dacvis statusis mopoveba saerTaSoriso samar-
Tlis mier regulirebuli sakiTxia, magram ojaxis gaerTianebis 
uflebis ganxorcielebis mizniT garantiebis Seqmna TiToeuli 
saxelmwifos diskreciaa. erTi mxriv, saerTaSoriso dacvis sta-
tusis mqone piris SvilebisaTvis asakobrivi SezRudvis dadgena 
ar aris ojaxis gaerTianebis uflebis xelyofa. zemoT aRiniSna, 
rom Svilis asakobriv SezRudvas iTvaliswinebs evropis qveynebis 
kanonmdebloba, magram, meore mxriv, kanoniT ucxoels an moqa-
laqeobis armqone pirs SeuZlia, moiwvios rogorc arasrulwlo-
vani, ise srulwlovani Svili.

22 mugenzi safrangeTis winaaRmdeg (Mugenzi v. France), 2014 wlis 10 ivlisi da tanda-
muzinga safrangeTis winaaRmdeg (Tanda-Muzinga v. France) 2014 wlis 10 ivlisi.
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ojaxis gaerTianebis mizniT ltolvilebisaTvis gansxvavebu-
li, ufro garTulebuli proceduris dadgena SromiT migranteb-
sa da studentebTan SedarebiT adamianis uflebaTa evropulma 
sasamarTlom ganixila saqmeSi – hodi da abdi gaerTianebuli same­
fos winaaRmdeg. momCivani iyo gaerTianebul samefoSi ltolvilis 
statusis mqone piri da jibutis moqalaqe, romelmac daaregis-
trira qorwineba jibutiSi da qorwinebis momentisTvis momCivnis 
mimarT ltolvilis statusis miniWebidan gasuli iyo mxolod 1 
weli.

gaerTianebuli samefos kanonmdeblobis Tanaxmad, `ojaxis ga-
er Tianebis~ uflebiT sargeblobdnen mxolod is meuRleebi, rom-
lebic ltolvilis ojaxis nawils warmoadgendnen am ukanasknelis 
mier mudmivi sacxovrebeli qveynis datovebamde. SemdegSi meore 
momCivans uari eTqva qveyanaSi Sesvlaze im safuZvliT, rom misi 
meuRle, romelsac cxovrebis ufleba mxolod xuTi wlis vadiT 
hqonda miniWebuli, ar iyo dafuZnebuli gaerTianebul samefoSi. 
konvenciis me-14 (diskriminaciis akrZalva) muxlze dayrdnobiT, 
me-8 muxlTan erTobliobaSi (piradi da ojaxuri cxovrebis pa-
tiviscema), momCivnebi asaCivrebdnen meore momCivnisTvis gaer-
Tianebul samefoSi Sesvlaze uaris Tqmas. isini amtkicebdnen, rom 
naklebad xelsayrel pirobebSi imyofebodnen sxva kategoriis em-
igrantebTan SedarebiT, kerZod, im pirebTan, vinc mudmivi sacx-
ovrebeli qveynidan wamosvlamde iyo daojaxebuli, an iyvnen stu-
dentebi da muSebi. yvela aRniSnuli kategoriis emigrants ufle-
ba hqonda, gaerTianebul samefoSi, meuRleebTan erTad, ecxovra. 
amasTanave, studentebisa da muSebis SemTxvevaSi, mniSvneloba ar 
eniWeboda, isini daqorwinebulni iyvnen sacxovreblis uflebis 
miniWebamde Tu miniWebis Semdeg.

sasamarTlom daadgina, rom winamdebare saqme xvdeboda kon-
venciis me-8 muxlis farglebSi, vinaidan saimigracio wesebi cal-
saxad axdendnen gavlenas momCivanTa SesaZleblobaze, erTad ecx-
ovraT ojaxur garemoSi. sasamarTlom ganmarta, rom migraciis 
Sesaxeb kanonmdebloba warmoadgenda saxelmwifos diskrecias da 
yvela saxelmwifos aqvs ufleba, moawesrigos migraciasTan daka-
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vSirebuli sakiTxebi sakuTari Sexedulebisamebr, saerTaSoriso 
aqtebis ZiriTadi principebidan gamomdinare. sasamarTlom aseve 
ganmarta, rom uaryofiTi gadawyvetilebis miRebisas yuradReba 
unda daeTmos im faqts, ojaxs aqvs Tu ara SesaZlebloba, icxov-
ros sxva qveyanaSi, hyavT Tu ara Svilebi, aqvs Tu ara momwvev pirs 
legaluri Semosavali da a.S. sasamarTlom aseve yuradReba gaamax-
vila im faqtze, rom saqme exeboda ltolvils da saWiro iyo gansa-
kuTrebuli sifrTxilis gamoCena. momCivnebi, rogorc ltolvile-
bi, romlebmac iqorwines mudmivi sacxovrebeli qveynis datovebis 
Semdeg, konvenciis me-14 muxlis miznebisTvis sargeblobdnen `sxva 
statusiT~. ltolvilebi, romlebic daojaxebulni iyvnen mudmivi 
sacxovrebeli qveynis datovebamde, iseve rogorc studentebi da 
muSebi, konvenciis me-14 muxlis miznebisTvis momCivanTa analo-
giur mdgomareobaSi imyofebodnen, vinaidan maTac gansazRvru-
li droiT hqondaT gaerTianebul samefoSi cxovrebis ufleba, 
Tumca, imavdroulad, gansxvavebiT momCivanTagan, maT meuRleebs 
SeeZloT ojaxis gaerTianebis uflebiT sargebloba. garkveuli 
jgufis emigrantebisTvis garkveuli waxalisebebis SeTavazeba 
SeiZleba iyos legitimuri mizani konvenciis me-14 muxlis miznebi-
saTvis. adamianis uflebaTa evropulma sasamarTlom ver miiCnia, 
rom, erTi mxriv, momCivnebsa da, meore mxriv, studentebsa da 
muSebs Soris gansxvavebuli mopyroba obieqturad da gonivrulad 
iyo gamarTlebuli23.

5. ojaxis gaerTianebis uflebis SezRudva

ojaxis gaerTianebis ufleba ar aris absoluturi da SeiZleba 
SeizRudos mxolod kanoniT dadgenil SemTxvevebSi. ojaxis gaer-
Tianebis uflebis ganxorcielebaze uari gulisxmobs uflebamo-
sili organos mier kanonis safuZvelze saTanado procedurebis 
dacviT uaryofiTi gadawyvetilebis miRebas. `ucxoelTa da mo-
qalaqeobis armqone pirTa samarTlebrivi mdgomareobis Sesaxeb~ 

23 hodi da abdi gaerTianebuli samefos winaaRmdeg (Hode and Abdi v. the United Kingdom), 
2012 wlis 6 noemberi. 
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saqarTvelos kanonis me-11 muxli adgens saqarTvelos vizis gace-
maze an saqarTveloSi Semosvlaze uaris Tqmis safuZvlebs, xolo 
amave kanonis me-18 muxli awesrigebs saqarTveloSi binadrobis 
nebarTvis gacemaze uaryofiTi gadawyvetilebis miRebis safuZ-
vlebs. `saerTaSoriso dacvis Sesaxeb~ saqarTvelos kanonis 46-e 
muxlis me-8 punqti uTiTebs, saerTaSoriso dacvis mqone piris 
ojaxis wevris mimarT romeli garemoebebis arsebobis SemTxvevaSi 
SeiZleba uari eTqvas ojaxis gaerTianebaze.

saqarTvelos kanonmdebloba ar awesebs imperatiul moTx-
ovnas, rom binadrobis nebarTvis gacemaze uaris Tqmis safuZ-
vlebidan erT-erTis arsebobis SemTxvevaSi, administraciulma 
organom aucileblad uaryofiTi gadawyvetileba unda miiRos. 
zemoaRniSnuli kanonebis muxlebSi naxsenebia sityvebi: `Sei-
Zleba uari eTqvas~, rac gulisxmobs administraciuli organos 
diskreciul uflebamosilebas. sasamarTlos ganmartebiT, ucxo-
elisaTvis saqarTveloSi ojaxis gaerTianebis mizniT binadrobis 
nebarTvis miniWebis sakiTxis gadawyveta saxelmwifo servisebis 
ganviTarebis saagentos diskreciul uflebamosilebas ganekuT-
vneba. administraciuli organos diskreciul uflebamosilebas-
Tan gvaqvs saqme, rodesac samarTlis normis faqtobrivi Semad-
genlobisa da faqtis Sesabamisobis dadgenis SemTxvevaSi, mas rCe-
ba SesaZlebloba, airCios misaRebi RonisZieba. aseT SemTxvevaSi 
kanoni erT konkretul samarTlebriv Sedegs ar gansazRvravs, 
aramed administraciul organos aniWebs uflebamosilebas, Ta-
vad gansazRvros samarTlebrivi Sedegebi, imdenad, ramdenadac 
or an ramdenime SesaZlo samarTlebriv Sedegs adgens da aZlevs 
organos SesaZleblobas, airCios yvelaze misaRebi saSualeba. sa-
samarTlo aRniSnavs, rom administraciuli organos diskreciul-
ma uflebamosilebam SeiZleba moicvas administraciuli organos 
arCevanis SesaZlebloba – konkretul SemTxvevaSi ganaxorcielos 
Tu ara raime RonisZieba, an misaRebi RonisZiebebidan romeli ga-
moiyenos.24

24 Tbilisis saqalaqo sasamarTlos 2019 wlis 31 ianvris gadawyvetileba, №3/7716-18. 
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amdenad, administraciulma organom ojaxis gaerTianebis 
uflebis SezRudvisas, sajaro da kerZo interesebidan gamomdin-
are, ramdenime gadawyvetilebidan unda SearCios yvelaze mis-
aRebi. am SemTxvevaSi kerZo interesSi igulisxmeba, minimum, ori 
adamianis ufleba, SeuerTdes ojaxis wevrs. vinaidan ojaxis gaer-
Tianeba, sul mcire, ori subieqtis interess exeba, saxelmwifo 
gansakuTrebiT yuradRebiT unda moekidos am faqts. rac Seexe-
ba sajaro interess, is gamoixateba saxelmwifo usafrTxoebis, 
sazogadoebrivi wesrigis, janmrTelobis dacvis da sxva sakiTx-
ebSi. saqmis ganxilvisas administraciulma organom unda imsje-
los, romeli samarTlebrivi sikeTe aris konkretul SemTxvevaSi 
ufro Rirebuli da mxolod amis Semdeg miiRos gadawyvetileba. 
administraciulma organom borotad rom ar isargeblos misTvis 
miniWebuli diskreciuli uflebamosilebiT, ojaxis gaerTianebis 
uflebis SezRudva unda iyos erTaderTi da aucilebeli propor-
ciuli saSualeba legitimuri miznis misaRwevad. 

ra Tqma unda, rTulia idealuri balansis dacva kerZo da sa-
jaro interesebs Soris. ojaxis gaerTianebis uflebis SezRudvi-
sas saxelmwifom yuradReba unda gaamaxvilos Semdeg sakiTxebze: 
rodis Seiqmna ojaxi, aris Tu ara meuRleebis kavSirebi realuri, 
hyavT Tu ara Svilebi da sxv. 

 `saerTaSoriso dacvis Sesaxeb~ saqarTvelos kanoniT ucx-
oels ojaxis gaerTianebaze SeiZleba uari eTqvas, Tu arsebobs 
sakmarisi safuZveli varaudisTvis, rom igi safrTxes Seuqmnis 
saqarTvelos saxelmwifo usafrTxoebas, teritoriul mTliano-
bas an sazogadoebriv wesrigs. aRsaniSnavia, rom `ucxoelTa da mo-
qalaqeobis armqone pirTa samarTlebrivi mdgomareobis Sesaxeb~ 
saqarTvelos kanonis me-18 muxlisgan gansxvavebiT, `saerTaSori-
so dacvis Sesaxeb~ kanonis Tanaxmad, uaryofiTi gadawyvetilebis 
misaRebad sakmarisia varaudis arseboba. amdenad, `saerTaSoriso 
dacvis Sesaxeb~ saqarTvelos kanoni ufro met sifrTxiles iCens 
ojaxis gaerTianebis uflebis ganxorcielebisas. 

saqarTvelos kanonmdebloba vizisa da binadrobis nebarTvis 
gacemaze uaris Tqmis sakmaod vrcel samarTlebriv safuZvlebs 
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adgens. yuradRebas gamaxvilebT mxolod im samarTlebriv safuZ-
vlebze, romlebic saWiroeben dazustebas. 

saxelmwifo usafrTxoebisa da sazogadoebrivi wesrigis 
dacvis mizniT ojaxis gaerTianebis uflebis SezRudva yvelaze 
mniSvnelovani argumentia saxelmwifos mxridan. es ar unda iyos 
ise gagebuli, rom saxelmwifos ufleba aqvs, erovnuli usafrTx-
oebis dacvis mizeziT, faqtebsa da mtkicebulebebze dayrdnobis 
gareSe, miiRos uaryofiTi gadawyvetileba. saxelmwifos amoca-
naa, daicvas balansi saxelmwifo usafrTxoebasa da ojaxis gaer-
Tianebis uflebis dacvas Soris. aRniSnuls gansakuTrebiT ar-
Tulebs is faqti, rom gadawyvetilebis mimRebi administraciuli 
organo eyrdnoba saxelmwifo usafrTxoebis samsaxuris kontr-
dazvervis departamentis uaryofiT daskvnas, Tumca ar aris val-
debuli, radgan kanonmdebeli ar ayenebs imperatiul moTxovnas.

aRsaniSnavia, rom gadawyvetilebis mimRebma administraciul-
ma organom da im pirma, romelsac exeba aRniSnuli gadawyvetile-
ba, SeiZleba ar icodes saxelmwifo usafrTxoebis samsaxuris 
kontrdazvervis departamentis uaris mizezi. uaryofiTi gad-
awyvetilebis sasamarTloSi gasaCivrebis SemTxvevaSi, mxolod 
mosamarTles aqvs uflebamosileba, gaecnos da Seafasos faqtebi, 
romlebic gaxda ojaxis gaerTianebis uflebaze uaris safuZveli. 
pakistanis moqalaqisaTvis ojaxis gaerTianebis mizniT binadro-
bis nebarTvis gacemaze uaryofiTi gadawyvetilebis miRebis sa-
fuZveli iyo saxelmwifo usafrTxoebis samsaxuris kontrdazver-
vis departamentis daskvna. sasamarTlom kanoniT dadgenili wesiT 
gamoiTxova da gaecno kontrdazvervis departamentis werilis sa-
fuZvlad arsebul informacias da miiCnia, rom saqmis masalebiT 
ar dasturdeba diskreciuli uflebamosilebis ganxorcielebis 
kanoniT dadgenili farglebis gadacileba an/da im miznis ugule-
belyofa, ris misaRwevadac mas miniWebuli aqvs igi. saagentom es 
uflebamosileba ganaxorciela im mizniT, ra mizniTac mas hqon-
da igi miniWebuli. sasamarTlo miuTiTebs, rom kontrdazvervis 
departamentis werilSi asaxul uaryofiT daskvnas safuZvlad 
udevs gasaidumloebuli saqmianobis Sedegad mopovebuli infor-
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maciis damuSavebis Sedegebi, romlebic arc erTi mxaris mier ar 
SeiZleba gamoyenebul iqnes samarTaldacviTi miznebisaTvis. am-
denad, saagento moklebuli iyo SesaZleblobas, gasaCivrebuli 
gadawyvetilebis gamocemisas Seemowmebina werilis safuZvlad mi-
TiTebuli garemoebebi da dokumentacia.25

zemoaRniSnulidan Cans, rom uaryofiTi daskvnis safuZvelze 
ojaxis gaerTianebis uflebis SezRudvis marTlzomierebis erTa-
derTi Semfasebelia sasamarTlo. gansxvavebuli samarTlebrivi 
mowesrigeba arsebobs poloneTSi. sasamarTloSi gasaCivrebis 
Semdeg pirisTvis cnobili xdeba, ra gaxda mis mimarT uaryofiTi 
gadawyvetilebis miRebis safuZveli. is, Tu romeli modeli ufro 
misaRebia saxelmwifos usafrTxoebis dasacavad, es Tavad saxel-
mwifom unda gadawyvitos. mTavaria, saxelmwifom ar dauSvas arc 
uflebis aramarTlzomieri SezRudva da arc uSiSroebisaTvis sa-
frTxis Seqmna.

sxva saqmeze mosarCelis arasrulwlovani SvilisaTvis binad-
robis gacemaze uaris safuZveli agreTve iyo saqarTvelos saxel-
mwifo usafrTxoebis samsaxuris kontrdazvervis departamentis 
daskvna binadrobis nebarTvis gacemis mizanSeuwonlobis Sesaxeb. 
am SemTxvevaSi, sasamarTlos azriT, saxelmwifo servisebis ganvi-
Tarebis saagentom saTanadod ar Seafasa is faqti, rom saqme exe-
boda arasrulwlovans. sasamarTlos ganmartebiT, saagentos unda 
moeTxova damatebiTi informacia.26

gansaxilvel saqmeSi administraciulma organom arasworad 
gamoiyena diskreciuli uflebamosileba. Tu srulwlovani piris 
SemTxvevaSi saagento SesaZloa, daeyrdnos saqarTvelos saxel-
mwifo usafrTxoebis samsaxuris kontrdazvervis departamen-
tis uaryofiT daskvnas, arasrulwlovnis mimarT upirobod unda 
Caataros damatebiTi mokvleva, kerZod, daadginos, arasruw-
lovani ra saxis safrTxes uqmnis saxelmwifos uSiSroebas. saqa-
rTvelos mTavrobis 2014 wlis 1 seqtembris №520 dadgenilebiT 
damtkicebuli `saqarTveloSi binadrobis nebarTvis gacemis 

25 Tbilisis saqalaqo sasamarTlos 2019 wlis 28 martis gadawyvetileba, 3/1084-19.
26 Tbilisis saqalaqo sasamarTlos 2017 wlis 16 ianvris gadawyvetileba, N3/7036-01.
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sakiTxis ganxilvisa da gadawyvetis wesis~ me-13 muxlis me-5 punq-
tis Tanaxmad, saqarTveloSi binadrobis nebarTvis gacemaze uaris 
Tqmis safuZvlebis gamosavlenad saagento uflebamosilia, xolo 
kanoniT dadgenil SemTxvevebSi valdebulia, gancxadebis miRe-
bidan 3 dReSi gamoiTxovos Sesabamisi informacia saqarTvelos 
saxelmwifo organoebisagan. saxelmwifo organoebi, fizikuri da 
iuridiuli pirebi, mimarTvis miRebidan 5 dReSi warudgenen saa-
gentos moTxovnil informacias. am vadaSi saagentosaTvis saWiro 
informaciis warudgenlobis SemTxvevaSi iTvleba, rom ar arse-
bobs saqarTveloSi binadrobis nebarTvis gacemaze uaris Tqmis 
safuZvlebi. saagentos swored aRniSnuli normis ZaliT unda ga-
moevlina, arasrulwlovanze binadrobis nebarTvis gacema ra sa-
frTxes uqmnida saxelmwifos usafrTxoebas. amdenad, saxelmwifo 
usafrTxoebis samsaxuris kontrdazvervis departamentis daskvna 
ar aris binadrobis nebarTvis gacemaze uaris Tqmis upirobo sa-
fuZveli. 

sxva saqmeSi sasamarTlom miiCnia, saagentos mxedvelobaSi 
unda mieRo faqti, rom ganmcxadebeli iyo saqarTvelos moqalaqis 
meuRle, igi ukve flobda SromiT binadrobis nebarTvas, hqonda 
saqarTveloSi legaluri Semosavali da gancxadebas Tan erTvoda 
janmrTelobis cnoba, romelic adasturebda ganmcxadeblis meuR-
lis orsulobis faqts. winare saqmis ganxilvisas mosamarTlem 
gadawyvetilebaSi miuTiTa, rom is gaecno saxelmwifo usafrTx-
oebis samsaxuris kontrdazvervis departamentis xelT arsebul 
masalebs, Tumca, miuxedavad amisa, es ar gamoricxavda saxelm-
wifo servisebis ganviTarebis saagentos mxridan kerZo interese-
bis gaTvaliswinebas.27

Camoyalibebuli praqtika cxadyofs, rom sasamarTlo saxel-
mwifo usafrTxoebis samsaxuris kontrdazvervis departamentis 
uaryofiT daskvnas ar miiCnevs binadrobis nebarTvis gacemaze 
uaris upirobo safuZvlad. sasamarTlo Tavis gadawyvetileba-
Si aRiarebs, rom kontrdazverviTi saqmianoba aris saxelmwifo 

27 Tbilisis saqalaqo sasamarTlos 2017 wlis 18 aprilis gadawyvetileba, N3/119-17.
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usafrTxoebis uzrunvelyofis sferoSi saqmianobis specialu-
ri saxe, romlis mizania ucxo qveynis specialuri samsaxurebis, 
organizaciebis, pirTa jgufisa da calkeul pirTa saqarTvelos 
saxelmwifo interesebis winaaRmdeg mimarTuli sadazvervo an/da 
teroristuli saqmianobidan momdinare safrTxeebis gamovlena da 
Tavidan acileba. sasamarTlo ar uaryofs, rom kontrdazverviTi 
saqmianoba gasaidumloebulia da am saqmianobis amsaxveli doku-
mentebi, masalebi da sxva monacemebi aris saxelmwifo saidumloe-
ba, Tumca kanonis am normebs igi upirispirebs administraciuli 
organos diskreciul uflebamosilebas. 

sasamarTlo miiCnevs, rom saxelmwifo servisebis ganviTarebis 
saagento binadrobis nebarTvis gacemaze uaris Tqmis safuZvlebis 
gamosavlenad uflebamosilia, gamoiTxovos informacia saqarTve-
los saxelmwifo organoebidan da miRebuli informaciis safuZ-
velze SearCios yvelaze misaRebi gadawyvetileba. sasamarTlo 
miuTiTebs, rom zemoaRniSnuli normebidan gamomdinare, saxelm-
wifo servisebis ganviTarebis saagentos mieniWa farTo diskreci-
uli uflebamosileba, kanonis miznebisa da konkretuli garemoe-
bebis gaTvaliswinebiT, Tavad miiRos gadawyvetileba pirisaTvis 
saqarTveloSi binadrobis nebarTvis gacemis mizanSewonilobis an 
mizanSeuwonlobis Sesaxeb. zemoaRniSnulTan erTad, sasamarTlo 
icavs administraciuli organos diskreciis sferos da, imavdrou-
lad, aqvs SesaZlebloba, moaxdinos zemoqmedeba mmarTvelobis am 
sferoze, vinaidan ar arsebobs absoluturi diskreciuli ufleba-
mosileba, iseve rogorc absoluturi sakanonmdeblo gansazRvru-
loba. administraciuli organos uflebamosileba yovelTvis uka-
vSirdeba kanonmdeblobiT gansazRvruli kompetenciis farglebs, 
im faqtobrivi garemoebebis dadgenas, romlebic safuZvlad dae-
do ama Tu im gadawyvetilebas, Tanasworobis, dasabuTebulobis, 
sajaro da kerZo interesebis proporciulobis, Tanafardobis 
principebis dacvis moTxovnas. xsenebuli kriteriumebis sinTezi 
SesaZleblobas aZlevs sasamarTlos, administraciuli organos 
mier diskreciuli uflebamosilebis farglebSi gamocemuli in-
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dividualuri administraciul-samarTlebrivi aqtis kanonierebis 
Semowmebisas Seafasos zemoaRniSnuli aspeqtebi.

sasamarTlo prioritetulad miiCnevs saxelmwifo da sazoga-
doebrivi interesebis dacvis sakiTxebs, Tumca Tvlis, rom midgo-
ma yovel konkretul SemTxvevaSi unda iyos Tanmimdevruli da ar 
unda qmnides Seusabamo daskvnebis gakeTebis SesaZleblobas.28

saxelmwifo usafrTxoebis dacvis mizniT ojaxis gaerTianebis 
uflebis SezRudvis marTlzomierebaze araerTxel imsjela evro-
pis adamianis uflebaTa evropulma sasamarTlom. 

saqmis – seni niderlandis winaaRmdeg – mixedviT, momCivnebi 
arian Turqi warmoSobis wyvili da maTi qaliSvili, romelic 1983 
wels TurqeTSi daibada da romelic dedam 1986 wels deidis meur-
veobis qveS datova, rodesac Tavad meuRlesTan wavida nider-
landebSi. momCivnebi davobdnen, rom maTi qaliSvilisTvis binad-
robis nebarTvis mopovebis Taobaze uaris Tqmis gamo, ris Sedega-
dac igi maT niderlandebSi ver SeuerTda, dairRva maTi ojaxuri 
cxovrebis pativiscemis ufleba. maT hyavdaT kidev ori Svili, 
romlebic niderlandebSi daibadnen da yovelTvis mSoblebTan 
erTad cxovrobdnen. sxva sakiTxebTan erTad, mesame momCivnis 
mcirewlovnebis gaTvaliswinebiT, evropulma sasamarTlom aR-
niSna, rom mesame momCivanma mTeli cxovreba TurqeTSi gaatara 
da rom mas Zlieri kavSirebi hqonda sakuTari qveynis kulturul 
da lingvistur garemosTan, sadac kvlav cxovrobdnen misi naTe-
savebi. miuxedavad amisa, arsebobda didi dabrkoleba ojaxis da-
narCeni wevrebis TurqeTSi dabrunebasTan dakavSirebiT. pirveli 
ori momCivani niderlandebSi dafuZnda, sadac isini wlebis gan-
mavlobaSi kanonierad cxovrobdnen; maTi ori Svilic mudmivad 
niderlandSi cxovrobda da skolaSic iq dadioda. sasamarTlom 
daadgina, rom xelisuflebam ver daicva momCivnis interessa da 
sajaro interess (emigraciis kontroli) Soris samarTliani ba-
lansi da, Sesabamisad, dairRva konvenciis me-8 muxli29.

28 Tbilisis saqalaqo sasamarTlos 2018 wlis 17 agvistos gadawyvetileba, 3/3824-18. 
29 seni niderlandis winaaRmdeg (Sen v. the Netherlands), 2001 wlis 21 dekemberi.
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saqmis – osmani daniis winaaRmdeg – mixedviT, 15 wlis asakSi 
erovnebiT somaleli momCivani, romelic mSoblebsa da da-ZmasTan 
erTad 7 wlis asakidan daniaSi cxovrobda, sakuTari survilis 
sawinaaRmdegod mamam bebiis mosavlelad ltolvilTa banakSi, ke-
niaSi, gagzavna. ori wlis Semdeg man, jer kidev arasrulwlovan-
ma, ganacxadi gaakeTa daniaSi ojaxTan dabrunebis Taobaze, Tumca 
misi gancxadeba daniis emigraciis samsaxurma ar daakmayofila im 
safuZvliT, rom mis binadrobis nebarTvas vada hqonda amowuru-
li, radgan momCivani zedized 12 Tvis ganmavlobaSi daniaSi ar imy-
ofeboda. kanonmdeblobaSi ganxorcielebuli cvlilebis Sedegad 
mas ar mieca axali binadrobis nebarTva. es cvlileba wardgenil 
iqna imisaTvis, rom emigranti mSoblebi SeeCerebina ufro tradi-
ciuli aRzrdis misaRebad maTi mcirewlovani Svilebis warmo-
Sobis qveyanaSi gagzavnisagan. mxolod 15 wlamde asakis bavSvebs 
SeeZloT ojaxis gaerTianebis moTxovniT ganacxadis gakeTeba. 

evropulma sasamarTlom daadgina, rom momCivani SeiZleba miC-
neuli yofiliyo dasaxlebul migrantad, romelmac mTeli Tavisi 
bavSvoba an bavSvobis umetesi nawili daniaSi gaatara da, amrigad, 
misTvis axali binadrobis nebarTvis miniWebaze uaris TqmisaT-
vis saWiro iyo seriozuli gamamarTlebeli mizezebi. miuxedavad 
imisa, rom kanoni, romelsac efuZneboda binadrobis nebarTvaze 
uari, emsaxureboda legitimur mizans, – xeli SeeSalaT mSoblebi-
saTvis, maTi Svilebi samSobloSi gaegzavnaT, raTa maT iq `xelax-
la mieRoT ganaTleba~ imgvarad, rogorc, maTi azriT, Seesabame-
boda maT eTnikur warmomavlobas, – bavSvTa piradi da ojaxuri 
cxovrebis pativiscemis uflebis ugulebelyofa dauSvebelia. 
saqmis garemoebebis mixedviT, ar SeiZleba, miCneul iqnes, rom 
momCivnis interesebi sakmarisad miiRes mxedvelobaSi da rom dac-
uli iyo samarTliani balansi saxelmwifos mier emigraciis kon-
trolTan mimarTebiT.30

qveynis usafrTxoebis dacva yvela saxelmwifos erT-erTi mTa-
vari amocanaa, romlis uzrunvelyofa saxelmwifos valdebule-

30 osmani daniis winaaRmdeg (Osman v. Denmark), 2011 wlis 14 ivnisi. 
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baa. Tumca saxelmwifos aseve evaleba adamianis ZiriTadi ufle-
bebisa da Tavisuflebebis dacvac. am ori interesis dapirispire-
bisas xelisuflebam borotad ar unda isargeblos farTo ufle-
bamosilebiT da gamoiyenos yvelaze misaRebi saSualeba, Tanazom-
ierebis principidan gamomdinare. rogorc saqarTvelos saerTo 
sasamarTloebi, ise adamianis uflebaTa evropuli sasamarTlo 
ojaxuri cxovrebis uflebis SezRudvisas gansakuTrebul yur-
adRebas aniWebs diskreciuli uflebamosilebis marTlzomier ga-
moyenebas, faqtebis gamokvlevas da gadawyvetilebis dasabuTebas. 
marTalia, idealuri balansis dacva SeuZlebelia, Tumca saxel-
mwifom unda gaiTvaliswinos, rom ojaxis gaerTianeba yovelTvis 
or an met pirs exeba da mis SezRudvas unda hqondes gamarTleba. 

ojaxis gaerTianebis uflebis SezRudvis erT-erTi mizani Sei-
Zleba iyos janmrTelobis dacva, kerZod, Tu piri daavadebulia 
iseTi infeqciuri an sxva daavadebiT, romlis xasiaTma, simZimem 
da xangrZlivobam SeiZleba safrTxe Seuqmnas mosaxleobas.31 saa-
gento uflebamosilia, sxva qveyanaSi infeqciuri an sxva daavade-
baTa gavrcelebisas, romlis xasiaTma, simZimem da xangrZliobam 
SeiZleba safrTxe Seuqmnas saqarTvelos mosaxleobas, damatebiT 
moiTxovos janmrTelobis mdgomareobis Sesaxeb cnoba32. zemoaR-
niSnuli sakmarisi safuZvelia mtkicebisaTvis, rom janmrTelobis 
mdgomareobis Sesaxeb cnobis wardgena unda iyos gaTvaliswinebu-
li savaldebulo warsadgen dokumentTa siaSi. magaliTad: safran-
geTSi, espaneTsa da niderlandSi janmrTelobis Sesaxeb cnobis 
warmodgena savaldebuloa. evropis sxva qveynebSi pirma Semowmeba 
SeiZleba gaiaros maSin, Tu arsebobs gonivruli eWvi, rom is daa-
vadebulia iseTi infeqciuri an sxva daavadebiT, rac safrTxes 
Seuqmnis qveynis mosaxleobis janmrTelobas. 

31 2014 wlis 5 martis `ucxoelTa da moqalaqeobis armqone pirTa samarTlebrivi 
mdgomareobis Sesaxeb~ saqarTvelos kanonis me-18 muxlis pirveli punqtis `v~ qve-
punqti.

32 `saqarTveloSi binadrobis nebarTvis gacemis sakiTxis ganxilvisa da gadawyvetis 
damtkicebis wesis Sesaxeb~ saqarTvelos mTavrobis dadgenilebis me-4 muxlis 
pirveli punqti. 
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nasamarTleoba aris erT-erTi mizezi, romlis gamoc pirs Sei-
Zleba, uari eTqvas ojaxis gaerTianebis uflebis ganxorciele-
baze. rigi saxelmwifoebisa (fineTi, italia, CexeTi) ar iTvalis-
wineben Cadenili danaSaulis simZimes, vinaidan nasamarTleobis 
arseboba sakmarisi mizezia uaryofiTi gadawyvetilebis misaRe-
bad. saqarTvelos kanonmdeblobiT ki, pirs SeiZleba uari eTqvas 
binadrobis nebarTvis gacemaze, Tu piri msjavrdebulia Sesa-
bamisi gancxadebis wardgenamde bolo 5 wlis ganmavlobaSi Cade-
nili mZime danaSaulisaTvis (Tu nasamarTloba moxsnili an gaqa-
rwylebuli ar aris).33 amdenad, saqarTvelos kanonmdeblobiT, 
mxolod mZime danaSaulis CadenisaTvis msjavrdebul pirs Tu na-
samarTleoba moxsnili ara aqvs, SeiZleba, uari eTqvas binadrobis 
gacemaze. aqedan gamomdinare, qarTuli kanonmdebloba, evropu-
lisgan gansxvavebiT, liberaluria. aRsaniSnavia, rom kanonmde-
blobiT binadrobis nebarTvis misaRebad warsadgeni dokumentebis 
CamonaTvalSi ar aris gaTvaliswinebuli nasamarTlobis Sesax-
eb cnoba. administraciuli organo Tavad awarmoebs am sakiTxze 
mokvlevas, kerZod, saxelmwifo servisebis ganviTarebis saagento 
mimarTavs Sinagan saqmeTa saministros sainformacio analitikur 
departaments. administraciuli warmoebis ekonomiurobis prin-
cipidan gamomdinare, umjobesia, kanonmdebelma ganmcxadeblis 
mier warsadgeni dokumentebis CamonaTvalSi gaiTvaliswinos na-
samarTlobis Sesaxeb cnoba. 

saqarTvelos kanonmdeblobiT gaTvaliswinebuli SezRu dvebi 
ucxo ar aris evropis kavSiris wevri sxva qveynebisTvisac. lietu-
vis kanonmdeblobiT, binadrobis nebarTvis uaris Tqmis safuZ-
vlad damatebiT miTiTebulia garemoebebi, rodesac ucxoels ar 
aqvs regularuli Semosavali, samedicino dazRveva. lietuvis 
kanonmdeblobis Tanaxmad, ucxoelis gancxadeba binadrobis ne-
barTvis gacemaze ar dakmayofildeba, Tu arsebobs gonivruli 
eWvi, rom ojaxuri urTierTobebi fiqciuria, an, Tu aRar arse-

33 2014 wlis 5 martis `ucxoelTa da moqalaqeobis armqone pirTa samarTlebrivi 
mdgomareobis Sesaxeb~ saqarTvelos kanonis me-18 muxlis pirveli punqtis `e~ 
qvepunqti.
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bobs is ojaxuri urTierTobebi, romlis gaerTianebis mizniTac 
gaica binadrobis nebarTva.34

saqarTvelos samoqalaqo kodeqsi qorwinebas fiqciurad miiC-
nevs im SemTxvevaSi, Tu igi miznad ar isaxavda ojaxis Seqmnas. 
amasTan, mxolod sasamarTloa uflebamosili, Seafasos qorwine-
ba ojaxis Seqmnis mizniT daregistrirda, Tu mxareebs amoZraveb-
daT sxva mizani.35 magaliTad, qorwinebis mizania, rom ucxoelma 
miiRos qveyanaSi kanonierad cxovrebis ufleba an moqalaqeoba. 
Tu administraciul organos aqvs eWvi, rom qorwineba fiqciuria, 
igi ver etyvis pirs uars binadrobis nebarTvis gacemaze. mxolod 
sasamarTlos mier qorwinebis baTilad cnobis Semdeg adminis-
traciuli organo uflebamosilia, gaauqmos mis mier gacemuli 
binadrobis nebarTva.36

evropis qveynebi ki qorwinebis an registrirebuli partnio-
robis namdvilobis gamokvlevas axorcieleben binadrobis, saer-
TaSoriso dacvis statusis miniWebis, vizis gacemis drosac ki. 
saqarTveloSi ki saxelmwifo servisebis ganviTarebis saagento 
eWvis gaCenis SemTxvevaSi mainc gascems binadrobis nebarTvas da 
amis Semdeg mimarTavs sasamarTlos. ufro marTebuli iqneboda, 
saqarTvelos kanonmdeblobiT saqmis ganmxilvel organos mini-
Webuli hqonoda uflebamosileba, TviTon gamoekvlia qorwinebis 
namdviloba da, Tu gamoikveTeboda safuZvliani eWvi misi fiqci-
urobis Sesaxeb, mieRo uaryofiTi gadawyvetilebac. msgavsi praq-
tika miRebulia evropis qveynebSi (magaliTad: poloneTi, lietuva 
da sxv.).

saqarTvelos kanonmdebloba agreTve gansazRvravs SemTx-
vevebs, rodis SeiZleba, ucxoels Seuwydes saqarTveloSi yof-
nis vada37. kerZod, Tu man Sewyvita is saqmianoba an urTierToba, 
romlis safuZvelzec miRebuli hqonda saqarTveloSi binadrobis 

34 `ucxoelTa samarTlebrivi mdgomareobis Sesaxeb~ lietuvis kanonis 35-e muxlis me-
10 punqti.

35 saqarTvelos samoqalaqo kodeqsis 1140-e muxli. 
36 Tbilisis saqalaqo sasamarTlos 2017 wlis 14 martis gadawyvetileba saqmeze N103200.
37 2014 wlis 5 martis `ucxoelTa da moqalaqeobis armqone pirTa samarTlebrivi 

mdgomareobis Sesaxeb~ saqarTvelos kanonis 21-e muxli. 
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nebarTva38. aRsaniSnavia, rom kanonis am Canawers ar aqvs imperati-
uli xasiaTi, rac srulad pasuxobs saerTaSoriso standartebs. 
kerZod, gaeros SromiTi migrantebisa da maTi ojaxis wevrebis 
uflebebis dacvis Sesaxeb 1990 wlis konvenciis 50-e muxlis Ta-
naxmad, SromiTi migrantis gardacvalebis an ganqorwinebis SemTx-
vevaSi, saxelmwifom avtomaturad ar unda unda gaauqmos pirs 
ojaxis gaerTianebis mizniT binadrobis nebarTva da mxedvelobaSi 
miiRos misi mimReb qveyanaSi cxovrebis xangrZlivoba. pirs unda 
mieces gonivruli vada qveynis dasatoveblad. konvencia ar gan-
sazRvravs gonivruli vadis xangrZlivobas, aRniSnuli ki saxelm-
wifos Sefasebis sakiTxia.

saqmeSi – berahabi niderlandis winaaRmdeg – sasamarTlom gan-
sakuTrebuli mniSvneloba mianiWa imas, rom deportacia uaryofiT 
gavlenas moaxdenda ganmcxadeblis urTierTobaze mis qaliSvilT-
an. evropuli sasamarTlos azriT, mniSvnelovani faqtori iyo, rom 
binadrobis nebarTvis vadis gagrZelebaze uari ganqorwinebiT (da 
ara ukanono an danaSaulebrivi qmedebiT) iyo gamowveuli. aRsan-
iSnavia, rom mSoblebis ganqorwineba moxda bavSvis dabadebamde 
ramdenime TviT adre, xolo mamasa da Svils Soris urTierTobis 
SesanarCuneblad yofil meuRleebs mouwiaT xelaxali daqorwine-
ba. sasamarTlom yuradReba gaamaxvila gogonas adreul asaksa da 
mamasTan kontaqtis SenarCunebis saWiroebaze da daadgina kon-
venciis me-8 muxlis darRveva39.

amdenad, saxelmwifoTa did nawils kanonmdeblobiT gaTvalis-
winebuli aqvT ojaxis gaerTianebis uflebis SezRudvis samarT-
lebrivi safuZvlebi. uaryofiTi gadawyvetileba unda iyos 
dasabuTebuli, garemoebebi amomwuravad Seswavlili da Tu saxel-
mwifo daamtkicebs, rom sajaro interesi aRemateboda kerZo in-
teress, maSin ojaxis gaerTianebis uflebis SezRudva gamarTle-
bulia. 

38 iqve, 21-e muxlis pirveli punqtis `d~ qvepunqti.
39 berahabi niderlandis winaaRmdeg(Berrehab v.the Netherlands), 1988 wlis 21 ivnisi. 
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daskvna

erovnuli da saerTaSoriso kanonmdeblobisa Tu praqtikis gacno-
bis Sedegad SesaZloa, Camoyalibdes Semdegi ZiriTadi daskvnebi:

a) `ojaxur~ urTierTobebs sasamarTlo ganmartavs farTo 
konteqstSi TiToeuli SemTxvevis konkretuli faqtebis gaTval-
iswinebiT. ojaxur cxovrebad sasamarTlo erTmniSvnelovnad aRi-
arebs registrirebul qorwinebaSi myof meuRleebs, mSoblebsa da 
Svilebs Soris urTierTobas, Tu qorwinebis mizania ojaxis Seqmna 
da ara fiqciuri kavSiri garkveuli SeRavaTebis an statusis mop-
ovebis mizniT. ojaxuri cxovrebis kategoriaSi Sedis, agreTve, 
samarTlebrivi gaformebis gareSe pirTa (sqesis miuxedavad) 
Tanacxovreba, Tu am Tanacxovrebas aqvs xangrZlivi da stabilu-
ri xasiaTi. garda amisa, ojaxis gaerTianebis ufleba vrceldeba 
pirebze, miuxedavad Tanacxovrebis arsebobisa. es, ZiriTadad, ex-
eba mSoblebisa da Svilebis urTierTobebs. amasTan, mSobelsa da 
Svils Soris kavSiri arsebobs, miuxedavad sisxliT naTesaobisa, 
qorwineba aris Tu ara registrirebuli da mSoblebi Tanacxovro-
ben Tu ara. 

b) marTalia, saqarTvelos kanonmdebloba adgens ojaxis gaer-
Tianebis uflebis ganxorcielebis wess ara mxolod saerTaSor-
iso dacvis mqone pirisaTvis, aramed yvela ucxoelisa Tu moqa-
laqeobis armqone pirisaTvis, Tumca `ojaxis gaerTianebis~ cneba 
sakanonmdeblo doneze saWiroebs dazustebas.

g) sasurvelia, pirs (garda saerTaSoriso dacvis mqone pirebi-
sa) binadrobis miRebidan ara dauyovnebliv, aramed dafuZnebidan 
garkveuli periodis gasvlis Semdeg hqondes ufleba, moiwvios 
ojaxis wevri. 

d) saqarTvelos kanonmdeblobaSi maqsimalurad gaTvalis-
winebulia saerTaSoriso standartebi, kerZod, saerTaSoriso 
dacvis mqone piris ojaxis gaerTianebis uflebis dacvis mizniT 
kanonmdebelma daamkvidra, qarTuli kanonmdeblobisTvis aqamde 
ucxo, araregistrirebuli partniorobis cneba. 

e) adamianis uflebaTa dacvis evropuli sasamarTlos az-
riT, saerTaSoriso doneze arsebobs saerTo konsensusi, rom 
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ltolvilebma isargeblon ojaxis gaerTianebis ufro SeRavaTiani 
proceduriT, vidre es gaTvaliswinebulia sxva ucxoelebisaTvis. 
saqarTvelos kanonmdeblobiT es principi nawilobriv aris dac-
uli, kerZod, ucxoelisa Tu moqalaqeobis armqone piris ojaxis 
wevrad kanoni miiCnevs rogorc arasrulwlovan, ise srulwlovan 
Svils, maSin, rodesac saerTaSoriso dacvis mqone piris mxolod 
arasrulwlovani Svili iTvleba ojaxis wevrad. 

v) praqtika cxadyofs, rom saxelmwifo servisebis ganviTare-
bis saagentos uari binadrobis nebarTvis gacemaze xSirad eyrd-
noba saxelmwifo usafrTxoebis samsaxuris kontrdazvervis de-
partamentis uaryofiT dasknas ise, rom saagentosTvis ucnobia, 
raze daafuZna am ukanasknelma mowodebuli informacia. sasamarT-
lo saxelmwifo usafrTxoebis samsaxuris kontrdazvervis de-
partamentis uaryofiT daskvnas ar miiCnevs binadrobis gacemaze 
uaris upirobo safuZvlad. vinaidan ucxoelisaTvis saqarTvelo-
Si ojaxis gaerTianebis mizniT binadrobis  nebarTvis miniWebis 
sakiTxis gadawyveta saxelmwifo servisebis ganviTarebis saagen-
tos diskreciul uflebamosilebas ganekuTvneba, sasamarTlo 
miiCnevs, rom yovel konkretul SemTxvevaSi binadrobis nebarTvis 
gacemaze uaris Tqmis safuZvlebis gamosavlenad saagento ufle-
bamosilia, Caataros damatebiTi mokvleva (Tundac damatebiT ga-
moiTxovos informacia sxvadasxva organodan) da miRebuli infor-
maciis safuZvelze SearCios yvelaze misaRebi gadawyveti leba. 

z) sasurvelia, binadrobis nebarTvis misaRebad warsadgen do-
kumentTa CamonaTvalSi daematos nasamarTleobisa da janmrTe-
lobis mdgomareobis Sesaxeb cnobis wardgena. 

T) fiqciuri qorwinebebi yvela qveyanaSi migraciis Tanmde-
vi problemaa, romlis gadaWris universaluri da maqsimalurad 
efeqtiani gza ar arsebobs, Tumca saWiroa sakiTxis ise mowesri-
geba, rom Semcirdes maTi raodenoba. aRniSnulTan dakavSirebiT, 
aucilebelia sakanonmdeblo cvlilebebi, Tundac ojaxis gaer-
Tianebis ufleba pirebs mieniWoT qorwinebis registraciidan min-
imum 1 wlis gasvlis Semdeg. saxelmwifom unda gaacnobieros, Tu 
ra sargebeli SeiZleba miiRos pirma fiqciuri qorwinebiT. 
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evropis sabWos standartebi adamianiT 
vaWrobis (trefikingis) winaaRmdeg brZolisa 

da msxverplTa dacvis sakiTxebSi da maTi 
gavlena saqarTvelos kanonmdeblobaze

omar mTivliSvili

1. Sesavali

yovelwliurad asiaTasobiT qali, bavSvi da mamakaci xdeba ada-
mianebiT vaWrobis msxverpli. isini iZulebuli arian, icxovron 
monobis tolfas pirobebSi. am tipis danaSaulis mravalformi-
anobisa da Sefaruli xasiaTis gaTvaliswinebiT, Zalian Znelia, 
zustad ganisazRvros, Tu ramdeni adamiani gaxda evropaSi tre-
fikingis msxverpli.1 trefikingi evropis sabWos yvela wevr saxel-
mwifoSi gvxvdeba – iqneba es msxverplTa samSoblo, Tu tranziti-
sa da daniSnulebis qveynebi. swored amitom aqvs evropis sabWos 
SesaZlebloba, uzrunvelyos, rom misma wevrma saxelmwifoebma 
daamkvidron wesebi trefikingTan sabrZolvelad da am procesSi 
gansakuTrebuli yuradReba msxverplTa uflebebis dacvas dauT-
mon.2 imisaTvis, rom am fenomenis winaaRmdeg brZolis strategia 
efeqtiani iyos, is unda efuZnebodes mravalmxriv midgomas, rom-
lebic moicavs prevenciul RonisZiebebs, msxverplTa uflebebis 

1 Handbook for Parliamentarians, The Council of Europe Convention on Action against Trafficking in 
Human Beings, 2009, 9.

2 iqve, 10.
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dacvas da danaSaulis CamdenTa pasuxisgebaSi micemas; amave dros, 
unda moxdes sxvadasxva qveynis Sesabamisi kanonmdeblobebis har-
monizeba da maTi erTgvarovnad da efeqtianad gamoyeneba.3 stati-
is miznebisTvis mniSvnelovania, ganvixiloT, ramdenad efeqtian-
ia adamianis uflebaTa evropuli sasamarTlos mier gadadgmuli 
nabijebi adamianis uflebaTa evropuli konvenciis me-4 muxlis 
farglebSi, romlebic realurad mxolod monobas, ymobasa da iZu-
lebiT Sromas exeba. amasTan, sainteresoa, erTi mxriv, romel Zir-
iTad sakiTxebzea yuradReba gamaxvilebuli ministrTa komiteti-
sa da saparlamento asambleis adamianiT vaWrobis (trefikingis) 
winaaRmdeg mimarTul rekomendaciebSi, xolo, meore mxriv, is, 
Tu ra saxis standartebs awesebs evropis sabWos konvencia `ada-
mianebiT vaWrobis (trefikingis) winaaRmdeg brZolis Sesaxeb~; 
statiis meore mTavari Temaa evropis sabWos midgomaTa gavlena 
adamianiT vaWrobis (trefikingis) Sesaxeb saqarTvelos kanonmde-
blobaze. sakiTxis ukeT SefasebisTvis gaanalizdeba rogorc ter-
minTa ganmartebebi, ise danaSaulis prevenciisa da msxverplTa 
dacvis qarTuli standartebi; bolos, aseve mimoixileba `adami-
anebiT vaWrobis (trefikingis) winaaRmdeg brZolis Sesaxeb~ evro-
pis sabWos konvenciis sazedamxedvelo organos, GRETA-s angariSe-
bi saqarTvelos mier konvenciis SesrulebasTan dakavSirebiT. 
winamdebare statiaSi dasmuli sakiTxi – adamianiT vaWrobasTan 
(trefikingTan) brZola evropis sabWos masStabiT araTu kargavs 
aqtualobas, aramed TandaTan ufro iZens mas. danaSaulis SemTx-
vevaTa kolosaluri raodenoba didi gamowvevis winaSe ayenebs ro-
gorc organizacias, ise mis wevr saxelmwifoebs, maT Soris saqa-
rTvelosac. amdenad, gansaxilveli problema aqtualuria saqarT-
velosaTvis.

statiis mizania adamianiT vaWrobis (trefikingis) winaaRmdeg 
brZolis evropis sabWos midgomaTa konceptualuri sakiTxebis 
gaanalizeba saqarTvelos kanonmdeblobasTan mimarTebiT; aseve, 
saerTo suraTis Seqmna dasmuli sakiTxebis Sesaxeb da wina planze 

3 iqve.
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wamoweva yvelaze mniSvnelovani an naklebad damuSavebuli sakiTx-
ebisa.

 statiis meore Tavi Seexeba adamianis uflebaTa evropuli 
konvenciis farglebSi adamianiT vaWrobis (trefikingis) winaaRm-
deg brZolis sakiTxebs; mesame Tavi – evropis sabWos ministrTa 
komitetisa da saparlamento asambleis instrumentebs; meoTxe 
Tavi uSualod daeTmoba `adamianebiT vaWrobis (trefikingis) wi-
naaRmdeg brZolis Sesaxeb~ evropis sabWos konvenciiT dadgenili 
standartebis ganxilvas `transnacionaluri organizebuli dana-
Saulis winaaRmdeg~ gaeros konvenciis `adamianebis, gansakuTre-
biT qalebisa da bavSvebis, trefikingis Tavidan acilebis, aRkve-
Tisa da dasjis Sesaxeb~ oqmis fonze; mexuTe TavSi iqneba msjelo-
ba saqarTvelos kanonmdeblobaze evropis sabWos midgomebis gav-
lenis Sesaxeb; meeqvse TavSi ki warmodgenili iqneba saqarTvelos 
mier `adamianebiT vaWrobis (trefikingis) winaaRmdeg brZolis 
Sesaxeb~ evropis sabWos konvenciis Sesrulebis Taobaze GRETA-s 
angariSebis analizi; da bolos, daskvnis saxiT Sejamdeba statia 
da gamoikveTeba avtoriseuli damokidebuleba dasmul sakiTxTan 
mimarTebiT.

2.  adamianiT vaWrobasTan (trefikingTan) brZola adamianis 
uflebaTa evropuli konvenciis farglebSi

adamianis uflebebisa da ZiriTadi Tavisuflebebis dacvis konven-
cia (SemdgomSi – `evropuli konvencia~) evropis sabWos egidiT 
miRebul iqna 1950 wlis 4 noembers da ZalaSi Sevida 1953 wlis 3 
seqtembers. es iyo mniSvnelovani nabiji gaeros 1948 wlis adamian-
is uflebaTa sayovelTao deklaraciis konkretuli aspeqtebis 
dazustebisTvis.4 rogorc steineri da alstoni aRniSnaven, evro-
puli konvencia `iyo pirveli yovlismomcveli xelSekruleba 
msoflioSi am mimarTulebiT; man daafuZna saerTaSoriso saCivre-
bis pirveli procedura da sasamarTlo adamianis uflebaTa 

4 f. liCi, rogor mivmarToT adamianis uflebaTa evropul sasamarTlos, Tb., 2013, 7.
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sakiTxebis gadasawyvetad~.5 evropuli konvenciis monawile saxel-
mwifoebma preambulaSi xazi gausves `TavianT erTgulebas im Zir-
iTadi Tavisuflebebisadmi, romelTac efuZneba sayovelTao 
samarTlianoba da mSvidoba da, romelTa saukeTeso dacva xor-
cieldeba, erTi mxriv, qmediTi politikuri demokratiiTa da, 
meore mxriv, adamianis uflebaTa saerTo gagebiTa da uzrunvely-
ofiT, rasac isini emyarebian~.6 amJamad evropuli konvenciis 
monawilea 47 saxelmwifo. adamianis uflebaTa evropulma sa-
samarTlom (SemdgomSi – `evropuli sasamarTlo~) saqmeSi – `loi­
zidu TurqeTis winaaRmdeg~ (Loizidou v. Turkey) – evropuli konven-
cia aRiara `evropuli sajaro wesrigis konstituciur aqtad~.7 
miuxedavad amisa, evropuli konvencia ar Seicavs aranair spe-
cialur miTiTebas adamianiT vaWrobis (trefikingis) Sesaxeb. me-4 
muxlis 1-li punqtiT akrZalulia monoba da ymoba, xolo imave 
muxlis me-2 punqtiT – iZulebiTi da da savaldebulo Sroma. ro-
gorc araerT saqmeSi aRiniSna, evropuli konvenciis me-4 muxli 
aris `demokratiuli sazogadoebis erT-erTi fundamenturi Rire-
buleba~.8 evropulma sasamarTlom saqmeSi – `rancevi kviprosisa 
da ruseTis winaaRmdeg~ (Rantsev v. Cyprus and Russia) – ganmarta, rom 
trefikingze pirdapiri miTiTebis ararseboba sulac araa mou-
lodneli, radgan evropuli konvenciis STagonebis wyaro adamian-
is uflebaTa sayovelTao deklaraciaa, romelSic aseve ar gvxvde-
ba raime miTiTeba aRniSnul terminze.9 dReisTvis, evropuli kon-
venciis me-4 muxlze dayrdnobiT, adamianiT vaWrobis (trefikingis) 
Sesaxeb evropuli sasamarTlos precedentuli samarTali mraval-

5 H. J. Steiner, P. Alston, International Human Rights in Context, Oxford University Press, 2000, 786.
6 adamianis uflebebisa da ZiriTadi Tavisuflebebis dacvis konvencia, romi, 1950 

wlis 4 noemberi, preambula.
7 loizidu TurqeTis winaaRmdeg (Loizidou v. Turkey), 1995 wlis 23 marti, 75-e punqti.
8 stameri avstriis winaaRmdeg (Stummer v. Austria), 2011 wlis 7 ivlisi, 116-e punqti; 

siliadini safrangeTis winaaRmdeg (Siliadin v. France), 2005 wlis 26 ivnisi, 82-e da 112-e 
punqtebi; rancevi kviprosis winaaRmdeg (Rantsev v. Cyprus and Russia), 2010 wlis 7 ianvari, 
283-e punqti; c. n. da v. safrangeTis winaaRmdeg (C. N. And V. V. France), 2012 wlis 11 
oqtomberi, 68-e punqti.

9 rancevi kviprosis winaaRmdeg (Rantsev v. Cyprus and Russia), 2010 wlis 7 ianvari, 272-e 
punqti.
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ferovania. kvlevis miznebisTvis winamdebare statiaSi qronolo-
giurad iqneba warmodgenili Sesabamisi gadawyvetilebebis samarT-
lebrivi analizi. erT-erTi pirveli saqme, romelSic evropulma 
sasamarTlom adamianiT vaWrobis (trefikingis) sakiTxze imsjela, 
aris `siliadini safrangeTis winaaRmdeg~ (Siliadin v. France).10 am 
saqmeSi mosarCele iyo togos arasrulwlovani moqalaqe, romel-
ic mamis axlobelma safrangeTSi batoni da qalbatoni b-ebis ojax-
Si waiyvana. mas moeTxoveboda, Seesrulebina saojaxo saqmeebi da 
ezruna bavSvebze dilis 7 saaTidan saRamos 10 saaTamde, yovel-
dRe, anazRaurebis gareSe. evropulma sasamarTlom ar CaTvala, 
rom mosarCele monobaSi imyofeboda, radgan mis mimarT aravin ax-
orcielebda realuri samarTlebrivi mesakuTris uflebebs,11 
Tumca Semdeg faqtorebze dayrdnobiT dadginda, rom is asruleb-
da iZulebiT samuSaos da imyofeboda ymobaSi: mosarCelis samuSao 
dReSi TiTqmis TxuTmet saaTs grZeldeboda, kviraSi Svidi dRis 
ganmavlobaSi; misi arCevani ar yofila batoni da qalbatoni b-ebis 
ojaxSi muSaoba; mas aranairi finansuri resursi ar hqonda, igi 
iyo mowyvladi da izolirebuli; mosarCele mTlianad iyo damok-
idebuli batoni da qalbatoni b-ebis mowyalebaze, radgan mas Ca-
moarTves saidentifikacio dokumentebi; garda amisa, mosarCeles, 
romelsac eSinoda, policias ar daekavebina, arcerT SemTxvevaSi 
ar hqonda saxlis datovebis ufleba, garda im SemTxvevebisa, 
rodesac bavSvebi mihyavda skolaSi an sxva RonisZiebebze. maSasa-
dame, mas ar hqonda Tavisuflad gadaadgilebis ufleba da Tavis-
ufali dro; miuxedavad misi mamisTvis micemuli dapirebisa, mas 
ar misces skolaSi swavlis gagrZelebis ufleba. mosarCeles ara-
nairi imedi ar hqonda misi mdgomareobis gaumjobesebisa, igi 
mTlianad ojaxis ufrosebze iyo damokidebuli.12 evropulma sa-
samarTlom daadgina, rom dairRva me-4 muxli, radgan Sida samar-
Tali ver uzrunvelyofda mosarCeles efeqtiani da praqtikuli 

10 siliadini safrangeTis winaaRmdeg (Siliadin v. France), 2005 wlis 26 ivnisi.
11 iqve, 123-e punqti.
12 iqve, 126-e-128-e punqtebi.



omar mTivliSvili

166

dacviT.13 adamianebiT vaWrobis (trefikingis) Temaze saxelmZR-
vanelo gadawyvetileba `rancevi kviprosisa da ruseTis winaaRm­
deg~ (Rantsev v. Cyprus and Russia)14 naTels hfens kviprosSi arsebul 
seriozul problemas (1970-iani wlebidan moyolebuli), romelic 
ukavSirdeba yofili sabWoTa kavSiridan gadmoyvanil, prostitu-
ciaSi iZulebiT Cabmul axalgazrda qalebs.15 swored am saqmeSi 
aRniSna evropulma sasamarTlom, rom adamianiT vaWrobis, ro-
gorc globaluri movlenis, SemTxvevebi mniSvnelovnad gaizarda 
bolo periodSi; evropis kontinentze ki trefikingis SemTxvevaTa 
gaxSirebas xeli Seuwyo yofili komunisturi blokis kolafsma.16 
mosarCelis qaliSvili oqsana ranceva daiRupa kviprosSi kabares 
msaxiobis viziT Casvlis Semdeg ramdenime dReSi. batoni rancevi 
Cioda qaliSvilis gardacvalebis garemoebebis gamoZiebasTan da-
kavSirebiT, aseve, kviprosis policiis mier Sesabamisi RonisZie-
bebis gautareblobis gamo. igi aseve Cioda, rom ruseTis saxeli-
suflebo organoebma ver gamoiZies misi qaliSvilis trefikingis 
msxverplad yofnis SesaZlebloba da Tanamdevi gardacvalebis 
faqti. evropulma sasamarTlom ganmarta, rom adamianiT vaWroba 
(trefikingi), Tavisi bunebiT eqspluataciis miznidan gamomdin-
are, dafuZnebuli iyo Zalauflebis ganxorcielebaze, romelic 
ebmoda sakuTrebis uflebas; adamiani ganixileboda rogorc 
saqoneli, romelic SeiZleboda SeZeniliyo an gayiduliyo da rom-
lis Cabma xdeboda iZulebiT SromaSi; es qmedeba gulisxmobda 
msxver plis SezRudul gadaadgilebas da mis saqmianobaze yur-
adRebiT meTvalyureobas; amasTan, aseTi danaSauli moicavda Zal-
adobisa da muqaris faqtebs msxverplis winaaRmdeg.17 metic, eWvga-
reSea, rom adamianiT vaWroba (trefikingi) safrTxes uqmnis adami-
anis Rirsebasa da ZiriTad uflebebs, igi SeuTavsebelia demokra-
tiul sazogadoebasTan da evropuli konvenciaSi mocemul Rire-

13 iqve, 148-e-149-e punqtebi.
14 rancevi kviprosis winaaRmdeg (Rantsev v. Cyprus and Russia), 2010 wlis 7 ianvari.
15 f. liCi, dasax. naSromi, 282.
16 rancevi kviprosis winaaRmdeg (Rantsev v. Cyprus and Russia), 2010 wlis 7 ianvari, 278-e 

punqti.
17 iqve, 281-e punqti.
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bulebebTan.18 evropulma sasamarTlom agreTve daadgina, rom 
konkretuli qmediTi RonisZiebebis gatareba iyo saWiro, rodesac 
xelisuflebis organoebma icodnen, an unda scodnodaT im gare-
moebebis Sesaxeb, romlebic iwvevda sarwmuno eWvs, rom konkretu-
li individi iyo an jer kidev imyofeboda realuri da myisieri 
safrTxis winaSe, rom iqneboda vaWrobis sagani da moaxdendnen mis 
eqspluatacias, palermos oqmis me-3 muxlis `a~ qvepunqtis da tre-
fikingis winaaRmdeg brZolis Sesaxeb evropuli konvenciis me-4 
muxlis `a~ qvepunqtis gagebiT. rodesac aseTi garemoebebi arse-
bobs, xelisuflebis organoebs moeTxovebaT TavianTi uflebamo-
silebis farglebSi gaataron saTanado RonisZiebebi, raTa daix-
snan individi Sesabamisi situaciidan an safrTxidan. me-4 muxli 
agreTve Seicavs procedurul valdebulebas, gamoZiebul iqnes 
SesaZlo trefikingis situaciebi, rac ekvivalenturia im proce-
duruli valdebulebebisa, romlebic warmoiSoba me-2 da me-3 mux-
lebis safuZvelze. transsasazRvro trefikingis saqmeebSi saxel-
mwifoebs moeTxovebaT, efeqtianad iTanamSromlon sxva saxelmwi-
foebTan.19 Tumca kviprosis farTo sakanonmdeblo CarCo misaRe-
bad CaiTvala, dadginda, rom me-4 muxli dairRva saimigracio 
sistemis araadekvaturobis gamo, rac ver uzrunvelyofda praq-
tikul da efeqtian dacvas trefikingisa da eqsploataciis wi-
naaRmdeg.20 policiis organoebisTvis sakmarisi indikatorebi ar-
sebobda kviprosSi trefikingTan dakavSirebuli zogadi konteqs-
tis gaTvaliswinebiT, raTa isini informirebuli yofiliyvnen im 
garemoebebis Sesaxeb, romlebic iwvevda safuZvlian eWvs, rom qa-
lbatoni ranceva iyo trefikingis an eqspluataciis msxverpli, an 
imyofeboda amis realuri da myisieri safrTxis winaSe. Sesabamis-
ad, pozitiuri valdebuleba arsebobda aucilebeli operatiuli 
RonisZiebebis gatarebisa, raTa daecvaT qalbatoni ranceva. Tum-
ca policiam ver moaxerxa qalbatoni rancevas dakiTxva da ver 
gaatara yvela ZiriTadi sagamoZiebo RonisZieba, riTac damatebiT 

18 iqve, 282-e punqti.
19 iqve, 286-e-289-e punqtebi.
20 iqve, 293-e punqti.
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daarRvia me-4 muxli.21 dadginda, rom ruseTic pasuxismgebeli iyo 
me-4 muxlis darRvevisTvis, radgan ar asrulebda gamoZiebis mova-
leobas qalbatoni rancevasa da trefikingis sxva msxverplebis 
ruseTidan gayvanasTan dakavSirebiT.22 2011 wels evropulma sa-
samarTlom saqmeSi – `v. f. safrangeTis winaaRmdeg~ (V. F. v. France)23 
– ganixila saCivari pirisa, romelsac emuqreboda deportacia ni-
geriaSi, warmoSobis qveyanaSi. mosarCele acxadebda, rom, Tu mas 
miabrunebdnen nigeriaSi, arsebobda riski, igi kvlav iZulebiT 
Cabmuliyo prostituciaSi, rasac gaurboda safrangeTSi yofniT. 
amasTan, mas ar daicavda nigeriis xelisufleba. miuxedavad imisa, 
rom evropuli sasamarTlo acnobierebda im sirTuleebs, romleb-
sac nigeriidan safrangeTSi gadmosuli qalbatonebi awydebodnen 
sakuTari uflebebis dacvisas, saCivari mainc aSkarad dausabuTe-
blad gamoacxada. evropuli sasamarTlo ase moiqca, radgan mo-
sarCele ar amtkicebda, rom policiam icoda, an, minimum, mas unda 
scodnoda misi trefikingis msxverplobis ambavi. rac Seexeba 
risks, rom mosarCeles kvlav Caabamdnen prostituciaSi iZulebiT 
mas Semdeg, rac nigeriaSi dabrundeboda, evropulma sasamarTlom 
aRniSna, rom nigeriis xelisufleba gauwevda mas saTanado dax-
marebas, miuxedavad erovnul kanonmdeblobaSi arsebuli xarvezi-
sa. Semdegi saqme, romelic evropulma sasamarTlom adamianiT vaW-
robis (trefikingis) konteqstSi ganixila, aris `m. da sxvebi ital­
iisa da bulgareTis winaaRmdeg~ (M v. Italy and Bulgaria).24 am saqmeSi 
mosarCeleebi m. da misi mSoblebi arian bulgareTis boSuri war-
moSobis moqalaqeebi, romlebic italiaSi Cavidnen samsaxuris mo-
saZebnad. maT serbiuli warmoSobis boSisagan miiRes dapireba, 
rom dasaqmdebodnen vilaSi. daTqmul adgilas misvlidan eqvsi 
dRis Semdeg m.-s mSoblebi cemes, sikvdiliT daemuqrnen da aiZu-
les, vilidan wasuliyvnen, italiaSi dabrunebuliyvnen, maTi qal-

21 iqve, 298-e punqti.
22 iqve, 309-e puqnti.
23 v. f. safrangeTis winaaRmdeg (V. F. v. France), 2011 wlis 29 noemberi.
24 m. da sxvebi italiisa da bulgareTis winaaRmdeg, (M. v. Italy and Bulgaria), 2012 wlis 31 

ivlisi.
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iSvili ki vilaSi daetovebinaT.25 mSoblebi acxadebdnen, rom boSe-
bis ojaxis wevrebma m. cecxlsasroli iaraRis gamoyenebiT 
daakaves, aiZules, rom equrda da gaaupatiures.26 isini saCivarSi 
apelirebdnen italiis xelisuflebis mier evropuli konvenciis 
me-3 muxlis darRvevaze, radgan maT ver daicves m. arasaTanado 
mopyrobisagan; me-4 muxlis darRvevaze, adamianiT vaWrobis (tre-
fikingis) konteqstSi da me-14 muxlis darRvevaze, radgan Tvlid-
nen, rom italiis umoqmedobis mizezi mosarCeleTa boSuri warmo-
mavloba da bulgareTis moqalaqeoba iyo. bolos, mosarCeleebi 
xazs usvamdnen bulgareTis xelisuflebis (italiaSi arsebuli 
bulgareTis sakonsulos) mxridan saTanado daxmarebis gawevaze 
uars.27 evropuli sasamarTlos ganmartebiT, miuxedavad imisa, rom 
saqmeSi arsebuli garemoebebi SeiZleba, marTlac, gadazrdiliyo 
adamianiT vaWrobaSi (trefikingSi), mesames garda, arcerTi sxva 
muxlis darRveva ar dasturdeboda mtkicebulebaTa naklebobis 
gamo.28

erT-erTi uaxlesi saqmea `l. e. saberZneTis winaaRmdeg~ (L. E. 
v.  Gre ece),29 romelSic evropul sasamarTlos adamianiT vaWrobis 
(trefikingis) sakiTxze mouxda msjeloba. mosarCele iyo saber-
ZneTSi prostituciaSi iZulebiT Cabmuli nigeriis moqalaqe. mi-
uxedavada imisa, rom igi adamianiT vaWrobis msxverplad cnes, mas 
moeTxova, moecada erTi weli xelisuflebisTvis Setyobinebidan, 
sanam mianiWebdnen msxverplis statuss. evropulma sasamarTlom 
daadgina me-4 muxlis darRveva, radgan winaswari mokvlevisa da 
Semdgom ukve gamoZiebis etapzec ikveTeboda garkveuli xarveze-
bi.30 metic, dadasturda me-6 muxlis 1-li punqtisa (radgan samar-
Talwarmoebis xangrZlivoba iyo metismeti da ar Seesabameboda 
`gonivruli drois~ moTxovnas) da me-13 muxlis (radgan saber-
ZneTis kanonmdeblobaSi ar arsebobda norma, romlis meSveobi-

25 iqve, me-8 punqti.
26 iqve, me-9 punqti.
27 iqve, 58-e-63-e punqtebi.
28 iqve, 170-e da 181-e punqtebi.
29 l. e. saberZneTis winaaRmdeg, (L. E. v. Greece), 2016 wlis 21 aprili.
30 iqve, 86-e punqti.
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Tac mosarCeles SeeZleboda, ganexorcielebina gonivrul vadaSi 
saqmis mosmenis ufleba) darRvevac.31 saqmeSi – `j. da sxvebi avst­
riis winaaRmdeg~ (J. and Others v. Austria)32 – evropulma sasamarTlom 
imsjela avstriis xelisuflebis mier adamianiT vaWrobis (tre-
fikingis) SemTxvevis gamoZiebaze. am saqmeSi mosarCeleebi ari-
an filipinebis moqalaqeebi, romlebic muSaobdnen mosamsaxured 
arabTa gaerTianebul saamiroebSi. isini TavianT damsaqmebels ad-
anaSaulebdnen pasportebis CamorTmevasa da SromiT eqspluata-
ciaSi.33 mosarCeleebi acxadebdnen, rom amgvari mopyroba grZel-
deboda xanmokle mgzavrobis ganmavlobaSic venis mimarTulebiT, 
saidanac maT moaxerxes gaqceva.34 avstriis xelisuflebam daadgi-
na, rom mas ar hqonda iurisdiqcia sazRvargareT Cadenil savarau-
do darRvevebze, amasTan, igi ver gaagrZelebda gamoZiebas vena-
Si ganviTarebuli movlenebis Sesaxeb.35 mosarCeleTa mtkicebiT, 
avstriis xelisuflebam ver daicva isini da ar ganaxorciela efeq-
tiani da amomwuravi gamoZieba, kerZod, ar Seasrula saerTaSori-
so samarTliT nakisri valdebuleba, gamoeZiebina sazRvargareT 
ganviTarebuli movlenebi.36 evropulma sasamarTlom daadgina, 
rom avstriis xelisuflebas evropuli konvenciiT ar ekisreboda 
sazRvargareT danaSaulis elementebis (Cabma ganxorcielda fil-
ipinebSi, xolo eqspluatacia arabTa gaerTianebul emiratebSi) 
gamoZiebis valdebuleba, radgan me-4 muxli ar gulisxmobs univer-
saluri iurisdiqciis gavrcelebas sazRvargareT momxdar adami-
aniT vaWrobis (trefikingis) faqtebze wevri saxelmwifoebis mxri-
dan.37 rac Seexeba avstriaSi ganviTarebul movlenebs, evropulma 
sasamarTlom ganmarta, rom saxelmwifo iyo mowadinebuli, Sesa-
bamis viTarebaSi gadaedga yvela gonivruli nabiji: mosarCeleebs 
daxmarebas uwevdnen mTavrobis mier dafinansebuli arasamTavro-

31 iqve, me-100 punqti.
32 j. da sxvebi avstriis winaaRmdeg (J. and Others v. Austria), 2017 wlis 17 ianvari.
33 iqve, me-7 punqti.
34 iqve, 22-e punqti.
35 iqve, 118-e punqti.
36 iqve, 89-e punqti.
37 iqve, 114-e punqti.
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bo organizaciis meSveobiT, gamohkiTxes informacia specialur-
ma policiis oficrebma, misces binadrobisa da muSaobis uflebe-
bi. aseve, akrZales maTi personaluri monacemebis gamJRavneba.38 
vinaidan ar arsebobda raime SeTanxmeba avstriasa da arabTa gaer-
Tianebul saamiroebs Soris samarTlebrivi urTierTdaxmarebis 
Sesaxeb, Sesabamisad, arc warmoSobila am mimarTulebiT nabijebis 
gadadgmis valdebuleba avstriisTvis.39 aRniSnul garemoebebze 
dayrdnobiT, evropulma sasamarTlom ganmarta, rom avstriis xe-
lisuflebam Seasrula msxverplTa dacvis valdebuleba. amdenad, 
evropuli konvenciis me-3 da me-4 muxlebi ar darRveula.40 
`Caduri da sxvebi saberZneTis winaaRmdeg~ (Chowdury and Others 
v. Greece)41 aris uaxlesi saqme adamianiT vaWrobis (trefikingis) 
Temaze evropuli sasamarTlos praqtikaSi. faqtobrivi garemoe-
bebis mixedviT, bangladeSis 42 moqalaqe gadaibires saberZneT-
Si, manoladas marwyvis fermaSi, samuSaod ise, rom maT ar hqoni-
aT saberZneTSi muSaobis nebarTva.42 mosarCeleebi acxadebdnen, 
rom maT mier Sesrulebuli samuSao uTanabrdeboda iZulebiT 
da savaldebulo Sromas. amasTan, saberZneTis xelisuflebam ar 
Seasrula pozitiuri valdebuleba, daecva isini adamianiT vaWro-
bis (trefikingis) msxverplad gaxdomisagan, gaetarebina prevenci-
uli RonisZiebebi da daesaja damsaqmeblebi.43

evropulma sasamarTlom daadgina me-4 muxlis me-2 punq-
tis darRveva (iZulebiTi Sromis akrZalva) da aRniSna, rom mo-
sarCeleebi ar yofilan efeqtianad daculni saberZneTis xelisu-
flebis mier.44 amasTan, evropulma sasamarTlom gaiziara mosarCe-
leTa pozicia saxelmwifos pozitiuri valdebulebebis Sesaxeb, 
kerZod, daadastura me-4 muxlis me-2 punqtis darRveva imdenad, 

38 iqve, 110-e punqti.
39 iqve, 101-e punqti.
40 iqve, 102-e da 123-e punqtebi.
41 Caduri da sxvebi saberZneTis winaaRmdeg (Chowdury and Others v. Greece), 2017 wlis 30 

marti.
42 iqve, me-5 punqti.
43 iqve, 58-e punqti.
44 iqve, 101-e punqti.
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ramdenadac saberZneTis xelisuflebam ver daicva mosarCeleebi 
adamianiT vaWrobis (trefikingis) msxverplad gaxdomisagan da ar 
gamoiZia danaSauli efeqtianad.45 

evropulma sasamarTlom saqmeebSi: `qaia germaniis winaaRmdeg~ 
(Kaya v. Germany) da `tasi belgiis winaaRmdeg~ (Tas v. Belgium) ganix-
ila evropuli konvenciis monawile saxelmwifoTa mier trefiki-
orTa winaaRmdeg gatarebuli RonisZiebebi.  

qaias saqmeSi mosarCele iyo TurqeTis moqalaqe, romelic ger-
maniaSi cxovrobda ocdaaTi wlis ganmavlobaSi. igi msjavrdebul 
iqna adamianiT vaWrobis (trefikingis) braldebiT.46 mas Semdeg, 
rac patimrobis vadis ori mesamedi Sesrulda, mosarCele gaaZeves 
TurqeTSi, radgan sasamarTlom igi sazogadoebisTvis seriozuli 
safrTxis Semqmnelad miiCnia.47 mosarCele acxadebda, rom misi de-
portaciiT dairRva evropuli konvenciis me-8 muxli.48 evropulma 
sasamarTlom ar daadgina me-8 muxlis darRveva da ganmarta, rom 
mosarCele italiaSi gaaZeves evropuli konvenciiT dadgenili 
moTxovnebis Sesabamisad. amasTan, mas dautoves germaniaSi dab-
runebis SesaZlebloba.49 tasis saqme exeboda adamianiT vaWroba-
Si braldebuli piris qonebis konfiskacias. mosarCele apeli-
rebda evropuli konvenciis 1-li damatebiTi oqmis 1-li muxlis 
darRvevaze. evropulma sasamarTlom saCivari dauSveblad cno 
aSkarad dausabuTeblobis mizeziT. evropuli sasamarTlo daey-
rdno Tavisaufali Sefasebis farglebs, romlebic eniWeba saxel-
mwifoebs, raTa danaSaulebriv qmedebebTan brZolis politikis 
konteqstSi akontrolon sakuTrebiT sargebloba saerTo inter-
esebis Sesabamisad da daadgina, rom mosarCelis uflebaSi Careva 
legitimuri miznis proporciuli iyo, kerZod, igi efuZneboda 
saerTo interess da adamianiT vaWrobasTan (trefikingTan) brZo-
lis politikas.

45 iqve, 128-e punqti.
46 qaia germaniis winaaRmdeg (Kaya v. Germany), 2007 wlis 28 ivnisi, me-11-me-12 punqtebi.
47 iqve, me-16-me-18 punqtebi.
48 iqve, 37-e punqti.
49 iqve, 56-e-71-e punqtebi.
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amdenad, evropuli konvenciis me-4 muxlTan dakavSirebiT ev-
ropuli sasamarTlos praqtika mravalferovania da moicavs ar-
aerT mniSvnelovan precedents. evropulma sasamarTlom gamij-
na monoba da ymoba, am ukanasknelad ki qmedeba daakvalificira, 
radgan ar iqna gamoyenebuli monobis umTavresi maxasiaTebeli – 
adamianze sakuTrebis ufleba. adamianiT vaWrobasTan (trefiking-
Tan) dakavSirebiT ganimarta, rom igi Tavisi bunebiT, eqspluata-
ciis miznidan gamomdinare, dafuZnebuli iyo Zalauflebis ganx-
orcielebaze, romelic ebmeboda sakuTrebis uflebas; adamiani 
ganixileboda rogorc saqoneli, romelic SeiZleboda SeZenili-
yo an gayiduliyo da romlis Cabma xdeboda iZulebiT SromaSi. 
amasTan, adamianiT vaWroba (trefikingi) miCneul iqna adamianis 
Rirsebisa da ZiriTadi uflebebisaTvis safrTxis Semqmnel da 
demokratiul sazogadoebasTan SeuTavsebel qmedebad. evropul-
ma sasamarTlom daadgina, rom xelisuflebis organoebs moeTx-
ovebaT, TavianTi uflebamosilebis farglebSi gaataron saTana-
do RonisZiebebi, raTa daixsnan individi Sesabamisi situaciidan 
an safrTxidan.

3.  evropis sabWos ministrTa komitetisa da saparlamento 
asambleis instrumentebi adamianiT vaWrobis 
(trefikingis) winaaRmdeg

gasuli saukunis 90-iani wlebidan evropis sabWos ZiriTadi or-
ganoebi, kerZod, ministrTa komiteti da saparlamento asamblea 
aqtiurad ebrZvian adamianiT vaWrobas (trefikings) da ganamt-
kiceben princips, rom am danaSaulis msxverplT sWirdebaT gansa-
kuTrebuli dacva. 

1991 wels ministrTa komitetma SeimuSava evropis sabWos pir-
veli instrumenti adamianiT vaWrobis (trefikingis) winaaRmdeg 
sabrZolvelad – `rekomendacia № (91) 11 bavSvebisa da mozardebis 
seqsualuri eqspluataciis, pornografiis, prostituciisa da 
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trefikingis Sesaxeb~.50 miuxedavad imisa, rom es rekomendacia 
Semoifargleba bavSvebisa da mozardebis eqspluataciis sakiTx-
iT, igi mouwodebs wevr saxelmwifoebs, gaataron iseT RonisZie-
bebi, rogorebicaa qorwinebisa da Svilad ayvanis saagentoebze 
zedamxedveloba, trefikingis msxverplTa dacva, eqstraterito-
riuli iurisdiqciis wesebis SemoReba, informaciis gacvla saxel-
mwifoebs Soris evropolis farglebSi da dakarguli bavSvebis ev-
ropuli reestris Seqmna. cxra wlis Semdeg ministrTa komitet-
ma miiRo `rekomendacia № (2000) 11 seqsualuri eqspluataciis 
mizniT Cadenili adamianiT vaWrobis (trefikingis) winaaRmdeg 
mimarTuli qmedebebis Sesaxeb~.51 rbili samarTlis es instrumenti 
wevr saxelmwifoebs rekomendacias aZlevs, daicvan msxverplTa 
uflebebi, devnon da dasajon trefikiorebi, organizacia gauwion 
sainformacio kampaniebsa da genderuli midgomebisa da seqs-
turizmis prevenciis Sesaxeb RonisZiebebs. ministrTa komitet-
ma adamianis organoebiT vaWrobis sakiTxs miuZRvna specialuri 
rekomendacia,52 romelSic organoebiTa da qsovilebiT vaWroba 
ganimarta rogorc `piris transportireba im adgilas, sadac mas 
Tanxmobis gareSe sxeulidan amouReben organos an qsovils; piris 
transportireba im adgilas, sadac mas, sakuTari Tanxmobis safuZ-
velze, Tumca Sesabamisi iurisdiqciis farglebSi moqmedi kanon-
mdeblobisa da operaciis wesebis darRveviT amouReben organos 
an qsovils; amoRebuli organoebis an qsovilebis transplanta-
cia, miuxedavad imisa, isini transportirebul iqna Tu ara Sesa-
bamisi iurisdiqciis farglebSi moqmedi kanonmdeblobisa da op-
eraciis wesebis an saerTaSoriso samarTlebrivi instrumentebis 
darRveviT~. ministrTa komiteti aseve aRniSnavs, rom organoebis 
naklebobam SeiZleba, waaxalisos organizebuli danaSaulebrivi 

50 Council of Europe (Committee of Ministers) ~Recommendation No R (91) 11 of the Committee of Ministers 
to Member States concerning sexual exploitation, pornography, and prostitution of, and trafficking in, 
children and young adults”, September 9, 1991.

51 Council of Europe (Committee of Ministers) ~Recommendation No R (2000) 11 of the Committee of 
Ministers to Member States on action against trafficking in human beings for the purpose of sexual 
exploitation”, May 19, 2000.

52 Council of Europe (Committee of Ministers) ~Recommendation No R (2004) 7 of the Committee of 
Ministers to Member States on organ trafficking”, May 19, 2004.
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jgufebi, gadaiyvanon pirebi organoebis transplantaciis mizniT 
da xazs usvams organoebiT vaWrobis prevenciis gzebs, kerZod, 
adamianis organoebze xelmisawvdomobis gaumjobesebasa da adami-
anis sxeulis komercializaciis nebismieri formis akrZalvas. 

evropis sabWos saparlamento asambleam aseve mravaljer dag-
mo adamianiT vaWroba (trefikingi). am movlenasTan dakavSirebul 
instrumentTa Sorisaa `rekomendacia № (1997) 1325 evropis sabWos 
wevr saxelmwifoebSi qalebiT vaWrobisa da iZulebiTi prosti-
tuciis Sesaxeb~,53 da `rekomendacia №(2002) 1545 qalebiT vaWrobis 
winaaRmdeg mimarTuli kampaniis winaaRmdeg~.54 rbili samarTlis 
orive dokumentSi saparlamento asamblea mouwodebs ministrTa 
komitets, SeimuSaon evropuli konvencia `adamianebiT vaWrobis 
(trefikingis) winaaRmdeg brZolis Sesaxeb~ da gaxsnan evropis 
sabWos wevri da arawevri saxelmwifoebisTvis. 

saparlamento asambleam 2003 wels miiRo `rezolucia 1337 
(2003) qalebiT vaWrobasa da prostituciasTan dakavSirebuli mi-
graciis Sesaxeb~, romelmac ganmarta iseTi faqtorebi, rogorebi-
caa: sicariele mdidar da Rarib qveynebs Soris, SesaZleblobaTa 
simwire, siRaribe da qalebis marginalizacia, adgilsamyofeli 
saxelmwifoebis represiuli politika migraciasTan mimarTebiT. 
amdenad, saparlamento asamblea kvlav ganagrZobda adamianis 
uflebebze, genderul midgomebsa da msxverplTa dacvaze orien-
tirebuli `adamianebiT vaWrobis (trefikingis) winaaRmdeg brZo-
lis Sesaxeb~ evropuli konvenciis miRebis iniciativis mxardaW-
eras.55 saparlamento asambleam adamianiT vaWrobasTan (tre-
fikingTan) dakavSirebuli eqspluataciis sakiTxze aseve miiRo 
`rekomendacia № 1611 (2003) evropaSi organoebiT vaWrobis Sesax-
eb~56 da `rekomendacia № 1663 (2004) qveynis SigniT monobis: ymobis, 

53 Council of Europe (Parliamentary Assembly) ~Recommendation No 1325 (1997) on Traffic in Women and 
Forced Prostitution in Council of Europe Member States”,April 23, 1997.

54 Council of Europe (Parliamentary Assembly) ~Recommendation No 1545 (2002) on a Campaign against 
trafficking in women”, January 21, 2002.

55 Council of Europe (Parliamentary Assembly) ~Resolution 1337 (2003)—Migration connected with 
trafficking in women and prostitution”, June 25 2003.

56 Council of Europe (Parliamentary Assembly) ~Recommendations No 1611 (2003) on trafficking in organs 
in Europe”, June 25, 2003.
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momvlelTa samsaxurisa da fostis meSveobiT patarZlebiT vaWro-
bis Sesaxeb~.57 pirveli maTganis Tanaxmad, organizebuli danaSau-
lebrivi jgufebi sargebloben im SeusabamobiT, romelic adami-
anis organoebis xelmisawvdomobasa da maT mimarT arsebul moTx-
ovnas Sorisaa. Sesabamisad, igi Seicavs iniciativas, miRebul iqnes 
`adamianebiT vaWrobis (trefikingis) winaaRmdeg brZolis Sesax-
eb~ evropuli konvenciis damatebiTi oqmi adamianis organoebiTa 
da qsovilebiT vaWrobis Sesaxeb. meore rekomendacia ki evropis 
sabWos mier monobis mimarT gamocxadebul nulovan toleranto-
bas usvams xazs da aRniSnavs, rom, miuxedavad 150 wlis win mono-
bis oficialurad gauqmebisa, aTasobiT adamians, romlebic kvla-
vac imyofebian monur pirobebSi evropis teritoriaze, Tvlian 
nivTebad, amcireben da Seuracxyofen. rekomendaciis Tanaxmad, 
dReisTvis monebi, ZiriTadad, qalebi arian, romlebic muSaoben 
kerZo Sinamosamsaxureebad, momvlelebad an arian `fostis meSve-
obiT SeZenili patarZlebi~.    

miuxedavad ministrTa komitetisa da saparlamento asambleis 
mier miRebuli instrumentebis politikuri mniSvnelobisa, isini 
rbili samarTlis dokumentebia da ar aris Sesasruleblad saval-
debulo evropis sabWos wevri saxelmwifoebisTvis. Tumca maTSi 
warmodgenilia rekomendaciebi adamianiT vaWrobis (trefikingis) 
winaaRmdeg brZolisTvis saWiro RonisZiebebisa da msxverplTa 
efeqtiani dacvis garantiebis Sesaxeb.  

bolos, unda aRiniSnos ministrTa komitetis mier 2007 wlis 
12 ivliss miRebuli `seqsualuri eqspluataciisa da saeqsualuri 
Zaladobisagan bavSvebis dacvis Sesaxeb~58 konvenciis mniSvnelo-
bis Taobazec. konvencia ZalaSi Sevida 2010 wlis 1 ivliss da aris 
pirveli dokumenti, romelic moicavs bavSvze Zaladobis mraval 
formas, maT Soris ojaxSi Cadenil Zaladobas, Zalis gamoyenebas, 
iZulebasa da muqaras.

57 Council of Europe (Parliamentary Assembly) ~RecommendationsNo 1663 (2004) on Domestic slavery: 
servitude, au pairs and mail-order brides”, June 22, 2004.

58 Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse, October 15, 
2007.
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4.  evropis sabWos konvencia `adamianebiT vaWrobis 
(trefikingis) winaaRmdeg brZolis Sesaxeb~

`adamianebiT vaWrobis (trefikingis) winaaRmdeg brZolis Sesa xeb~ 
evropis sabWos konvenciis (SemdgomSi – `konvencia~) idea pir-
velad saparlamento asambleam gamoTqva gasuli saukunis 90-ian 
wlebSi. Tumca am rekomendaciis ganxorcielebas wlebi dasWir-
da. sabolood, 2003 wlis aprilSi ministrTa komitetma daafuZna 
adamianebiT vaWrobis (trefikingis) winaaRmdeg brZolis sakiTx-
ebSi eqspertTa droebiTi komiteti, romelsac daevala konvenci-
is teqstis SemuSaveba. komiteti Sedgeboda evropis sabWos wevri 
saxelmwifoebis mier dasaxelebuli TiTo eqspertisa da general-
uri mdivnis mier daniSnuli ori samecniero eqspertisagan. kon-
venciis teqstze muSaoba or wels gagrZelda da xelmosawerad 
gaixsna 2005 wlis 16 maiss evropis sabWos wevri saxelmwifoebisa 
da maTi mTavrobebis meTaurTa mesame samitze. konvencia Ria iyo 
evropis sabWos arawevri saxelmwifoebisTvisac. igi ZalaSi Sevida 
2008 wlis 1 Tebervals. 

adamianiT vaWrobis (trefikingis) msxverplTa uflebebis 
dacvis konteqstSi konvencia gansazRvravs mTel rigs valdebule-
bebisas saxelmwifoebisaTvis. upirveles yovlisa, wevri saxelm-
wifoebi iReben valdebulebas, uzrunvelyon sxvadasxva organos 
TanamSromloba erTmaneTTan da sxva Sesabamis damxmare organi-
zaciebTan, raTa moxdes msxverplTa identificireba. Tu msxver-
pli ar aris dadgenili da arsebobs safuZveli varaudisaTvis, 
rom igi bavSvia, msxverpli CaiTvleba bavSvad da misi asakis dad-
genamde mis mimarT ganxorcieldeba specialuri zomebi. amasTan, 
konvenciis Tanaxmad, piradi cxovreba daculi unda iyos saxelm-
wifo organoebis mier monacemTa saTanado marTvis meSveobiT da 
mediis pasuxismgeblobis gazrdis xelSewyobiT, vinaidan amas ar-
sebiTi mniSvneloba eniWeba msxverplis fizikuri usafrTxoebisa 
da misi socialuri reintegraciisaTvis. konvenciaSi CamoTvlil-
ia is minimaluri standartebi, romlebic wevrma saxelmwifoebma 
unda daicvan msxverplTa fizikuri, fsiqologiuri da social-
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uri reabilitaciis xelSewyobis mizniT. daniSnulebisa da tran-
zitis qveynebs, konvenciis Tanaxmad, warmoeSobaT valdebuleba, 
neba darTon msxverpls, dahyos maT teritoriaze garkveuli dro 
(sul mcire, ocdaaTi dRe), romelic sakmarisi iqneba, raTa msxver-
plma daZlios da Tavi daaRwios adamianebiT movaWreebis zegavle-
nas da SeZlos, informaciaze dayrdnobiT miiRos gadawyvetileba 
kompetentur organoebTan TanamSromlobis Sesaxeb. aseve konven-
cia saxelmwifoebs mimarTavs TxovniT, erovnuli kanonmdeblo-
bis Sesabamisad gascen msxverplTa saxelze cxovrebis nebarTve-
bi, romelTac SeiZleba vada gaugrZeldes. cxovrebis nebarTvis 
miniWebis pirobad konvencia ar adgens msxverplis mxridan samar-
Taldamcav organoebTan TanamSromlobas. trefikingis msxver-
plTaTvis gaTvaliswinebulia kompensacia da iuridiuli daxmare-
bis gaweva maTTvis gasageb enaze. konvencia exeba iseT SemTxveveb-
sac, rodesac msxverpli brundeba Tavis qveyanaSi. am dros mxed-
velobaSi Semdegi sakiTxebia misaRebi: msxverplis usafrTxoeba, 
misi dokumentebi, misi reintegracia Sromis bazarze da misi xe-
laxla msxverplad qcevis Tavidan acileba. saxelmwifoebma unda 
gaiTvaliswinon sqesTa Tanasworoba da am zomebis SemuSavebis, 
ganxorcielebisa da Sefasebis procesSi centraluri roli unda 
mianiWon genderuli Tanasworobis sakiTxs. 

konvenciis monitoringis meqanizmi or ZiriTad RerZs efuZne-
ba: mxareTa komitets da adamianebiT vaWrobis winaaRmdeg brZolis 
mizniT Seqmnil eqspertTa jgufs (SemdgomSi – ~GRETA”). GRETA pa-
suxismgebelia, rom Seafasos, asruleben Tu ara konvenciaze xel-
momweri qveynebi (is qveynebi, romlebmac konvenciis ratificire-
ba moaxdines) konvenciis moTxovnebs. GRETA Sedgeba 15 damoukide-
beli da miukerZoebeli eqspertisagan, romlebic konvenciis xel-
momwer qveynebs warmoadgenen. es eqspertebi sxvadasxva profesiis 
adamianebi arian (iuristebi, samarTaldamcavi organoebis warmo-
madgenlebi, fsiqologebi, eqimebi, samoqalaqo sazogadoebis war-
momadgenlebi da a.S.) da maTi SerCeva xdeba konvenciiT gaTval-
iswinebul sferoebSi maTi profesiuli gamocdilebis mixedviT. 
eqspertTa jgufis wevri iniSneba 4 wlis vadiT da SeiZleba jgufSi 
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muSaoba kidev damatebiTi 4 wliT gaagrZelos. GRETA-s monitorin-
gi raundebad aris dayofili. TiToeuli raundis dasawyisSi greta 
SearCevs konvenciis im debulebebs, romelTa Sesrulebazec unda 
ganxorcieldes monitoringi da gansazRvravs Sefasebis gakeTebis 
yvelaze efeqtian gzas. pirvel rigSi, GRETA kiTxvarebs ugzavnis 
im qveynis xelisuflebis organoebs, romlis Sefasebac xdeba. Sem-
deg GRETA aanalizebs am kiTxvarze pasuxad miRebul informacias 
da Tu saWiroa, moiTxovs damatebiT informacias, raTa cxadi da 
amomwuravi pasuxi miiRos konkretul SekiTxvebze. garda kiTxva-
ris gagzavnisa, GRETA axorcielebs vizits Sesafasebel qveyana-
Si. amgvari vizitebis ganmavlobaSi SesaZlebeli xdeba sxva dasxva 
sakiTxebis siRrmiseuli ganxilva mTavrobis warmomadgenlebTan, 
policiis oficrebTan, prokurorebTan, parlamentis wevrebTan 
da sxva Sesabamis dainteresebul mxareebTan erTad. rac Seexeba 
mxareTa komitets, igi politikuri xasiaTis organoa, romelic 
Sedgeba im qveynebis warmomadgenlebisagan, romelTac konvenci-
is ratificireba moaxdines. GRETA-s angariSebis safuZvelze, mxa-
reTa komitetma SeiZleba SeimuSaos rekomendaciebi konkretuli 
qveynebisaTvis da urCion am qveynebs, Tu ra zomebi unda gaataron 
GRETA-s mier aRmoCenili naklovanebebis gamosasworeblad.

5.  saqarTvelos kanonmdebloba adamianiT vaWrobis 
(trefikingis) Sesaxeb

5.1.  adamianiT vaWrobis (trefikingis) winaaRmdeg mimarTuli 
kanonmdeblobis Camoyalibeba saqarTveloSi

2003 wels saqarTvelos sisxlis samarTlis kodeqss daemata  
143-e1 da 143-e2 muxlebi, romlebiTac dasjadad gamocxadda, erTi 
mxriv, srulwlovani adamianebis winaaRmdeg mimarTuli adamian-
iT vaWrobis (trefikingis) danaSauli, xolo, meore mxriv, aras-
rulwlovniT vaWroba (trefikingi). mogvianebiT, `adamianiT vaW-
robis (trefikingis) winaaRmdeg brZolis Sesaxeb~ evropis sabWos 
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konvenciis me-19 muxlis Sesabamisad, saxelmwifoebs miecaT re-

komendacia, dasjadad gamoecxadebinaT adamianiT vaWrobis (tre-

fikingis) msxverplis momsaxurebiT sargebloba. am rekomendaciis 

gaTvaliswinebiT, 2007 wels saqarTvelos sisxlis samarTlis ko-

deqsSi 143-e3 muxlis damatebiT dasjadad gamocxadda, agreTve, 

winaswari SecnobiT adamianiT vaWrobis (trefikingis) msxverplis 

momsaxurebiT sargebloba. 
2006 wlis 28 aprils saqarTvelos parlamentma miiRo `adamian-

iT vaWrobis (trefikingis) winaaRmdeg brZolis Sesaxeb~ saqarTve-

los kanoni (SemdgomSi – `kanoni~), xolo cvlilebebi Sevida iseT 

normatiul aqtebSi, rogorebicaa: saqarTvelos administraciul 

samarTaldarRvevaTa kodeqsi, saqarTvelos kanoni `ucxoelTa 

samarTlebrivi mdgomareobis Sesaxeb~, saqarTvelos kanoni `so-

cialuri daxmarebis Sesaxeb~, saqarTvelos kanoni `sasazRvro 

policiis Sesaxeb~ da sxv. imave wlis ivnisSi ki parlamentma miiRo 

dadgenileba `transnacionaluri organizebuli danaSaulis wi-

naaRmdeg~ gaerTianebuli erebis organizaciis konvenciis `adami-

anebis, gansakuTrebiT qalebisa da bavSvebis, trefikingis Tavidan 

acilebis, aRkveTisa da dasjis Sesaxeb~ oqmis ratificirebis Tao-

baze. 
2006 wlis 22 dekembers №4086-rs dadgenilebiT saqarTvelos 

parlamentma moaxdina `adamianiT vaWrobis (trefikingis) winaaRm-

deg brZolis Sesaxeb~ evropis sabWos konvenciis ratificireba. 
2006 wels aseve Seiqmna adamianiT vaWrobis (trefikingis) msxver-

plTa, dazaralebulTa dacvisa da daxmarebis saxelmwifo fon-

di da adamianiT vaWrobis (trefikingis) winaaRmdeg mimarTul 

RonisZiebaTa ganmaxorcielebeli sauwyebaTaSoriso sakoordina-
cio sabWo.
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5.2.  terminTa ganmarteba saqarTvelos kanonmdeblobaSi da 
maTi Sesabamisoba evropis sabWos standartebTan

termini `adamianiT vaWroba (trefikingi)~ ganmartebulia saqa-
rTvelos sisxlis samarTlis kodeqsis (SemdgomSi – `sssk~) 143-e1 
muxlSi. statiis miznebisTvis mniSvnelovania, SevadaroT es 
ganmarteba `adamianebiT vaWrobis (trefikingis) winaaRmdeg brZo-
lis Sesaxeb~ evropis sabWos konvenciaSi (SemdgomSi – `konvencia~) 
mocemul ganmartebas. qmedebis nawilSi orive maTganSi vxvdebiT 
pirTa samuSaoze ayvanas (daqiravebas), transportirebas, gada-
birebas, TavSesafris micemas (Sefarebas). Tumca maSin, rodesac 
konvenciiseuli ganmarteba aseve moicavs pirTa miRebas, msgavsi 
qmedeba ar Sedis sssk-Si mocemul ganmartebaSi. miuxedavad ami-
sa, es ukanaskneli, konvenciisgan gansxvavebiT, damatebiT moicavs 
iseTi saxis qmedebebs, rogorebicaa: yidva, gayidva, sxva ukanono 
garigebis ganxorcieleba, gadayvana, gadamalva, gadacema.

saSualebis nawilSi orive maTganSi vxvdebiT muqaras, Zalis 
an iZulebis sxva formis gamoyenebas, motacebas, TaRliTobas, 
motyuebas, Zalauflebis borotad gamoyenebas, umweo mdgomareo-
biT sargeblobas, sazRauris an sargeblis micemas an miRebas, risi 
mizanicaa im piris Tanxmobis miReba, romelic axorcielebs kon-
trols sxva pirze. Tumca konvenciiseuli ganmartebisgan gansx-
vavebiT, sssk-Si mocemul ganmartebaSi damatebiT aseve vxvdebiT 
SantaJs, rogorc qmedebis ganxorcielebis saSualebas. 

konvenciis implementaciis procesSi saxelmwifos aqvs dis-
krecia, gaafarToos an Sinaarsobrivad msgavsi terminebiT 
Secvalos saerTaSorisosamarTlebrivi normiT gaTvaliswinebul 
qmedebaTa da saSualebaTa CamonaTvali. mTavaria, gadmotanil 
iqnes is minimaluri standartebi, romlebsac konvencia iyenebs 
danaSaulis kvalifikaciisas. amdenad, miuxedavad imisa, rom 
qmedebebisa da saSualebebis CamonaTvals sssk afarToebs, es ar 
niSnavs implementaciis procesis darRvevas. Tumca sadavoa, ram-
denad moeZebneba gamarTleba im faqts, rom sssk-Si arc Tavad 
`miReba~ iqna gadmotanili, rogorc qmedebis erT-erTi forma da 
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arc raime Sinaarsobrivad msgavsi terminiT Secvlila igi. Tumca 
SeiZleba miReba romelime sxva saxis qmedebaSi iqnes nagulisxmevi, 
rasac Sidasaxelmwifoebrivi samosamarTlo praqtika gviCvenebs.

rac Seexeba adamianiT vaWrobis (trefikingis) mizans – eqsplu-
atacias, rogorc konvenciaSi, ise sssk-Si yuradReba gamaxvilebu-
lia iZulebiT Sromasa da momsaxurebaze, prostituciis mizniT 
eqspluataciasa da seqsualuri eqspluataciis sxva formebze, or-
ganoebis amoclasa da monur an sxva msgavs mdgomareobaSi Cayene-
baze. magram sssk-Si moyvanili ganmarteba, gansxvavebiT konvencii-
seuli ganmartebisgan, ar moicavs ymobas, rogorc eqspluataciis 
formas. nacvlad amisa, igi ganmartavs `adamianis monobis Tana-
medrove pirobebSi Cayenebas~, rogorc `misTvis iseTi mdgomareo-
bis Seqmnas, rodesac is anazRaurebiT, araadekvaturi anazRaure-
biT an anazRaurebis gareSe, sxva piris sasargeblod asrulebs 
samuSaos, an eweva momsaxurebas da mas ar SeuZlia am garemoebis 
Secvla am pirze damokidebulebis gamo~. sayuradReboa is gare-
moeba, rom adamianis yidva-gayidvisas an mis mimarT sxva ukanono 
garigebis ganxorcielebisas aucilebeli araa, gamoyenebul iqnes 
iseTi xerxebi, rogorebicaa: muqara, motyueba da sxv. aseve, adami-
anis yidva-gayidvisas da mis mimarT sxva ukanono garigebis ganxor-
cielebisas qmedebis Cadenis mizans mniSvneloba ar unda mieniWos 
da piris qmedeba adamianiT vaWrobad (trefikingad) unda dakval-
ificirdes eqspluataciis miznis arsebobis gareSec.59 Tumca, ro-
gorc aRiniSna, danaSaulis mizania adamianis eqspluatacia da mas 
makvalificirebeli mniSvneloba aqvs. metic, evropulma sasamarT-
lom rancevis saqmeSi ganmarta, rom `adamianebiT vaWroba Tavisi 
arsiT da eqspluataciis mizniT... adamianebs gasayidi da SesaZe-
ni sagnebis msgavsad moiazrebs~.60 aqedan gamomdinare, iuristTa 
nawili Tvlis, rom adamianis yidvis, gayidvis an mis mimarT sxva 
ukanono garigebis ganxorcielebis dakvalificirebam adamianiT 

59 S. Herburn, R. J. Simon, Human Trafficking around the World, 2013, 227-230. miT.: m. mesxi, adamianiT 
vaWrobis (trefikingis) samarTlebrivi aspeqtebi, masTan brZolis meTodebi, 
gamocdileba da perspeqtivaTa xedva, Tb., 2014, 70.

60 rancevi kviprosis winaaRmdeg (Rantsev v. Cyprus and Russia), 2010 wlis 7 ianvari, 281-e 
punqti. miT.: iqve, 75.
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vaWrobis (trefikingis) danaSaulad eqspluataciis miznis gareSe, 
SeiZleba, araswori praqtika danergos.61   

sssk-is 143-e1 muxlis me-2 nawilSi mocemuli debuleba srulad 
iziarebs konvenciis meoTxe muxlis ~b” qvepunqtis Sinaarss. orive 
maTganis Tanaxmad, piris Tanxmobas winaswarganzraxul eqsplu-
ataciaze ar aqvs mniSvneloba. rogorc konvencia, ise sssk exeba 18 
wlis asaks miuRwevel pirebs, romelTac pirveli maTgani `bavSvs~ 
uwodebs, xolo meore – `arasrulwlovans~. `adamianiT vaWrobis 
(trefikingis) msxverpls~ konvencia ganmartavs rogorc `nebismi-
er fizikur pirs, romelic aris adamianebiT vaWrobis obieqti~. 
saqarTvelos kanoni `adamianiT vaWrobis (trefikingis) winaaRmdeg 
brZolis Sesaxeb~ imave termins ganavrcobs da moiTxovs adamianiT 
vaWrobis safuZvelze pirisTvis damdgari moraluri, fizikuri an 
qonebrivi zianis arsebobas da am piris adamianiT vaWrobis (tre-
fikingis) msxverplad miCnevas adamianiT vaWrobis (trefikingis) 
winaaRmdeg mimarTuli RonisZiebebis ganmaxorcielebeli sauw-
yebaTaSoriso sakoordinacio sabWosTan Seqmnili mudmivmoqmedi 
jgufis mier.

5.3. adamianiT vaWrobis (trefikingis) Tavidan acilebisa 
da msxverplTa uflebebis dacvis sakiTxebi saqarTvelos 
kanonmdeblobis mixedviT da evropis sabWos standartebis 
gavlena

saqarTvelos kanoni `adamianiT vaWrobis (trefikingis) winaaRm-
deg brZolis Sesaxeb~ (SemdgomSi – `kanoni~) me-5 muxlSi adamianiT 
vaWrobis (trefikingis) Tavidan acilebis gzebad saxavs organi-
zaciul, samarTlebriv, kvleviT, saganmanaTleblo, sainforma-
cio, socialur da ekonomikur RonisZiebebs. aRniSnuli Camona-
Tvali Seesabameba konvenciis mexuTe muxliT gaTvaliswinebul 

61 m. mesxi, n. baqaquri, adamianiT vaWroba (trefikingi) – TeTri monoba ocdameerTe 
saukuneSi – trefikingTan brZolis samarTlebrivi da praqtikuli aspeqtebi, Tb., 
2006, 15. miT.: iqve, 76.
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RonisZiebebs – adamianebiT vaWrobis winaaRmdeg brZolasTan da-
kavSirebul kvlevas, informaciis gavrcelebisa da saganmanaT-
leblo kampaniebs, agreTve socialur da ekonomikur inicia-
tivebs, romlebic ebrZvian trefikingis arsebiT da struqturul 
mizezebs. maSasadame, kanonma gaiziara konvenciiseuli midgoma da 
danaSaulis prevenciis umTavres meTodad dasaxa cnobierebis am-
aRleba. imisaTvis, rom pirma, saWiroebis SemTxvevaSi, isargeblos 
adamianiT vaWrobis (trefikingis) msxverplisaTvis kanonmdeblo-
biT miniWebuli uflebebiT, aucilebelia, upirveles yovlisa, 
misTvis Sesabamisi statusis miniWeba. kanoni gamoyofs ori saxis 
statuss – `msxverplsa~62 da `dazaralebuls~.63 adamianiT vaWro-
bis (trefikingis) msxverplis statuss aniWebs adamianiT vaWro-
bis (trefikingis) winaaRmdeg mimarTuli RonisZiebebis ganmaxor-
cielebel sauwyebaTaSoriso sakoordinacio sabWosTan Seqmnili 
mudmivmoqmedi jgufi.64 sakiTxs mudmivmoqmedi jgufi ixilavs 
piris mier adamianiT vaWrobis (trefikingis) msxverplTa momsa-
xurebis dawesebulebisaTvis (TavSesafrisaTvis) an Sesabamisi da-
wesebulebisaTvis mimarTvidan ara ugvianes 48 saaTisa.65 

rac Seexeba msxverplTa mier zegavlenis daZlevasa da ga-
morkvevis periods, saqarTvelos kanoni adamianiT vaWrobis (tre-
fikingis) winaaRmdeg brZolis Sesaxeb66 iTvaliswinebs 30-dRian mo-
safiqrebel vadas, romlis ganmavlobaSic, evropuli konvenciiT 
dadgenili standartis67 Sesabamisad, pirs, romelic, savaraudod, 
trefikingis msxverpli gaxda, eZleva SesaZlebloba, 30 dRis gan-
mavlobaSi ifiqros da miiRos gadawyvetileba, iTanamSromlebs Tu 
ara saqarTvelos samarTaldamcav organoebTan mis winaaRmdeg, sa-
varaudod, Cadenili danaSaulis gamoZiebaSi.   

62 saqarTvelos kanoni ̀ adamianiT vaWrobis (trefikingis) winaaRmdeg brZolis Sesaxeb~, 
me-3 muxlis `k~ punqti.

63 iqve, me-3 muxlis `p~ punqti.
64 iqve, me-11 muxli.
65 iqve, me-11 muxlis 1-li nawili.
66 iqve, me-12 muxli.
67 evropis sabWos konvencia `adamianebiT vaWrobis (trefikingis) winaaRmdeg brZolis 

Sesaxeb~, me-13 muxli.
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kanonis Tanaxmad, `saxelmwifo xels uwyobs adamianiT vaWro-
bis (trefikingis) Tavidan acilebas, adamianiT vaWrobis (tre-
fikingis) msxverplTa, dazaralebulTa dacvas, maT daxmarebasa 
da reabilitacias, axorcielebs adamianiT vaWrobis (trefikingis) 
winaaRmdeg mimarTul RonisZiebebs~.68

adamianiT vaWrobis (trefikingis) msxverplTa, dazaralebul-
Ta dacvis, daxmarebisa da reabilitaciis RonisZiebebis efeqti-
anad ganxorcielebis mizniT iqmneba sajaro samarTlis iuridi-
uli piri – adamianiT vaWrobis (trefikingis) msxverplTa, dazara-
lebulTa dacvisa da daxmarebis saxelmwifo fondi.69 fondis mi-
zania adamianiT vaWrobis (trefikingis) msxverplTaTvis, dazara-
lebulTaTvis kompensaciis gacema da maTi dacvis, daxmarebisa da 
reabilitaciis RonisZiebebis dafinanseba.70    

sayuradReboa, konvenciasTan SedarebiT, saqarTvelos kanon-
mdeblobis gacilebiT ufro liberaluri midgoma msxverplTa 
dacvis meqanizmebTan. kerZod, Tu konvenciis 12(3) muxli srul 
samedicino momsaxurebas mxolod saxelmwifos teritoriaze 
kanonierad myofi pirebisTvis iTvaliswinebs, kanoni amgvar Sez-
Rudvas ar cnobs da samedicino daxmarebas yvela msxverplsa da 
dazaralebulze avrcelebs.71 amasTan, konvenciis Sesabamisad,72 
saqarTveloSi dacvis meqanizmebi xelmisawvdomia adamianiT vaW-
robis (trefikingis) msxverpli da dazaralebuli yvela pirisaT-
vis, miuxedavad warmoSobis qveynisa da imisa, Tu sad moxda maTi 
trefikingisadmi daqvemdebareba. konvenciis msgavsad,73 kano nic 
daxmarebis yvela RonisZiebis ganxorcielebas iTvaliswinebs 
msxver plis TanxmobiT.74 aseve, konvenciis Sesabamisad,75 saqarT-
velos kanonmdebloba aZlevs nebismier msxverpls dacvisa da re-

68 kanoni, 1-li muxli.
69 iqve, me-9 muxli.
70 iqve, me-9 muxlis me-6 punqti.
71 iqve, me-18 muxlis me-3 nawili.
72 konvencia, me-3 muxli.
73 iqve, me-12 muxlis me-4 punqti.
74 kanoni, me-18 muxli.
75 konvencia, me-17 muxli.
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abilitaciisTvis absolutur SesaZleblobas sruli Tanasworo-
bis safuZvelze.76      

rogorc zemoT aRiniSna, konvencia iTvaliswinebs iuridiuli 
daxmarebis uflebas adamianiT vaWrobis (trefikingis) msxver-
plTaTvis.77 swored am normis implementirebis Sedegia kanonSi 
arsebuli debuleba, romelSic gacxadebulia msxverplTa samarT-
lebrivi daxmarebis ufleba.78 

saerTaSoriso standartebis Sesabamisad, saqarTvelos kanon-
mdebloba sisxlissamarTlebrivi pasuxismgeblobisagan sruli-
ad aTavisuflebs maT, visac saqarTvelos saxelmwifos sazRvris 
ukanonod gadakveTa mouxdaT adamianiT vaWrobis (trefikingis) 
msxverplad yofnis gamo.79 amasTan, saqarTvelos sisxlis samarT-
lis kodeqsi aseve aTavisuflebs pirs sisxlissamarTlebrivi pa-
suxismgeblobisgan yalbi dokumentis, beWdis, Stampis an blankis 
damzadebis, gasaRebisa an gamoyenebisaTvis, Tu `aRniSnuli qmede-
ba man Caidina adamianiT vaWrobis (trefikingis) msxverplad yof-
nis gamo adamianiT vaWrobis (trefikingis) msxverplis statusis 
mopovebamde~.80 

rac Seexeba msxverplisa da dazaralebulisaTvis finansur 
kompensacias, kanonis Tanaxmad, `adamianiT vaWrobis (trefikingis) 
msxverpls, dazaralebuls ufleba aqvs, moiTxovos adamianiT vaW-
robis (trefikingis) danaSaulis Sedegad miyenebuli moraluri, 
fizikuri an qonebrivi zianis anazRaureba saqarTvelos samoqa-
laqo saproceso da sisxlis samarTlis saproceso kanonmdeblo-
biT dadgenili wesiT~.81 aRniSnuli norma srulad Seesabameba kon-
venciis moTxovnebs.82 konvencia uyuradRebod ar tovebs adamianiT 
vaWrobis (trefikingis) msxverplTa da dazaralebulTa maidenti-

76 kanoni, me-18 muxli.
77 konvencia, me-15 muxlis me-2 punqti.
78 kanoni, me-14 muxli.
79 saqarTvelos sisxlis samarTlis kodeqsi, 344-e muxli (SeniSvna).
80 iqve, 362-e muxli (SeniSvna).
81 kanoni, me-16 muxli.
82 konvencia, me-15 muxlis me-4 punqti.
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ficirebeli monacemebis gasaidumloebis sakiTxs.83 kanoni iTval-
iswinebs trefikingis danaSaulze daxuruli sasamarTlo sxdomis 
Catarebis SesaZleblobas,84 rac konvenciis 30-e muxlis implemen-
tirebis Sedegia. konvencia msxverplTa Rirseul pirobebSi gan-
saxlebas moiTxovs maTi dacvisa da daxmarebis erT-erT standar-
tad.85 sapasuxod ki, kanonis Tanaxmad, `adamianiT vaWrobis (tre-
fikingis) msxverplis statusis miniWebis SemTxvevaSi, pirs eZleva 
ufleba, mimarTos adamianiT vaWrobis (trefikingis) msxverplTa 
momsaxurebis dawesebulebas (TavSesafars)~.86   

konvenciis erT-erTi mniSvnelovani moTxovna wevri saxel-
mwifoebis mier adamianiT vaWrobis (trefikingis) msxverplTa 
warmoSobis qveyanaSi usafrTxo da nebayoflobiTi dabrunebaa.87 
saqarTvelos kanonmdebloba adamianiT vaWrobis (trefikingis) 
msxverplisa da dazaralebulisaTvis, misi survilis SemTxvevaSi, 
saqarTvelos teritoriaze TavSesafris micemis SesaZleblobasac 
ki iTvaliswinebs.88 

da bolos, konvencia msxverpls aZlevs uflebas, miiRos mSob-
liur an misTvis gasageb enaze informacia sasamarTlo procesi-
sa da administraciuli saqmiswarmoebis Sesaxeb.89 kanonis Tanax-
mad ki, `sisxlis samarTlis procesSi saxelmwifo uzrunvelyofs 
dazaralebuls advokatiT, TarjimniT, agreTve misTvis sisxlis 
samarTlis procesTan dakavSirebuli dokumentebisa da masalebis 
miwodebas mSobliur enaze an misTvis gasageb enaze~.90

83 iqve, 30-e muxli.
84 kanoni, me-13 muxlis me-2 nawili.
85 konvencia, me-12 muxlis 1-li punqtis `a~ qvepunqti.
86 kanoni, me-11 muxlis me-2 nawili.
87 konvencia, me-16 muxli.
88 kanoni, me-6 da me-7 muxlebi.
89 konvencia, me-15 muxlis 1-li punqti.
90 kanoni, me-14 muxlis me-5 nawili.
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6.  eqspertTa jgufis (GRETA) angariSebi `adamianebiT 
vaWrobis (trefikingis) winaaRmdeg brZolis Sesaxeb~ 
evropis sabWos konvenciis saqarTvelos mier 
Sesrulebis Taobaze

6.1.  eqspertTa jgufis (GRETA) pirveli angariSi

evropis sabWos adamianiT vaWrobis (trefikingis) winaaRmdeg 

brZolis eqspertTa jgufma (SemdgomSi – GRETA) Sefasebis pirveli 

raundi 2011 wels ganaxorciela. misi angariSi saqarTvelos mier 

konvenciis Sesrulebis Sesaxeb gamoqveynda 2012 wlis 7 Teber-

vals.91

angariSis Tanaxmad, saqarTvelos xelisuflebam gaatara ar-

aerTi mniSvnelovani samarTlebrivi da instituciuri RonisZieba 

adamianiT vaWrobasTan (trefikingTan) sabrZolvelad. specialu-

ri kanoni `adamianiT vaWrobis (trefikingis) winaaRmdeg brZolis 

Sesaxeb~, romelic ZalaSi Sevida 2006 wels, win uswrebs sauwye-

baTaSoriso sakoordinacio sabWosa da adamianiT vaWrobis (tre-

fikingis) msxverplTa, dazaralebulTa dacvisa da daxmarebis 

saxelmwifo fondis Seqmnas. amasTan, 2005 wlidan saqarTveloSi 

miiReba orwliani samoqmedo gegma adamianiT vaWrobasTan (tre-

fikingTan) brZolis Sesaxeb. saxelmwifos xelisuflebam gazarda 

finansuri resursi trefikingis msxverplTa dasacavad da dasax-

mareblad. sisxlissamarTlebrivi pasuxismgebloba dawesda, erTi 

mxriv, trefikingis msxverplTa momsaxurebiT mosargebleTaTvis, 

xolo, meore mxriv, aRniSnuli danaSaulis ganmaxorcielebeli 

iuridiuli pirebisaTvis. GRETA miesalmeba saqarTvelos xeli-

suflebis mcdelobebs adamianiT vaWrobis (trefikingis) Sesax-

eb sazogadoebis cnobierebis asamaRleblad. aqve igi mouwodebs 

saxelmwifos rekomendaciis saxiT, rom ganagrZos sainforma-

91 Group of Experts on Action against Trafficking in Human Beings (GRETA), Report concerning the 
implementation of the Council of Europe Convention on Action against Trafficking in Human Beings by 
Georgia, First evaluation round, Strasbourg, 7 February 2012.
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cio kampania SromiTi eqspluataciis mizniT Cadenili adamianiT 

vaWrobis (trefikingis) prevenciisaTvis. GRETA-s rekomendaciis 

Tanaxmad, msxverplTa identifikacia maTi dacvisa da daxmare-

bis umTavresi winapirobaa. amitom saxelmwifom am kuTxiT unda 

gadaamzados Sesabamisi profesionalebi, raTa droulad moxdes 

msxverplTa identificireba. gansakuTrebuli yuradReba unda 

mieqces ucxo qveynis moqalaqeTa mimarT aRniSnuli danaSaulis 

ganxorcielebas, rogorc saqarTveloSi, ise misi gavliT.  
rekomendaciaSi aseve yuradReba gamaxvilda trefikingis 

msxver pli bavSvis saukeTeso interesis dacvazec, rac, Tavis 

mxriv, moiazrebs iuridiul meurveobas, saTanadod gansaxlebas, 

bavSvis saWiroebebze morgebul ganaTlebisa da mxardaWeris pro-

gramebs. GRETA-m mouwoda saxelmwifos, darwmundes trefikingis 

msxver plTa da maTTvis daxmarebis gamwev pirTa usafrTxoeba-

Si sasamarTlo procesebis dros. GRETA miesalmeba saqarTvelos 

kanonmdeblobiT trefikingis msxverplTa gaTavisuflebas sisx-

lissamarTlebrivi da administraciuli pasuxismgeblobisagan 

im qmedebebis gamo, romlebic maT Caidines rogorc trefikingis 

msxver plebma.        
bolos, GRETA Tavis angariSSi aseve xazs usvams adamianiT vaW-

robasTan (trefikingTan) brZolis procesSi rogorc erovnul, 

ise saerTaSoriso doneze kargi TanamSromlobis mniSvnelobasa 

da sasicocxlo rols. GRETA mouwodebs xelisuflebas, ganagrZos 

aqtiuri TanamSromloba arasamTavrobo seqtorTan.
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6.2. eqspertTa jgufis (GRETA) meore angariSi

GRETA-s Sefasebis meore raundi 2016 wels Sedga. misi angariSi 

saqarTvelos mier konvenciis Sesrulebis Sesaxeb gamoqveynda 

2016 wlis 3 ivniss.92 GRETA aRniSnavs, rom pirveli angariSis ga-

moqveynebis Semdgom progresi ganxorcielda araerT sferoSi. 
saqarTvelos xelisuflebam ganagrZo adamianiT vaWrobis (tre-

fikingis) winaaRmdeg brZolis Sesaxeb sakanonmdeblo CarCos gan-

viTareba, GRETA-s rekomendaciebis Sesabamisad. 2014 wels cvlile-

ba Sevida saqarTvelos sisxlis samarTlis kodeqsSi da ganimarta 

iseTi terminebi, rogorebicaa: `eqspluatacia~ da `pirze damok-

idebuleba~. metic, `adamianiT vaWrobis (trefikingis) winaaRmdeg 

brZolis Sesaxeb~ saqarTvelos kanonSi daemata axali Tavi tre-

fikingis msxverpli bavSvebisTvis socialuri da samarTlebrivi 

daxmarebis gawevisa da maTi reabilitaciis Sesaxeb.  
metic, `ucxoelebisa da moqalaqeobis armqone pirebis samarT-

lebrivi statusis Sesaxeb~ saqarTvelos kanonSi Sevida cvli-

lebebi, romlebic iTvaliswinebs droebiTi TavSesafris micemas 

trefikingis msxverplTaTvis. GRETA miesalmeba arasamTavrobo 

organizaciebis CarTulobas adamianiT vaWrobis (trefikingis) wi-

naaRmdeg brZolis Sesaxeb politikis Sesrulebis dagegmvaSi. 
aseve, arasamTavrobo seqtorTan TanamSromlobis farglebSi 

gadamzaddnen Sesabamisi kategoriebis specialistebi. 
saqarTvelos xelisuflebam Seqmna mobiluri jgufebi, rom-

lebic aidentificireben da exmarebian quCaSi mcxovreb bavSvebs. 
GRETA pozitiurad afasebs erovnuli saswavlo gegmiT trefiking-

Tan dakavSirebul sakiTxebze cnobierebis amaRlebis gaTvalis-

winebas.      
bolos, GRETA aRniSnavs, rom miuxedavad im warmatebebisa, rom-

lebsac saqarTvelos xelisuflebam miaRwia adamianiT vaWrobas-

92 Group of Experts on Action against Trafficking in Human Beings (GRETA), Report concerning the 
implementation of the Council of Europe Convention on Action against Trafficking in Human Beings by 
Georgia, Second evaluation round, Strasbourg, 3 June 2016.
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Tan (trefikingTan) brZolis procesSi, igi mouwodebs mas: gadad-

gas ufro meti qmediTi nabiji trefikingis msxverplTa identi-

ficirebis kuTxiT; gaaumjobesos trefikingis msxverpl bavSvTa 

identificirebisa da daxmarebis sistema; konvenciasTan srul 

SesabamisobaSi ganmartos fraza `mowyvlad mdgomareobaSi yof-

nis borotad gamoyeneba~; gamoiZios trefikingTan dakavSirebuli 

saqmeebi proaqtiulad da ganaxorcielos devna warmatebulad. 
GRETA-s Sefasebis mesame raundi mimdinare wels xorcieldeba. 

pasuxs kiTxvaze, Tu ramdenad warmatebulad Seasrula saqarTve-

lom meore angariSiT gaTvaliswinebuli rekomendaciebi, cnobili 

gaxdeba ukve mogvianebiT gamoqveynebuli mesame angariSidan.

daskvna

adamianis ZiriTadi ufleba, iyos Tavisufali monobisagan, swored 

is umTavresi Rirebulebaa, romelic, adamianis sxva mniSvnelovan 

uflebebTan erTad, irRveva adamianiT vaWrobis (trefikingis) 
SemTxvevaSi. rogorc ukve aRiniSna, adamianebiT vaWroba – tre-

fikingi evropis sabWos yvela wevr saxelmwifoSi gvxvdeba, ris 

gamoc evropis sabWo aqtiurad ebrZvis am movlenas – vaWrobas 

(trefikings) Tavisi organoebis meSveobiT. kerZod, dReisTvis, 

adamianis uflebaTa evropuli konvenciis me-4 muxlze dayrdno-

biT, adamianiT vaWrobis (trefikingis) Sesaxeb adamianis ufle-

baTa evropuli sasamarTlos precedentuli samarTali mraval-

ferovania. adamianiT vaWrobas (trefikings) ebrZvian ministrTa 

komiteti da saparlamento asambleac, romlebic ganamtkiceben 

princips, rom am danaSaulis msxverplT sWirdebaT gansakuTrebu-

li dacva. 2008 wlis 1 Tebervals ki ZalaSi Sevida evropis sabWos 

konvencia `adamianebiT vaWrobis (trefikingis) winaaRmdeg brZo-

lis Sesaxeb~, romelmac miznad daisaxa: adamianebiT vaWrobis 

prevencia, trefikingis msxverplTa uflebebis dacva, sisxlis-

samarTlebrivi devnis uzrunvelyofa da saerTaSoriso TanamS-
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romlobis xelSewyoba. saqarTvelos xelisuflebam, Tavis mxriv, 

`adamianebiT vaWrobis (trefikingis) winaaRmdeg brZolis Sesax-

eb~ evropis sabWos konvenciis Sesrulebis procesSi gaatara ar-

aerTi mniSvnelovani samarTlebrivi da instituciuri RonisZieba 

adamianiT vaWrobasTan (trefikingTan) sabrZolvelad. specialu-

ri kanoni `adamianiT vaWrobis (trefikingis) winaaRmdeg brZolis 

Sesaxeb~, romelic ZalaSi Sevida 2006 wels, win uswrebs sauwye-

baTaSoriso sakoordinacio sabWosa da adamianiT vaWrobis (tre-

fikingis) msxverplTa, dazaralebulTa dacvisa da daxmarebis 

saxelmwifo fondis Seqmnas. amasTan, 2005 wlidan saqarTveloSi 

miiReba orwliani samoqmedo gegma adamianiT vaWrobasTan (tre-

fikingTan) brZolis Sesaxeb. saxelmwifos xelisuflebam gazarda 

finansuri resursi trefikingis msxverplTa dasacavad da dasax-

mareblad. sisxlissamarTlebrivi pasuxismgebloba dawesda, erTi 

mxriv, trefikingis msxverplTa momsaxurebiT mosargebleTaTvis, 

xolo, meore mxriv, am danaSaulis ganmaxorcielebeli iuridiuli 

pirebisaTvis. amdenad, saqarTvelom mtkice politikuri nebis Se-

sabamisad da evropis sabWos standartebis gaTvaliswinebiT, Seqm-

na daxvewili sistema adamianiT vaWrobis (trefikingis) winaaRmdeg 

brZolis mizniT.
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anano niauri

1. Sesavali

samarTlebriv saxelmwifoSi adamianis uflebebiTa da ZiriTadi 

TavisuflebebiT daculi sfero moicavs individis saqmianobis 

praqtikulad yvela aspeqts. adamianis uflebrivi mdgomareoba 

misi Tavisuflad moqmedebisa da moqmedebisagan Tavis Sekave-

bis garantiaa da, imavdroulad, SezRudvis safuZvelic im far-

glebSi, romelic aucilebelia am da sxva individis sazogadoe-

baSi srulfasovani da Rirseuli arsebobisaTvis. SeiZleba imis 

mtkiceba, rom samarTlebrivi mowesrigeba gulisxmobs adamianis 

saqmianobis CarCoebSi moqcevis gziT misTvis imgvari Tavisu-

flebis miniWebas, romelSic SeiZleba, sakuTari Tavisuflebis 

srulfasovani gamoyeneba sxvis uflebaTa sferoze zemoqmedebis 

gareSe. saukuneTa ganmavlobaSi, sazogadoebrivi da saxelmwi-

foebrivi wyobilebis cvlilebasTan erTad, icvleboda uflebe-

bi, romelTa moniWebasac adamiani saxelmwifosagan moiTxovs da 

Cndeboda am uflebaTa sruliad axleburad gaazrebis saSuale-

bebi. magaliTad, me-19 saukunis Sua periodSi monobis gauqmebiT 

kacobrioba humanizmis axal safexurze gadavida. 1950 wels, ada-

mianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis 

miRebisas, sicocxlis uflebis aRiarebis miuxedavad, msoflio 
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sazogadoeba jer kidev ar aRmoCnda mzad sikvdiliT dasjis ga-

sauqmeblad. sasjelis am saxis sabolood gauqmeba1 mxolod 21-e 

saukunis dasawyisSi gaxda SesaZlebeli. Tanamedrove sazogadoe-

baSi adamianis uflebrivi mdgomareobis cvlileba dakavSirebu-

lia ara imdenad saxelmwifoebrivi wyobilebis cvlilebasTan, 

ramdenadac adamianis saqmianobis sferos gafarToebasTan, epoqis 

im gamowvevebTan, romelTa warmodgenac ganviTarebis am etapamde 

SeuZlebeli iyo. rogorc profesorma besarion zoiZem miuTiTa 

Tavis monografiaSi `sakonstitucio kontroli da Rirebuleba-

Ta wesrigi saqarTveloSi~, `ar SeiZleba kanonis arsebobis for-

ma mxolod werilobiTi aqti iyos. kanoni, imavdroulad, realur 

cxovrebaSi moqmedi sikeTea. mxolod am erTianobiT SeiZleba gan-

vixiloT igi rogorc cocxali organizmi~.2

adamianis cxovrebis wesi, rogorc kanonmdeblis Semoqmedebis 

mTavari wyaro, albaT, arasodes yofila iseTi cvalebadi, ro-

goric wina saukuneSi iyo. internetma Secvala ara mxolod mo-

qmedebis saSualebebi, aramed warmodgenebi moqmedebaTa Sesaxeb. 
bevrma sayofacxovrebo da samarTlebrivma urTierTobam gadain-

acvla internetsivrceSi da, Sesabamisad, saWiro gaxda garkveu-

li samarTlebrivi farglebis SemuSaveba virtualur sivrceSi 

adamianis uflebebis dacvis uzrunvelyofisaTvis. aseTia, mag-

aliTad, safrangeTSi moqmedi HADOPI3-is kanoni, romelic awesri-

gebs internetSi saavtoro uflebebis dacvas. sxvadasxva qveynis 

sisxlis samarTlis kodeqsebSi gaCnda muxlebi kiberdanaSaulis 

1 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis me-6 oqmi, 
romelic 1983 wels aris miRebuli da sikvdiliT dasjis gauqmebas exeba, jer kidev ar 
gamoricxavda sikvdiliT dasjas omis an omis garadauvali safrTxis dros Cadenili 
qmedebebisaTvis. sikvdiliT dasja sabolood gauqmda konvenciis me-13 oqmiT 2002 
wels. saqarTvelosTvis igi ZalaSi Sevida 2003 wlis 1-l seqtembers. sikvdiliT dasja 
saqarTveloSi gauqmda 1997 wlis 11 noembers. 

2 b. zoiZe, sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 
2007, 48.

3 abreviatura: `Haute Autorité pour la Diffusion des Œuvres et la Protection des droits d’auteur sur 
Internet~ – internetSi namuSevrebis gavrcelebisa da adamianis uflebebis dacvis 
umaRlesi Zalaufleba, moqmedebs 2009 wlidan. misi nawili gauqmda 2013 wels.
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Sesaxeb, xolo eleqtronuli vaWrobisa da eleqtronuli xelmow-

erisaTvis saWiro gaxda specialuri regulaciebis SemuSaveba. mas 

Semdeg, rac internetsivrce gaxda araerTi uflebis gamoxatvis 

saSualeba (zog SemTxvevaSi yvelaze efeqtianic ki), daiwyo msje-

loba misi uflebad aRiarebis Sesaxeb. sakiTxi araerTxel moxvda 

gaeros damoukidebel momxsenebelTa moxsenebebSi. saqarTvelos 

konstituciis me-17 muxli saboloo cvlilebebiT, azris, in-

formaciis, masobrivi informaciis saSualebaTa Tavisuflebebis 

gverdiT moiazrebs internetis Tavisuflebis uflebas: `yvelas 

aqvs internetze wvdomisa da internetiT Tavisuflad sargeblo-

bis ufleba~.4 es niSnavs internetTan wvdomis uflebis aRiarebas 

ZiriTad uflebebs Soris. 
naSromis mizania internetTan wvdomis uflebis, rogorc Zir-

iTadi uflebebis evoluciis, magaliTis analizi, aseve, samarT-

lebriv RirebulebaTa sistemaSi misi adgilis mimoxilva.

2.  internetTan wvdomis uflebis genezisi: uflebis 
ganxorcielebis saSualebidan ZiriTad uflebamde

gaeros 2016 wlis rezoluciaSi5 miTiTebulia, rom adamianebs in-

ternetsivrceSi unda hqondeT igive uflebebi, rac realur cx-

ovrebaSi. erTi mxriv, es samarTlebrivi urTierTobebis sfero-

Si internetis mzardi rolis gamoxatvaa, meore mxriv ki, axali 

uflebrivi standartis damkvidrebis dasawyisi. internetTan 

wvdoma, rogorc gaerTianebuli erebis organizaciis adamianis 

uflebaTa deklaraciis me-19 muxliT daculi azrisa da gamox-

atvis Tavisuflebis ganxorcielebis forma, manamdec araerTxel 

ganxilula. 2003 wels evropis usafrTxoebisa da TanamSromlo-

bis organizaciis (euTo) konferenciaze SemuSavda pirveli re-

4 saqarTvelos 2018 wlis 23 martis konstituciuri kanoni №2071.
5 UN General Assembly, The promotion, protection and enjoyment of human rights on the Internet, 27 

June 2016, A/HRC/32/L.20, 1-li punqti.
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komendaciebi internetisa da mediis Tavisuflebis Sesaxeb, rac 

kidev ufro gaRrmavda 2004 wlis amsterdamis rigiT meore kon-

ferenciaze. gaeros ekonomikuri da socialuri sabWos special-

uri momxseneblis rekomendaciaSi6 2005 wels interneti ganixile-

ba rogorc gamoxatvis Tavisuflebisa da informaciaze wvdomis 

uflebis ganxorcielebis saSualeba. gaeros adamianis uflebaTa 

sabWos damoukidebeli momxseneblis 2011 wlis moxsenebis Tanax-

mad, adamianis uflebaTa sayovelTao deklaraciis me-19 muxli 

Sedgenilia imgvarad, rom gaeTvaliswinebina momavali teqnolo-

giuri ganviTareba, romelSic adamianebs SeeZlebaT sakuTari 

Tavisuflebis gamoxatva. gamomdinare aqedan, adamianis ufleba-

Ta saerTaSoriso CarCo dRes gamosadegia axali teqnologiebis 

mimarTac, es exeba internetsac.7 momxsenebeli mouwodebs saxelm-

wifoebs, rom internetTan wvdoma SenarCunebuli iyos mudmivad.8 

gaeros specialuri momxseneblis 2016 wlis 11 maisis moxseneba-

Si9 wamoWrilia sakiTxi, ramdenad SeiZleba iyos sainformacio 

da sakomunikacio teqnologiebis seqtori pasuxismgebeli azrisa 

da gamoxatvis Tavisuflebis xelSewyobasa da dacvaze. adamianis 

uflebaTa sabWos 2016 wlis rezoluciaSi aRniSnulia adamianis 

uflebebze dafuZnebuli yovlismomcveli midgomis gamoyenebis 

saWiroeba internetTan wvdomis uzrunvelyofisTvis.10 inter-

netTan wvdoma warmodgenilia rogorc problema mravali ada-

mianisaTvis da aRniSnulia kerZo seqtoris roli problemis aR-

mofxvraSi. rezolucia gmobs nabijebs, romlebmac SeiZleba, xeli 

6 UN Economic and Social Council, Report of the Special Rapporteur on CIVIL AND POLITICAL RIGHTS, 
INCLUDING THE QUESTION OF FREEDOM OF EXPRESSION, Ambeyi Ligabo, 17 December 2004,  E/
CN.4/2005/64*, 52-e punqti.

7 UN Human Rights Council, Report of the Special Rapporteur on the promotion and protection of the right 
to freedom of opinion and expression, Frank La Rue, 16 May 2011, A/HRC/17/27, 21-e punqti.

8 iqve, 79-e punqti. 
9 UN Human Rights Council, Report of the Special Rapporteur on the promotion and protection of the right 

to freedom of opinion and expression, 11 May 2016, A/HRC/32/38, 4, 5.
10 UN Human Rights Council, Promotion and protection of all human rights, civil, political, economic, social 

and cultural rights, including the right to development, ORAL REVISIONS of 30 June, 27 June 2016, A/
HRC/32/L.20, 3, 5.
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SeuSalos internetTan wvdomas, magram, amave dros, aRsaniSnavia, 

rom internetTan wvdomis pirobebis Seqmna, rogorc saxelmwifos 

pozitiuri valdebuleba, ganxiluli ar aris. 2017 wlis moxseneba 

Seexeboda azrisa da gamoxatvis Tavisuflebis xelSewyobasa da 

dacvas. ganxilulia saxelmwifos valdebuleba internetsivrceSi 

gamoxatvis Tavisuflebis uzrunvelyofis kuTxiT. 48-e punqtSi 

warmoCenilia upirobo mizezobrivi kavSiri internetTan wvdomis 

xelSeSlasa da gamoxatvis Tavisuflebis SezRudvas Soris.11 aR-

iarebulia internetindustriis gavlenis masStabebi adamianis 

uflebebze. 2018 wlis moxsenebaSi12 ukve wamoyenebulia mosazre-

ba, rom saxelmwifoebma xeli unda Seuwyon internetTan sayovel-

Tao wvdomas.
internetTan sayovelTao wvdomis xelSewyobaze miTiTeba uk-

ve atarebs saxelmwifos valdebulebis niSnebs. marTalia, es ar 

aris savaldebulo xasiaTis dokumenti, Tumca 2011 wlidan wa-

moyenebul mosazrebaTa Soris advili SesamCnevia internetTan 

wvdomis mniSvnelobis zrda, romelic Tavdapirvelad sxva Zir-

iTadi uflebebis WrilSi ganixileboda, sabolood ki Camoyalib-

da rogorc saxelmwifoTa mxridan gasatarebeli rekomendebuli 

nabiji. es jer kidev ar niSnavs imas, rom internetTan wvdoma 

saerTaSoriso sazogadoebis mier aRiarebuli ZiriTadi ufle-

baa. am sakiTxSi saxelmwifoTa midgomebi gansxvavebulia, inter-

netTan wvdomis uflebis uzrunvelyofa SeiZleba gaxdes sxva 

uflebaTa uzrunvelyofis efeqtiani saSualeba. amisTvis ki saW-

iroa uflebis ara mxolod aRiareba, aramed misi uzrunvelyofis 

meqanizmebis SemuSaveba.

11 UN Human Rights Council, Report of the Special Rapporteur on the promotion and protection of the right 
to freedom of opinion and expression, 30 March 2017, A/HRC/35/22.

12 UN Human Rights Council, Report of the Special Rapporteur on the promotion and protection of the right 
to freedom of opinion and expression, 6 April 2018, A/HRC/38/35, me-6 punqti.
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3. internetTan wvdoma da gamoxatvis Tavisufleba

wina nawilSi ganviTarebuli msjeloba im ideiT sruldeba, rom 
internetTan wvdoma SeiZleba ganixilebodes rogorc ufleba, 
Tu is adamianis saWiroebebis uzrunvelyofis axal perspeqtivebs 
Seqmnis. magram sakiTxis srulyofilad warmoCenisTvis aucile-
belia Sefasdes, amgvari uflebis arseboba Seqmnis dacvis axal 
sferos, adamianis uflebaTa uzrunvelyofis axal garantiebs, Tu 
iqneba mxolod damatebiTi aRiareba isedac arsebuli uflebrivi 
mdgomareobisa. 2009 wlis 10 ivnisis gadawyvetilebaSi13 safrange-
Tis sakonstitucio sabWom miuTiTa, rom interneti aris gamox-
atvis Tavisuflebis Semadgeneli nawili, amdenad, masze wvdomis 
ufleba ganixila ZiriTad uflebaTa Soris. marTalia, internet-
Tan wvdomis moazreba gamoxatvis TavisuflebiT sargeblobis 
formad mas am uflebis Tanaswor dacvas aniWebs, magram es jer 
kidev ar niSnavs imas, rom internetTan wvdoma TavisTavad aris 
adamianis ZiriTadi ufleba. am kuTxiT igi ufro uflebis ganx-
orcielebis saSualebad gvevlineba. adamianis uflebaTa evro-
pulma sasamarTlom 2012 wlis 18 dekembris saqmis gadawyvetile-
baSi – axmed ildirimi TurqeTis winaaRmdeg (Ahmet Yildirim v. Tur-
key)14 – imsjela internetTan wvdomisa da informaciis Tavisu-
flad miRebisa da gavrcelebis Sesaxeb. sasamarTlom daadgina 
adamianis uflebaTa evropuli konvenciis me-10 muxlis darRveva. 
darRveva gamoixata ganmcxadeblis vebgverdis dablokvaSi, rac 
dakavSirebuli iyo sisxlis samarTlis saqmiswarmoebis procesSi 
gatarebul RonisZiebasTan, romelsac iTvaliswinebda adgilo-
brivi kanonmdebloba. amasTan, ganmcxadeblis vebgverdi ar iyo 
dakavSirebuli ukanono Sinaarsis gamo dablokil vebgverdTan, 
Tumca wvdomis SezRudva gavrcelda maszec. sasamarTlom miu-
TiTa, rom sruli dablokviT SeuZlebeli gaxda didi moculobis 
informaciasTan wvdoma, riTac SeizRuda momxmarebelTa uflebe-
bi. am SemTxvevaSic, sakiTxi exeba internetis meSveobiT ZiriTadi 

13 gadawyvetileba n° 2009-580 DC, 2009 wlis 10 ivnisi.
14 ahmed ildirimi TurqeTis winaaRmdeg (Ahmet Yıldırım v. Turkey), 2012 wlis 18 dekemberi.
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uflebis ganxorcielebis SesaZleblobas. gadawyvetilebaSi gan-
viTarebuli msjelobidan Cans, rom gamoxatvis TavisuflebisT-
vis dawesebuli SezRudvis proporciulobis Sefaseba efeqtiani 
meqanizmia aseve internetTan an mis konkretul saitTan wvdomis 
SezRudvis Sesafaseblad. am kuTxiT SeiZleba msjeloba or damou-
kidebel argumentze: erTi mxriv, es aris 21-e saukuneSi interne-
tis an masTan dakavSirebuli servisebis rolis aRiareba adamianis 
uflebebis ganxorcielebis procesSi, xolo, meore mxriv, eWvqveS 
dgeba internetTan wvdomis, rogorc damoukidebeli uflebis, 
aRiarebis saWiroeba. gamoxatvis TavisuflebasTan dakavSirebiT 
imsjela adamianis uflebaTa evropulma sasamarTlom 2015 wlis 
1-li dekembris gadawyvetilebaSi.15 erovnul kanonmdeblobasTan 
Seusabamobis motiviT moxda sait `Youtube~-s sruli dablokva. am 
SemTxvevaSic adamianis uflebaTa evropulma sasamarTlom daad-
gina adamianis uflebaTa da ZiriTad TavisuflebaTa konvenciis 
me-10 muxlis darRveva. sasamarTlom imsjela me-10 muxlis Si-
naarsze da miuTiTa, rom is Tanabrad moicavs informaciis miRe-
bisa da gavrcelebis SesaZleblobas. ganmcxadeblebi moklebuli 
iyvnen vebgverdiT sargeblobis SesaZleblobas, ramac imoqmeda 
maT uflebaze, Tavisuflad miiRon da gaavrcelon informacia. 
am SemTxvevaSic, vebgverdTan wvdomis SezRudva Sefasda gamox-
atvis Tavisuflebis SezRudvad da Sefasebis imave kriteriume-
bis gamoyenebiT SesaZlebeli aRmoCnda SezRudvis aramarTebu-
lobis dasabuTeba. Tu internetTan wvdomis ufleba ganixileba 
rogorc ufleba da ara gamoxatvis Tavisuflebis gamoyenebis 
forma, maSin saWiro iqneba dasabuTeba, konkretulad ra for-
miT ver uzrunvelyofs gamoxatvis Tavisufleba amave uflebis 
ganxorcielebis sxva saSualebebis gverdiT internetTan wvdomis 
uzrunvelyofas. adamianis yoveli ZiriTadi ufleba saxelmwifos 
akisrebs am uflebis uzrunvelyofis valdebulebas, amas garda, 
am uflebis ganxorcielebisas `xalxi da saxelmwifo SezRuduli 
arian am uflebebiTa da TavisuflebebiT, rogorc uSualod moq-
medi samarTliT~ (saqarTvelos konstituciis me-4 muxli).

15 Cengiz and Others v. Turkey, 1 December 2015.
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saWiroa, rom yoveli ufleba warmoadgendes saxelmwifos gac-
nobierebul pasuxismgeblobas, maT Soris misi dacvis efeqtiani 
meqanizmis SemuSavebis kuTxiT. internetTan wvdomis ZiriTad 
uflebad ganxilvis dros aseve wamoiWreba sakiTxi, Tu ra for-
miT da moculobiT unda uzrunvelyos saxelmwifom misi ganxor-
cieleba. magaliTad, unda Sefasdes misi moqmedebis an moqmedebis 
SezRudvis farglebi sasjelaRsrulebiT dawesebulebaSi myo-
fi pirebis mimarT. adamianis uflebaTa evropulma sasamarTlom 
saqmeze – `qalda estoneTis winaaRmdeg (kalda v. estonia) – imsjela 
sasjelaRsrulebiTi dawesebulebis mier patimrobamisjili piri-
saTvis adgilsamyofeli saxelmwifosa da evropis sabWos mier 
marTul sam vebgverdTan wvdomis SezRudvaze. es saitebi Seicavda 
samarTlebrivi xasiaTis informacias. ganmcxadeblis azriT, amg-
vari SezRudviT mas xeli eSleboda samarTlebrivi gamokvlevis 
procesSi im saqmesTan dakavSirebiT, romelSic monawileobda. 
sasamarTlom daadgina adamianis uflebaTa evropuli konvenciis 
me-10 muxlis darRveva. man miuTiTa, rom internetTan wvdoma sul 
ufro xSirad aris gaigivebuli uflebasTan,16 keTdeba mowodebebi 
internetTan sayovelTao wvdomis politikis SemuSavebisTvis da 
`cifruli dayofis~ gadasalaxad.17 sasamarTlom agreTve aRniS-
na is garemoeba, rom xSir SemTxvevaSi interneti erTaderTi sa-
Sualebaa zogierTi servisisa da informaciis misaRebad. gansax-
ilveli sakiTxis miznebisaTvis gansakuTrebuli mniSvneloba aqvs 
im nawils, romelSic sasamarTlom ganixila internetTan wvdomis 
uflebad Sefasebis sakiTxi. marTalia, am miTiTebis funqcia ara 
sakuTari poziciis gamoxatva, aramed samarTlebriv realobaSi 
arsebuli mosazrebis Cveneba iyo, magram am Sexedulebis, rogorc 
gadawyvetilebis erT-erTi saxelmZRvanelo argumentis, ganxilva 
amyarebs internetTan wvdomis uflebis mniSvnelobas. 

16 kalda estoneTis winaaRmdeg (Kalda v. Estonia), 2016 wlis 19 ianvari, 52-e punqti.
17 am nawilSi sasamarTlo gulisxmobs gaeros adamianis uflebaTa sabWos specialur 

momxsenebelTa moxsenebebs. (amave gadawyvetilebis 25-e punqti).
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4. adgili samarTlebriv RirebulebaTa wesrigSi

normaTa evolucia SeiZleba iyos RirebulebiTi an yofiTi saW-
iroebebiT STagonebuli. RirebulebiTi evoluciis magaliTia 
SesavalSi ganxiluli monobisa da sikvdiliT dasjis gauqmeba; 
uflebrivi cvlilebebis magaliTebi, romlebic gamomdinare-
obs yofiTi saWiroebidan, bevrad ufro mravalferovania. xSir 
SemTxvevaSi novacia sazogadoebriv cxovrebaSi warmoSobs ar-
sebul uflebaTa ufro efeqtiani dacvis meqanizmis SemuSave-
bis saWiroebas, an qmnis axlebur warmodgenebs individisaTvis 
uflebis mikuTvnebis Sesaxeb. `socialuri, ekonomikuri da in-
stituciuri fenomenis cvlileba SeiZleba gaxdes samarTle-
brivi cvlilebebis mizezi, raTa samarTali iyos funqcionaluri 
sxvadasxva instituciur moTxovnasTan mimarTebiT~.18 arsebuli 
samarTlebrivi diskusiis miuxedavad, kvlav ar arsebobs saerTo 
Sexeduleba imis Sesaxeb, unda ganixilebodes Tu ara is ZiriTad 
uflebaTa Soris. amis Sesafaseblad samarTlebriv doqtrinaSi ar 
arsebobs Sejerebuli kriteriumebi. cxadia, ufleba unda iyos 
adamianis realuri saWiroebidan warmoSobili da ara fiqtiuri, 
da SesaZlebeli unda iyos am uflebis gamoyenebisa da darRvevis-
agan dacvis samarTlebrivi meqanizmis Seqmna: `ufleba mxolod is 
aris, risi realizaciac SesaZlebelia~.19

ZiriTad uflebaTa Soris internetTan wvdomas ganixilavs sa-
frangeTi. amas safuZveli daedo sakonstitucio sabWos 2009 wlis 
gadawyvetilebiT. amave gzas daadga kosta-rikis sakonstitucio 
sasamarTlo 2010 wlis gadawyvetilebiT, romliTac internet-
Tan wvdoma ZiriTad uflebas gauTanabra.20 2017 wels kosta-rik-
is uzenaesma sasamarTlom daadgina, rom erovnulma mareguli-
rebelma unda daadginos internetkavSiris minimaluri siCqare 

18 W. OesterdiekhoffG., Evolution of Law and Justice from Ancient to Modern Times, Journal on European 
History of Law, London 2014, 54.

19 b. zoiZe, sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 
2008, 138. 

20 United States Department of State, Bureau of Democracy, Human Rights and Labor, 2010 Country 
Reports on Human Rights Practices, Costa Rica, April 8, 2011, 7.
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servisis yvela momwodeblisaTvis.21 saberZneTis konstitucia 
aRiarebs yvela adamianis uflebas, monawileobdes informaciul 
sazogadoebaSi, rac gamoixateba saxelmwifos valdebulebaSi, 
xeli Seuwyos eleqtronulad gadacemadi informaciis gadacemas 
da gavrcelebas.22 estoneTis 2000 wlis sajaro informaciis aqtis 
Tanaxmad, yoveli adamiani unda iyos uzrunvelyofili sajaro 
informaciasTan SeuzRudavi wvdomiT internetis saSualebiT sa-
jaro biblioTekebSi. estoneTSi, fineTsa da espaneTSi arsebobs 
regulaciebi maRalsiCqarian internetTan wvdomis uzrunvelsay-
ofad.23 saqarTvelos konstituciaSi internetze wvdomis uflebis 
Sesaxeb Canaweris gakeTeba ZiriTad uflebaTa Soris mis aRiare-
bas gulisxmobs. es niSnavs, rom am uflebis darRvevis SemTxveva-
Si saWiro aRar iqneba dacul sferoSi aramarTlzomieri Carevis 
dasabuTeba sxva romelime uflebis farglebSi. Tumca SeiZleba, 
Tavad darRvevis forma iyos imgvari, rom moicavdes ramdenime 
sxva uflebas. internetTan wvdomis uflebas saqarTvelos kon-
stituciis me-2 TaviT aRiarebul uflebaTa Soris SeiZleba uka-
vSirdebodes gamoxatvis Tavisufleba, ganaTlebis ufleba da 
akademiuri Tavisufleba, Semoqmedebis Tavisufleba, pirovnebis 
Tavisufali ganviTarebis ufleba, aseve zog SemTxvevaSi, Sromis 
Tavisufleba. internetze wvdomis uflebis ganxorcielebisas 
gansakuTrebiT sayuradReboa iseTi uflebebis dacva, rogorebi-
caa: Tanasworoba, piradi komunikaciis xelSeuxeblobis ufleba, 
adamianis Rirsebis xelSeuvaloba. cifrul sivrceSi adamianis 
uflebebis dacvis uzrunvelyofaze msjelobisas ikveTeba ori 
ZiriTadi saWiroeba:

a) internetTan wvdoma saxelmwifos mizanmimarTuli xelSeS-
lis gareSe;

b) internetSi adamianis uflebrivi mdgomareobis uzrunvely-
ofa imgvarad, rogorc es realur cxovrebaSia damkvidrebuli.

21 Joint submission to the United Nations Human Rights Council, on the Universal Periodic Review 33rd 
Session for Costa Rica, 3.

22 saberZneTis konstitucia 2008 wlis cvlilebebis gaTvaliswinebiT, muxli 5A, (2).
23 P. Hert, D. Kloza, Internet (access) as a new fundamental right. Inflating the current rights 

framework?. European Journal of Law and Technology, [S.l.], v. 3, n. 3, dec. 2012, 11.
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es ori sakiTxi mWidrodaa dakavSirebuli erTmaneTTan. vir-
tualur sivrceSi adamianis uflebebis dacva imgvarad, rogorc 
es realur cxovrebaSi xdeba, warmoSobs urTierTdakavSirebul 
sakiTxTa mraval jaWvs. erTi mxriv, es niSnavs yvela im ZiriT-
adi uflebiT srulfasovnad sargeblobas, rac pirs miniWebu-
li aqvs Sidasaxelmwifoebrivi da saerTaSoriso aqtebiT, xolo 
meore mxriv, saWiroebas, Seiqmnas specialuri kanonebi virtua-
lur sivrceSi am uflebebiT sargeblobisaTvis. magaliTad, ker-
Zo samarTlis normebis pirdapiri gavrceleba internetsivrceSi 
piris qmedunarianobaze, ofertsa da aqceptze, xelSekrulebis 
dadebaze, Sewyvetasa da Sesrulebaze ver iqneba yovlismomcve-
li SesaZleblobaTa im mravalferovnebis gaTvaliswinebiT, ris 
saSualebasac internetsivrce iZleva. aseTi mowesrigebis pir-
veli konturebi Tanamedrove samarTalSi ukve arsebobs da, sa-
varaudod, samomavlod adamianis saqmianobis praqtikulad yve-
la sferoSi gaxdeba saWiro. calke ganxilvis sagania internet-
sivrceSi saavtoro uflebebis dacvis sakiTxi, rac, miuxedavad 
saerTaSoriso sazogadoebis mier aqtiuri ganxilvisa, kvlavac 
gamowvevad rCeba. 

5. internetTan wvdoma da saxelmwifos valdebulebebi

internetTan wvdomis uflebis aRiarebiT saxelmwifo iRebs val-
debulebas, daicvas pirebi internetTan wvdomis aramarTlzom-
ieri SezRudvisagan. rogorc profesorma besarion zoiZem aR-
niSna monografiaSi – sakonstitucio kontroli da Rirebuleba-
Ta wesrigi saqarTveloSi, `sadac ar arsebobs saxelmwifos val-
debuleba, iq arc adamianis uflebebi moiazreba~.24 formulireba 
`yvelas aqvs internetze wvdomisa da internetiT Tavisuflad 
sargeblobis ufleba~, iZleva farTo interpretaciis saSuale-
bas. am uflebis SezRudva dasaSvebia mxolod kanonis Sesabamisad, 

24 b. zoiZe, sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 
2007, 48.
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demokratiul sazogadoebaSi aucilebeli saxelmwifo an sazo-
gadoebrivi usafrTxoebis an teritoriuli mTlianobis uzrun-
velsayofad, sxvaTa uflebebis dasacavad, konfidencialurad 
aRiarebuli informaciis gamJRavnebis Tavidan asacileblad an 
sasamarTlos damoukideblobisa da miukerZoeblobis uzrunvel-
sayofad. es kriteriumebi akmayofilebs im moTxovnebs, romel-
Ta farglebSic internetTan wvdomis uflebis Sesaxeb imsjela 
adamianis uflebaTa evropulma sasamarTlom zemoT ganxilul 
saqmeebSi, Tumca Carevis marTlzomierebis dasadastureblad 
sakmarisi ar aris SezRudvis mizezis arseboba, aucilebelia, gam-
oyenebuli RonisZieba iyos yvelaze msubuqi saSualeba. swored am 
kriteriumiT ixelmZRvanela adamianis uflebaTa evropulma sa-
samarTlom saqmeze – ahmed ildirimi TurqeTis winaaRmdeg (Ahmet 
Yildirim v. Turkey) darRvevis dadgenisas. saxelmwifos SeuZlia, xeli 
Seuwyos internetTan wvdomis, rogorc ZiriTadi uflebis ganx-
orcielebas Sidasaxelmwifoebrivi dacvis meqanizmebis gamoy-
enebiT. upirveles yovlisa, unda aRiniSnos, rom konstituci-
ur doneze uflebis aRiareba ukve niSnavs am uflebiT, rogorc 
uSualod moqmedi samarTliT, daculobas. imavdroulad, ro-
gorc wesi, konstituciaSi xdeba ZiriTad RirebulebaTa zogadi 
Camoyalibeba, romlebic ufro detalurad wesrigdeba kanoniT. 
saxelmwifos valdebuleba am kuTxiT orgvari SeiZleba iyos: in-
ternetTan wvdomis xelSewyobis samarTlebrivi garantiebis Seqm-
na, xolo, meore mxriv, uflebiT dacul sferoSi dausabuTebeli 
Carevis gamoricxva. calsaxaa, rom konstituciaSi uflebis asax-
va gulisxmobs am uflebis gansakuTrebul dacvas, rac aRar saW-
iroebs sxva uflebiT dacul sferoSi Carevis dasabuTebas.
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6. daskvna

Tanamedrove sazogadoebaSi ZiriTad uflebaTa Soris axali 
uflebebis gaazreba dakavSirebulia adamianis saqmianobis sferos 
gafarToebasa da axali tipis sazogadoebrivi urTierTobebis 
CamoyalibebasTan. internetis mzardi roli da misi damkvidre-
ba adamianis saqmianobis araerT sferoSi cxadyofs specialu-
ri samarTlebrivi mowesrigebis saWiroebas. es gansakuTrebiT 
TvalsaCino xdeba gaeros adamianis uflebaTa komitetis damou-
kidebeli momxseneblebis angariSebidan, romlebic warmoaCenen 
internetiT sargeblobis samarTlebrivi regulirebis saWiroe-
bas. yvelaze mniSvnelovani am mxriv gaeros 2016 wlis rezolu-
ciaa, romelSic internetsivrceSi adamianis uflebebis dacvis 
saWiroeba moiazreba realur cxovrebaSi dacvis Tanazomierad. 
2016 wlamde sxvadasxva tipis virtualuri urTierTobis samarT-
lebrivad mowesrigebis mravali warmatebuli magaliTi arsebobs. 
miuxedavad amisa, es standarti mniSvnelovania imdenad, ramde-
nadac qmnis uflebaTa uzrunvelyofis mimarT wayenebuli moTx-
ovnebis proporciulobis erTgvar tests. virtualur sivrceSi 
adamianis uflebebis uzrunvelyofa realur cxovrebaSi war-
moSobili analogiuri uflebebis Tanabarzomieria. bunebrivia, 
am mocemulobis gaTvaliswinebiT, kidev ufro cxadad Cans in-
ternetTan wvdomis uzrunvelyofis aucilebloba. internetTan 
wvdomis SezRudva adamianis uflebaTa evropuli sasamarTlos 
erTgvarovani praqtikiT ganixileba rogorc adamianis ufleba-
Ta evropuli konvenciiT dacul sferoSi Careva. internetTan 
wvdoma aris ufleba Tu gamoxatvis Tavisuflebis erT-erTi gam-
ovlinebis forma, amis Sesaxeb saxelmwifoTa erTgvarovani pozi-
cia Camoyalibebuli ar aris. Tumca saqarTvelosaTvis es ukve 
konstituciur doneze aRiarebuli ZiriTadi uflebaa.
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