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I. Sesavali

1953 wlis britanuli biuletenisT-

vis momzadebul SromaSi vilfred jen-

ksi SeniSnavs, rom `konfliqti kanonSemo-

qmedebiT xelSekrulebebs Soris [...]  mi  -

Re  bul unda iqnas rogorc saerTaSo-

ri so samarTlis gardauval zrdasTan 

ar    sebuli garemoeba~. Sesabamisad, jen-

ksi mouwodebs saerTaSoriso iuris tebs 

`Camoayalibon proncipebi im SemTx ve vi-

sTvis, roca amgvari konfliqti warmo-

iSoba~.2 dirk pulkovski,aRniSnavs, rom 

– jenksis SorsmWvreteli statidan 5 aT-

wleulis Semdeg, saerTaSoriso samarTa-

li kidev ufro radikaluri funqciuri 

danawilebis pirasaa, rasac mivyavarT ki-

dec saerTaSoriso samarTlis savaraudo 

`fragmentaciamde~.3 manve gamohyo fra    -

g mentaciis swavlebaTa 4 farTo kate go-

ria.4

jenksiszemoTmoyvanili sityvebidan 

naxevari saukunis Semdeg Cven vxvdebiTam 

sakiTxebs, kerZod – saerTaSoriso samar-

Tlis fragmentaciisagan warmomdgari 

ri skebi (gerhard hafneri) – grZelva-

dian samuSao programaSi Sesatan TemaTa 

siaSi, romelic Tan erTvis saerTaSoriso 

samarTlis komisiis 52-e sesiis (1 maisi 

– 9 ivnisi da 10 ivlisi – 18 agvisto 2000 

w.) saqmianobis angariSs.5 am dokumentSi, 

hafneri aRniSnavda, rom –

`bolo periodSi, kerZod, civi omis 

Semdgom, saerTaSoriso samarTali 

mometebuli fragmentaciis obieqti 

Seiqna vidre manamde. am movlenis 

mTavari gamomwvevi faqtori ki saer-

TaSoriso regulaciebis zrda. aseve, 

erT-erTi mizezia politikuri frag-

mentaciis zrda regionul da glo-

balur damoukideblobis zrdasTan 

erTad iseT sferoebSi rogoricaa 

ekonomika, garemos dacva, energia, 

resursebi, jandacva da masobrivi ga-

nadgurebis iaraRis gavrceleba. ma-

Sasadame, advilad SeiZleba iqnas miC-

neuli, rom dReisaTvis saerTaSoriso 

samarTlis homogenuri sistema aRar 

arsebobs~.6

winamdebare naSromi gaanalizebs im 

xangrZlivi process, rac Tanamedrove 

sa erTaSoriso samarTlis mkvlevarTaT-

vis termin saerTaSoriso samarTlis 

fra gmentaciis qveS moiazreba. statia 

upirveles yovlisa gamoyofs safuZv-

lebs, romlebic, rogorc gancalkevebu-

lad, aseve xSir SemTxvevaSi erTmaneT-

Tan urTierTkavSirSi, gvaZlevs efeqts, 

daviT jaiani

saerTaSoriso samarTlis fragmentaciis Tanamedrove 

koncefcia da safuZvlebi 

The Georgia v. Russia case is signifi cant for another reason – it is an 
example of the contemporary phenomenon of the same or similar legal 

questions surfacing in diverse fora. This is a consequence of the dispersal 
of responsibility for interpreting international law – especially human rights 

law – among different judicial and quasi-judicial bodies. 

[ …] It has long been my view that the best way to avoid fragmentation of 
international law is for us all to keep ourselves well informed of each oth-
er’s decisions, to have open channels of communication, and to build on 

the cordial relationships that already exist among the courts in The Hague, 
Strasbourg, Luxembourg, Arusha and so on.1

მოსამართლე ჰიგინსის (ICJ მაშინდელი თავმჯდომარე) სიტყვა 
ადამიანის უფლ. ევროპული სასამართლოს იურიდიული წლის გახსნა. 
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romelsac rigi mecnierebi samarTlis 

erozias adareben. naSromis mizania mki-

Txveli gaecnos fragmentaciis proce-

sis mecnierul koncefcias, rogorc sa-

varaudo uaryofiT, aseve dadebiT mxa-

reebs, raTa ukeTesi warmodgena gvqondes 

fragmentaciis, rogorc saerTaSoriso 

samarTlisaTvis Tandayolili, misi gan-

viTarebisaTvis damaxasiaTebeli proce-

sis Teoriul bunebasa da praqtikul 

efeqtze.

II. safuZvlebi

fragmentaciis sakiTxebze samarTle-

brivi diskusiis aRmocenebis ukeT ga-

azrebisaTvis, upirvelesad, unda davak-

virdeT saerTSoriso samarTlis frag-

mentaciuli bunebas, romelic hafneris 

azriT, saerTaSoriso samarTalSi sxva-

dasxva Sreisa da qveSreis warmoqmnis 

mizezia, es ukanasknelni SesaZloa mov-

idnen urTierTkonfliqtSi. samecniero 

literaturaSi ganxilul fragmentaciis 

mizezTagan, Sejamebis saxiT, SesaZloa 

gamoiyos Semdegi gamowvevebi – 

(1) centralizebuli organoebis ararse-

boba-saerTaSoriso samarTlis bune-

ba, rogor koordinaciis da ara daq-

vem debarebis samarTlis; aseve, cen-

tralizebuli institutebis nakle-

boba, romlebic uzrunvelyofdnen 

homogenurobasa da samarTlebriv 

regulaciebTan Sesabamisobas. 

(2) specializacia-braunlifiqrobs, ro m 

specializaciis procesidan amoma va-

li fragmentacia saerTaSoriso sa-

ma rTlis mTlianobisyvelaze didi 

sa f rTxea;7amgvari ganviTareba mig-

viyvans ̀ Tematur avtonomiamde~ (topic 
autonomy)ucnauri SedegebiT (gare-

mos damcvelebi ugulebelyofen sa-

xelmwifos pasuxismgeblobas, adami-

anis uflebebis damcvlebi ki ar ic-

noben ucxoelTa mdgomareobis ma-

reguli re bel xelSekrulebebs da 

a.S.). Sesa ba misad, saerTaSoriso sama-

r Tlis er Tianobis ori ZiriTadi sa-

frTxe amo dis zedapirze: asimetri-

uli speci a lizaciis tipi da politi-

kuri dayofa calkeul sakiTxebze. 

(3)  samarTlebrivi normebis gansxvave-

buli struqtura – es tendencia gan-

pirobebulia samarTlebrivi nor-

mebis gansxvavebuli struqtuirebiT. 

arsebuli saerTaSoriso samarTali 

icnobs sul mcire, sami saxis gansx-

vavebul samarTlebriv struqturas: 
1) klasikuri saerTaSoriso samar-

Tali metwilad Sedgeba sinalagmati-

kuri bunebis nacvalgebiTi normebi-

sagan;8 2) saerTaSoriso samarTalSi 

axali ga nviTarebebi, romelic awe-

sebs saxe l mwifos movaleobebs indi-

videbis mimarT, rogorc, magaliTad, 

adamianis uflebebis damcavi normebi; 

an 3) saxelmwifoTa Tanamegobrobis 

winaSe arsebuli movaleobebisa, rom-

lebic am samarTlebriv sistemaSi 

monawileobis safasuria.

(4)  paraleluri regulireba-saerTaSo-

ri so samarTlis erTianobis kidev 

erTi safrTxes warmodgens universa-

lur an regionul doneze erTi da 

imave sakiTxebis parareluri regu-

lireba. amis erT-erTi magaliTi aris 

saerTaSoriso wylis dinebebis ara-

sanavigacio mizniT gamoyenebis sa ma-

r Tlis Sesaxeb konvencia, romelic 

ewinaaRmdegeba evropis ekonomikuri 

komisiis konvencias transsasazRvro 

wylis dinebebis da saerTaSoriso 

tbe bis dacvisa da gamoyenebis Se sa-

xeb.9

(5)  konkurentuli regulireba – zoga-

dad, es situacia SeiZleba aseve war-

mo   iSvas sxvadasxva samarTlebrivi 

re  Jimis garTulebiT, molaparakeba-

Ta sxvadasxva organoebSi, romlebic 

saxelmwifoTa erTsa da imave jgufs 

miemarTeba. am SemTxvevis magaliTad 

SeiZleba moviyvanoT `Sejibri~ kos-

mosSi calkeuli aqtivobis regula-

ciebis Taobaze kosmosis mSvidobi-

ani gamyenebis gaeros komitetsa da 

telekomunikaciis saerTaSoriso ka-

vSirs Soris (romlebic ukve cdilo-

ben am mimarTulebiT maTi midgomebis 

harmonizacias).10

(6) saerTaSoriso samarTlis masStabe-

bis zrda–ufro zogadi perspeqti-
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d. jaiani, saerTaSoriso samarTlis fragmentaciis Tanamedrove koncefcia da safuZvlebi

vi dan, saerTaSoriso samarTlis am-

gvari, fragmentaciuli buneba, du-

puis da sxva mecnierTa azriT, ga mo-

w veulia saerTaSoriso samarTlis 

regulirebis sferos(material scope)
gafarToebiT, moTamaSeebis gamrav-

lebiTa da saerTaSoriso valdeb-

ulebaTa efeqtianobis gazrdis mcd-

elobiT, calkeuli konvenciuri da 

e.w. gadatvirTuli zedamxedvelobis 

meqanizmebis Seqmnis gziT, kerZod 

adamianis uflebebis sferoSi, saer-

TaSoriso ekonomikur samarTalSi, 

vaWrobis da aseve garemos dacvis 

saerTaSoriso samarTalSi.11

(7) meoradi wesebis gansxvavebuli reJi-

mebi-gasul aTwleulebSi momxdari 

ganviTarebam gvaCvena, rom mxolod 

arsebuli pirveladi normebis sim-

ravle avtomaturad da ucilobliv 

ar aumjobesebs saerTaSoriso da re-

gionul TanamSromlobas. marTlac, 

pirveladi saerTaSoriso normebis 

zrdam paralelurad gamoiwvia am no-

r mebis Sesrulebis problema. aqidan 

gamomdinare SesaZlo konfliqtebis 

Tavidan asacileblad saxelmwifoebi 

Seecadnen es normebi aReWurvaT spe-

cialuri meoradi normebiT, romleb-

sac mieniWeboda upiratesoba saer-

TaSoriso samarTlis zogad meorad 

normebTan SedarebiT. am special-

uri normebis mizania uzrunvelhyon 

pirveladi normebis Sesruleba, saTa-

nado administrireba da darRvevebze 

adekvaturi reagireba.12

winamdebare Tavis SejamebisTvis, 

unda aRiniSnos, rom zemoT mocemuli 7 

punqti, marTalia SedarebiT ganzogade-

buli formiT aris gadmocemuli, Tumca 

TiToeul maTgans ZaluZs biZgi misces se-

riozul fragmentaciul procesebs Ta-

namedrove saerTaSriso samarTlis ume-

tes dargebSi. gansakuTrebuli sirTu-

liT gamoirCeva is SemTxvevebi, rodesac 

samarTlebriv scenaze fragmentaciis 

er Tze meti safuZveli iyris Tavs. sam-

wuxarod, es mxolod Teoriuli daSveba 

ar aris da amgvari scenari Tanamedrove 

saerTaSoriso Tanamegobrobis praqtika-

Sic moipoveba, ris magaliTebsac qvemoT 

SevxvdebiT. 

III. koncefcia

marTalia, ar arsebobs sayovelTaod 

miRebuli gansazRvreba, Tumca saerTa-

Soriso mecnierebi miiCneven, rom frag-

mentacia warmodgeba saerTaSoriso sa-

marTlis mometebulad danawilebuli 

da rgebis ganviTarebisagan.13 Sesabamisad, 

calkeuli mosazrebiT, fragmentacia 

teqnikuri problemaa, romelsac koncep-

tualuri fesvebi aqvs. magaliTad, marti-

nowers, rom `fragmentaciaze debatebis 

SesaZlebloba, imTaviTve imis aRiarebaa, 

rom arsebobs uTanxmoeba, Tu ra inten-

sivobis daZabuloba arsebobs saerTa-

Soriso samarTalSi erTobasa da mraval-

ferovnebas da rogor unda mogvardes 

igi~.14 sxvebi aRiareben, rom teqnikuri 

problema warmoiSva proceduruli saki-

Txebidan. marti koskeniemi da bruno 

sima, magaliTad, moixsenieben fragmenta-

cias, rogorc teqnikuri eqspertizis 

erovnulidan saerTaSoriso konteqstSi 

gadmotanis mravalmxriv aqts.15 sxvani 

fra  gmentacias aigiveben dapirispirebu-

li wesebis da institutebis praqtikis 

urTierTqmedebasTan, rac kulminacias 

hpovebs zogadi saerTaSoriso samarTlis 

eroziaSi.16

saerTaSoriso samarTlis mecniere-

bi aseve amtkiceben, rom fragmentacia 

damaxasiaTebelia Tanamedrove saerTa-

Soriso samarTlisaTvis, romelic war-

mosdgeba saerTaSoriso praqtikisagan.17 

kerZod, 2006 wlis moqsis sadguris saqme, 

moixsenieba xolme am fenomenis cnobil 

magaliTad.18dava exeboda birTvuli en-

ergiis instalacias selafildSi (gaer-

Tianebuli samefo)19 da moicavda sam sa-

fexurs da sam sxvadasxva iurisdiqcias.20

koskeniemi da nikolaos lavranosi-

marTebulad amtkiceben, rom fragmenta-

ciis problemis SezRuduli perspeqtivi-

dan, am saqmeSi evropis kavSiris sasamarT-

los gadawyvetilebam airida Tavidan 

evrogaerTianebis samarTlis fragmenta-

cia, ise rom mxedvelobaSi ar miiRo sxva, 

davisaTvis mniSvnelovani saerTaSoriso 
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regulaciebi,21riTic xeli Seuwyo saer-

TaSoriso samarTlis savaraudo frag-

mentacias.22

sxva sasamarTlo precedentebidan 

mni   Svnelovania gamoiyos is SemTxvevebi, 

ro ca saerTaSoriso samarTlis funqci-

uri reJimebi moqmedeben rogorc e.w. av-

tonomiuri reJimebi. magaliTad, kadis 

da al barakas saqmeSi, ECJ daadgina, rom 

gaeros uSiSroebis sabWos rezoluci-

is debulebaTa danergvam evrokavSiris 

wevri saxelmwifoebis mier ver daarRvevs 

calkeul ZiriTad adamianis uflebebs, 

romelic daculia evro-kavSiris samar-

TliT. msgavsad amisa, saqonlis hor-

monis saqmeSi, vmosaapelacio organom 

gadawyvita, rom garemos dacvis saerTa-

Soriso samarTlidan aRmocenebuli gama-

frTxilebeli principi ar iyo mboWavi 

Zalis vmo-sqolgis qveS myofi xelSek-

rulebebisaTvis, maSin roca biotekis 

(EC-Biotech) saqmeSi, vmo-m daadgina, rom 

zogierTi saerTaSoriso xelSekruleba, 

rogoricaa biousafrTxoebis oqmi, war-

moadgenen arasavaldebulo, informati-

ul samarTals da unda iqnes miRebuli 

mxedvelobaSi vmo-s (WTO) SeTanxmebebis 

ganmartebisas.23

marTalia, fragmentaciis fenomeni-

SeiZleba moixseniebodes, rogorc saer-

TaSoriso samarTlis funqciuri reJi-

me bis warmoSobis winapiroba an Sedegi, 

Tumca ar arsebobs saboloo SeTanxmeba 

Tu romeli perspeqtiva ufro sworia. 

magaliTad, koskeniemis mtkicebiT, avto-

nomiuri reJimebis struqturuli bu ne-

bis gaTvaliswinebiT, saerTaSoriso sa sa-

marTloebisa da tribunalebis mier saer-

TaSoriso samarTlis debulebebis saku-

Tari perspeqtividan da iurisdiq ciuli 

SezRudvebiT ganmartebis tendencia 

xels uwyobs saerTaSoriso sa ma rTlis 

ga nviTarebis gaurkvevel process.24 wina-

mdebare naSromSi avtonomiuri reJi mebis 

Tema ar iqneba farTod ganxiluli misi 

moculobisa da Tematurobis gamo.

miuxedavad imisa, rom saerTaSoriso 

iuristebi fragmentaciis fenomenis da-

Zlevis sxvadasxva teqnikas mimarTaven, ar 

arsebobs SeTanxmebuli azri saerTaSor-

iso samarTlis zogad da specialuri we-

sebs Soris urTierTobis Sesaxeb. aRniS-

nuli xels uSlis saerTaSoriso samarT-

lis sayovelTaod aRiarebuli ierarqiis 

Camoyalibebas, rac gamoyenebuli iqne-

boda rogorc normatiuli konfliqtebis 

saerTaSoriso samarTali. aqidan gamom-

dinare, fragmentacia gamoikveTeba ro-

gorc saerTaSoriso samarTlis Tandayo-

lili mdgomareoba, romelic warmoad-

gens fenomens da unda imarTos da ara 

problemas, romelic unda mogvardes.25

fragmentaciis konceptualuri gage-

bisaTvis sima Tavisi `praqtikosis per-

speqtividan~26 upirvelesad cdilobs ga-

mohyos universalurobis sami done (kon-

cefcia). Tavidan, igi iwyebs saerTaSo-

riso samarTlis universalurobis `kla-

sikuri~ gagebiT, romelic -

‘niSnavs rom globalur arenaze ar-

se   bobs saerTaSoriso samarTali, 

ro   melic moqmedebs da vrceldeba 

yve la saxelmwifoze. amgvarad gage-

buli universaluroba, rogorc glo-

baluri moqmedeba da gamoyeneba, ga-

moricxavs regionul (CveulebiT) 

sa erTaSoriso samarTalsan saxelSek-

rulebo reJims, romelic qmnis samar-

Tlebriv qve-sistemas, […]. magram yve-

la es konkretuli wesi `Canergilia~, 

fundamentur universalur sxeulSi, 

saerTaSoriso samarTlis arsSi. am 

WrilSi ki saerTaSoriso samarTali 

yovlismomcvelia.27

Se mdeg igi aRwers e.w. meore donis 

uni versalurobas – 

`universaluroba – farTo gagebiT – 

pasuxobs kiTxvaze – SeiZleba Tu ara 

saerTaSoriso samarTali aRq mul 

iq nas organizebuli mTelis Camo m-

ya libebel Zalad, Tanmimdevrul sa-

mar Tlebriv sistemad, Tu is rCeba 

[…] normaTa SemTxveviT nakrebad, an 

normaTa qselad, mciredi urTierT-

kavSirebiT~.

mesame donisuniversalurobaki – 

`SeiZleba miviCnioT, rom miemarTeba, 

namdvil an moCvenebiT, (cvalebad) bu-

nebas saerTaSoriso samarTlebrivi 

sistemisa, paralelurad saerTaSor-



 9

d. jaiani, saerTaSoriso samarTlis fragmentaciis Tanamedrove koncefcia da safuZvlebi

iso samarTlebrivi azrovnebis `uni-

versalizmad~ wodebuli tradiciisa. 

am kuTxiT, saerTaSoriso samarTli-

sadmi universaluri midgoma gamoxa-

tavs rwmenas, rom SesaZlebeli, sasu-

rveli da gadaudeblad da saswrafod 

saWiroa (da zogan ukve procesic ki 

daiwyo) globaluri masStabis sajaro 

wesrigis Camoyalibeba, saerTo samar-

Tlebrivi wesrigisa mTli ani kaco-

briobisaTvis.28

amgvarad gagebuli universaluroba 

arsebiTad scdeba `TanamSromlobis sa-

erTaSoriso samarTlis sxeulis damate-

biT fenis definicias, rogorc mas uwo-

debda volfgang fridmani meoce sauku-

nis meore naxevarSi.29 koncefcia moicavs 

saerTaSoriso samarTlis gafarToebas 

saxelmwifoTaSoris sferos miRma, ker-

Zod individebisaTvis saerTaSoriso uf -

lebaunarianobis miniWebiT da norma Ta 

ierarqiis dadgeniT, faseulobebze ori-

entirebul midgomas, saerTaSoris samar-

Tlis `vertikalizacias~, sabo lo od ki 

saerTaSoriso Tanamegobrobis ro gorc 

Tanamegobrobis samarTlebrivi Ca mo-

yalibebas.30

marTlac, saerTaSoriso samarTali 

udavod gadavida im safexurze, sadac igi 

ar Semoifargleba mxolod saxelmwifo-

Ta Soris urTierTvaldebulebebiTa da 

uflebebiT, aramed moicavs saerTaSori-

so Tanamegobrobis, rogorc mTlianobis, 

saerTo interesebs, maT Soris, saxelm-

wifosTan erTad adaminebis intereseb-

sac. amgvari moqmedebebidan gamomdinare 

igi ufro da ufro met imgvar Tvisebas 

amJRavnebs, romelic ar jdeba tradici-

uli samarTlis `civilistur~, ormxriv 

struqturaSi. sxvagvarad rom vTqvaT, es 

gza midis namdvili sajaro saerTaSori-

so samarTlis Camoyalibebamde.31

SemdgomSi sima ubrundebauSualod 

fragmentaciis sakiTxs, romlis 

`ganmartebebic calsaxad negatiu-

ria: raRac iSleba, iyofa, an uaresi... 

saer TaSoriso samarTlebriv enaSi es 

termini cnobili gaxda gamomdinare 

SiSidan, rom saerTaSoriso samar-

Talma SeiZleba dakargos sayovel-

Tao gamoyeneba, aseve erTianoba da 

Tanmimdebruloba misi daqvemdeba-

re buli sakiTxebis gadafrToebisa 

da diversificirebis, aseve axali 

sfe roebis ganviTarebis Sedegad, 

ro m lebic sakuTar gzas hpoveben da 

Sesabamisad samarTlebrivi usafr T-

xo eba (legal security)amiT daziandeba~.32

kerZod, esaris meti kanonSemoqmede-

biTi tipis saerTaSoriso xelSekrulebis 

gamoCena,romelic aregulirebs msgavs 

an identur SemTxvevebs, gansxvavebul, 

xandaxan ki dapirispirebuli gzebiT da 

savaldebuloa Sesasruleblad gansxva-

ve buli, Tumca zogjer urTierTdakav Si-

rebuli jgufis saxelmwifoTaTvis, ro-

mlebsac awuxebs igi.33 marTlac rom `ar 

arsebobs erTi sakanonmdeblo neba saer-

TaSoriso samarTalSi~.34 cisferfar f-

li ani Tinusis saqmeSi saarbitraJo tri-

bunalma isaubra saerTaSoriso samar-

Tlebrivi valdebulebebis `zrdasa da 

akumulirebaze~.35 tribunalma igi saer-

TaSoriso samarTlisaTvis momgebian 

pro cesad warmoaCina, rasac principSi 

da veTanxmebodi, Tumca, radikaluri ku-

T xiT Tu SevxedavT, Cndeba kiTxva – xom 

ar migviyvans amgvari ganviTarebasaer-

TaSoriso samarTlis zogierTi nawilis 

sxvebisagan srul gaTiSvamde? zogadi 

saerTaSoriso samarTlis TaRis gareSe, 

romelic faravs da inarCunebs nawilebs 

erTobliobaSi. am kiTxviT dainterese-

bu li mkvlevarebi maleve gamoTqvamen 

eWvebs, rom `[Z]lieri saxelmwifoebi muS-

aoben rom SeinarCunon da waaxalison 

kidec fragmentacia, radgan igi aZlevs 

maT saSualebas, rom daicvan maTi bato-

noba im eraSi, rodesac ierarqia ufro da 

ufro xSirad aRiqmeba aralegitimurad, 

aseve SeZlebisdagvarad gverdi auqcion 

wesebs, ise, rom seriozuli safrTxe ar 

Seuqmnan maTive Seqmnil sistemas~.36

daskvnis saxiT, sima gvTavazobs ufro 

`teqnikur~axsnasac –

`saerTaSoriso samarTlis `fragmen-

ta ciad~ aRwerili fenomeni sxva ara-

fe ria, Tu ara mmarTvelobis funq-

ci ul gansxvavebaTa gadaadgilebis 

Sedegi erovnulidan saerTaSoriso 
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arenaze, rac niSnavs, rom saerTaSor-

iso samarTali dRes mometebulad 

ireklavs samarTlis dargebis gansx-

vavebebs, romelic CvenTvis cnobilia 

Sidasaxelmwifoebrivi sferodan. Se-

degad, saerTaSoriso samarTalma ga-

naviTara da kvlav avTarebs, sakuTar 

met-naklebad srul momwesrigebel 

reJimebs, romelic SesaZloa erTxe-

lac urTierTkonkurenciaSi aRmo C-

dnen~. 

amgvar `optimistur~ midgomas ar 

iz i  arebs prof. koskeniemi, romelmac 

sa   jaro saerTaSoriso samarTlis beds 

sta tia dauTmo ramdenime wliT adresi-

mas Sromamde, Tanamedrove samarTlis 

mimoxilvaSi.37 fragmentaciisadmi miZRv-

nil Tavs igi Semdegi sityvebiT iwyebs– 
`magram samarTalSi momxdarma ganviTa-

rebebma ar migviyvana erTianobamde~. 

ama sTan, aRniSvnis Rirsia, rom avtori ga-

nixilavs fragmentaciis fenomens calke 

TavSi da ganasxvavebs mas iseTi procese-

bisagan, rogoricaa, magaliTad – defor-

malizacia, samarTlebrivi pluralizmi 

da konstitucionalizacia.38

fragmentaciis SesaZlo mizezebze sa-

ub risas SeiZleba davaskvnaT, rom

`rac ufro metad exeba axali ganvi-

Tarebebi samarTalSi saerTaSori-

so-samarTlebriv problemebs, ro-

go      ri caa ekonomika, ganviTareba, 

ad a    mi anis uflebebi, garemos dacva, 

da m    naSaveoba, uSiSroeba, miT ufro 

di di gamowvevis winaSe dadga Zveli 

pri  ncipebi da institutebi. speci-

a li zacia, rogoricaa, magaliTad, 

`ev ro kavSiris samarTali~, `vaWro-

bis samarTali~,adamianis ufleba Ta 

samarTali~, `garemos dacvis sa ma r-

Ta li~, `sisxlis samarTali~, gaxda 

mizezi Camoyalibebuli samarTleb-

rivi ierarqiis cvlilebebisa struq-

turuli mikerZoebis (structural bias) 
sasargeblod, Sesabamisi funqciuri 

kompetenciis (expertise) ganxorci-

e  le bisas. miuxedavad imisa, rom es 

pro cesi xSirad mTavrobaTaSorisi 

or ganizaciebis meSveobiT organize-

buli iyo, samTavrobo delegaciebSi 

Sediodnen teqnikuri eqpertebisagan 

(ekonomika, garemos dacva, samarTa-

li), ramac gamoiwvia funqciuri gan-

sxvavebebis erovnuli donidan saer-

TaSoriso arenaze gadatana.39

`es aris cvlileba, romelzec saer-

TaSoriso iuristebis reaqcia iyo spe-

kulaciebi iseTi `safrTxeebis~ Taobaze, 

rogoricaa – Tanmimdevruloba, forum-

Sopingi da rac kidev ufro sagulisxmoa, 

`efeqtiani kontrolis dakargva~. aqve 

gvaxsendebatadiCis saqme, sadac 1999 wels 

yofili iugoslaviis tribunalma (ICTY) 
Secvala `efeqtiani kontrolis~ manamde 

arsebuli saerTaSoriso sasamarTlo-

seuli, nikaraguas saqmis, 1986, standar-

ti da SemoiRo`saerTo kontrolis~ wesi, 

romelic bevrad ufro farTo standarts 

gvTavazobs. koskeniemisTvis aRniSnuli 

cvlileba ufro problemis nawilia vi-

dre misi gadawyvetisa, miuxedavad imisa, 

rom sisxlis samarTlis iuristebisaTvis 

es `dausjelobis winaaRmdeg~ profesi-

ul brZolas warmoadgens, imdenad ram-

denadac Zvel samarTals konservatiul 

da saxelmwifoze orientirebulad miiC-

nevdnen.40

koskeniemimiiCnevs romsaerTaSoriso 

sisxlis samarTlis an adamianis ufle-

baTa samarTlis (an nebismieri sxva spe-

cialuri samarTlis) msgavsis warmoSobis 

azri aris, zustad moaxdinos am mimar-

TulebebiT gansazRvruli axali prior-

itetebis institucionalizacia.maSin vin 

unda gadawyvitos, Tu politikuri da-

pirispireba iurisdiqciaTa konfliqtis 

formas miiRebs? am SemTxvevisTvis gvaqvs 

sxva cnobili magaliTebi – ICJ, birT-

vuli iaraRebisda vmo-s41 saqmeebi. aqve, 

ar unda dagvaviwydes, rom ramdenime xe-

l misawvdomi samarTlebrivi reJimidan 

erT-erTis arCevac mniSvnelovan prob-

lemad aris miCneuli. am situaciaSi, ko-

skeniemismivyavarTufro mniSvnelovan 

Se  kiTxvamde Tu rogor esmis Sesabamis in-

stituts misi misia, sakuTari struqtu-

ruli gavlena.

is romvmo-ssaapelacio organo miiC-

nevs saqonlis hormons,\vaWrobis (da ara 

janmrTelobis) sakiTxad, gamomdinareobs 
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d. jaiani, saerTaSoriso samarTlis fragmentaciis Tanamedrove koncefcia da safuZvlebi

im faqtidan rom es organo damfuZnebeli 

dokumentebiT aris davaldebulebuli 

amgvarad miudges saqmes. analogiurad, 

Tu adamianis uflebaTa inter-amerikuli 

sasamarTlo aRwers sakonsulo dacvas, 

rogorc adamianis uflebas, es srulad 

Seesabameba im interesebis perspeqtivas, 

romlis dasacavadac Seiqmna igi.42 Tumca, 

amgvari prioritetebi SeiZleba ar iyos 

gamokveTili, rodesac instituts aqvs 

ufro zogadi iurisdiqcia. magaliTad, 

rodesac 2004 wels saerTaSoriso sasa-

marTlom gamoaqveyna daskvna kedlis saq-

meze,43 mas SeeZlo aerCia da gaekeTebina 

es TviTgamorkvevis samarTlis perspeq-

tividan, an terorizmis winaaRmdeg Zalis 

gamoyenebis, an adamianis uflebaTa/huma-

nitaruli samarTlis.44 sasamarTlos da-

skvnis aqcentebi kritikis qarcecxlSi 

gaatares swored arCeuli fokusis gamo.45

zogierT SemTxvevaSi –
`udavo iyo, rom SemTxveva SeiZleboda 

ganxiluliyo rogorc `uSiSroebis~ 

aseve `adamianis uflebebis~ kuTxiT. 

Sesabamisi CarCos arCevam ganapiroba 

saboloo gadawyvetileba, magram Ca-

rCos gadasawyvetad ar arsebula ara-

nairi meta-reJimi, miTiTeba an we si. 

mosarCelis uflebebis sasamarTlo-

seuli gageba, uSiSroebis gamowve ve-

bis WrilSi, SeiZleba iyos misaRebi 

CvenTvis an ara, magram misi gageba Se-

saZlebelia mxolod im SemTxvevaSi Tu 

mas gavnixilavT usafrTxoebisadmi 

sasamarTlos mikerZoebis WrilSi~.46

samarTlebrivi fragmentaciis prob-

lematuroba ufro naTeli xdeba, rode-

sac ramdenime instituti cdilobs gan-

sxvavebulad moagvaros sakiTxi da ar ar-

sebobs myari konsensusi an ganmartebiTi 

praqtika. sefildSi MOX-is birTvuli 

qarxnis moqmedebis garemoze SesaZlo 

Sedegebis sakiTxi, rogorc ukve vaxseneT 

zemoT, sami sxvadasxva instituciis wi-

naze iyo wardgenili: gaeros sazRvao 

samarTlis konvenciis (UNCLOS)safuZ-

velze Semdgari saarbitraJo tribuna-

lis, aseve OSPARkonvenciis arbitraJis 

da evropuli kavSiris sasamarTlos, evro-

gaerTianebis da evratomis xelSekrule-

bebis safuZvelze. wesebis sami kompleqsi 

– UNCLOS, OSPARdaevrogaerTianebis 

samarTali-dainteresda erTi da imave 

faq tebis ganxilviT. romeli maTgani un-

da iyos gadamwyveti? raSi mdgomareobs 

ZiriTadi problema – sazRvao samarTa-

lSi? CrdiloeTis zRvis savaraudo da -

bi n ZurebaSi, Tu evrogaerTianebis Sig-

niT arsebul urTierTobebSi? amgvari 

SekiTxvebis dasma ukve migvaniSnebs Tu 

ramdenad rTulia maTze pasuxebis moZie-

ba. ra Tqma unda, saqme exeba TiToeul ze-

moTCamoTvlil sakiTxs; da mainc arCev-

ani unda gakeTdes institutebs Soris; 

da misi mniSvneloba arc gamorCenia, mag-

aliTad, UNCLOS-issaarbitraJo tribu-

nals:47

`...im SemTxvevaSic ki, Tu OSPAR, ev-

ro gaerTianebis da evroatomis xel-

Sekrulebebi Seicavs UNCLOS msgavs 

an identur muxls an valdebulebas, 

es ukanasknelidan gamomdinare ufle-

bebi da valdevbulebebi arseboben 

gancalkevebiT UNCLOS debuleba Ta-

gan.48

maSinac ki, Tu es institutebi erT-

sadaimave wesebs gamoiyenebdnen, isini 

maT gamoiyenebdnen sxvadasxvagvarad ga-

momdinare maTi `gansxvavebuli miznebi-

dan da obieqtidan, mxareTa Sesabamisi 

praqtikidan da travaux preparatoires.49

zemoTmocemuli saqmeebi da ara mxo-

lod, aZlevs fragmentaciis mkvlevar 

me cnierebs mtkice safuZvels daskvnan, 

rom `yvelaferi damokidebulia insti-

tuciur mikerZoebaze.’’50

IV. efeqtebi

saerTaSoriso samarTlis fragmenta-

ciis uaryofiTi da dadebiTi efeqtebis 

erT-erTi pirveli, ganzogadebuli saxis 

CamonaTvali SegviZlia movipovoT ger-

hard hafnerTan.51

aTwleulis Semdeg Cven kvlav SegviZ-

lia darwmunebiT davakvirdeT, rom sa-

erTaSoriso samarTlis miCiganis Jur-

nalSi gamoqveynebul siaSi mocemul de-

bulebaTa umetesoba mniSvnelovnad ar 

Secvlila, xolo negatiuri efeqtebis 

raodenoba ar Semcirebula. verc imas 
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vityviT, rom axali xarvezebis gamov-

lenis albaToba neitralizebulia. am 

yvelafers mivyavarT daskvnamde, rom 

fragmentaciis procesi, met-naklebad, 

kvlav igive doneze mimdinareobs da meo-

re msoflio omis Semdeg dakvirvebadi es 

procesi axal etapze ar gadasula.

A. safrTxe saerTaSoriso samarTlis 

pirveladi wesebis saimedoobisa da san-

doobisaTvis

ramdenadac saqme exeba xolme materi-

alur samarTals (pirveladi samarTlis 

gagebiT),Cvens winaSe aris situaciebi, 

rodesac ramdenime reJimi aris dakavebu-

li erTadaigive sakiTxiT. am SemTxvevaSi, 

zogadi xasiaTis samarTlebrivi reJimebi 

konkurenciaSi modian ufro specialize-

buli bunebis mqonde reJimebTan, rac da-

pirispirebis gadasaWrelad iTxovs iseT 

wesebs rogoricaa lex specialis. mso flios 

garSemo zrdadi seqciuri danawileba da 

regionalizmi iwvevs axali regionaluri 

samarTlebrivi reJimebis Seqmnas, ro-

melic ufro specifikuria, vidre glo-

baluri reJimi, geografiulad an sxva 

niSniT da ufro zogadia vidre erovnuli 

reJimebi. amgvari axali samarTlebrivi 

reJimebi zrdis samarTlis gadafarvis 

SesaZleblobebs. amgvarad, seqciuri da-

nawileba da regionalizmi saerTaSo ri-

so TanamSromlobis Zlevamosili Semad-

genelia, Tumca es aucileblad ar niSnavs, 

rom is saerTaSoriso samarTlis ganviTa-

rebisaTvis upirobo pozitiur efeqtiT 

aris dajildoebuli.52

winamdebare naSromSi ramdenjerme 

ukve vnaxeT, rom erT situacias SesaZloa 

saerTaSoriso regulaciebis ramdeni-

me kompleqti moergos. gamosayenebeli 

normebis es mravalferovneba iTxovs 

myar argumentacias imis Sesaxeb, Tu ra-

tom unda mivmarToT ama Tu im konkretul 

samarTals, amasTan, mtkicebis procesma 

SeiZleba dasabami daudos kidev ufro 

did konfliqts vidre is, romlis mogva-

rebasac mxareebi cdilobdnen, radgan 

ase Tu ise orive mxare Seqmnis misTvis 

misaReb individulaur samarTlebriv re-

Jims. mecnierTa azriT, mravalferovan 

pirvelad normebs SeuZlia daareguli-

ros specifikuri problemebi ukeT, vi-

dre globalur, sayovelTao reJimebs, 

rac migviyvans wesrigs damorCilebuli 

saxelmwiofoTa ricxvis zrdasTan Tu, 

ra Tqma unda, maT eqnebaT rwmena, rom 

amgvari samarTlebrivi morCileba maT 

konkretuli Sedegebis miRwevaSi daex-

mareba. amasTan, mravalmxrivobis nebis-

mieri pozitiuri mxaris aRweris miuxe-

davad, versad gaveqceviT saxelmwifoze 

dakisrebuli valdebulebebis urTierT-

dapirispirebis gardauval risks.53

B. kanonqvemdebare normebi

saerTaSoriso proceduruli samar-

Tlis sxvadasxva reJimis fragmentacia, 

romelTa mizania pirveladi saerTaSor-

iso samarTlis dacvis uzrunvelyofa, 

kidev ufro TvalSisacemia vidre pirve-

ladi saerTaSoriso samarTlis fragmen-

tacia. saerTaSoriso samarTlis fokusma 

gadainacvla zogadi xasiaTis material-

uri samarTlis SemuSavebidan, special-

uri reJimebis da aRsrulebis meTodebis 

Seqmnaze. gamravlda davis mogvarebis in-

stitutebi.54

samwuxarod, ZiriTadi problemebi 

wa  rmoiSveba maSin, rodesac saxelmwifos 

Se  uZlia erTi sakiTxis gadaWris mizniT 

mi marTos aRsrulebis gansxvavebul meqa-

nizmebs (dawyebuli davis mogvarebidan 

damTavrebuli Sesabamisobis uzrunve-

lyofis meqanizmebiT). TiToeuli aRsru-

lebis meqanizmi Tavs movaled miiCnevs, 

rom upirvelesad gamoiyenos sakuTari 

standartebis sistema an qvesistema imde-

nad, ramdenadac organoebis umetesobas, 

kerZod, saxelSekrulebo institutebs, 

SeuZliaT gamoiyenon mxolod sakuTari 

materialuri samarTali im davebisa da 

situaciebis mosagvareblad, romelic 

maT daqvemdebarebaSia (garda, magali-

Tad, saeraSoriso sasamarTlosi). amas-

Tan, saxelmwifoebi SesaZloa CaerTon 

forumis arCevaze vaWrobaSi da gamoiy-

enon is meqanizmebi, romelic yvelaze 

ukeT Seefereba maT interesebs.55

ufro metic, erTi organos mieri miR-

weuli SeTanxmeba gadaWris problemas 

mxolod am sistemis miznebisTvis da ara 

aucileblad sxva an sayovelTao sistem-
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isTvis. Sesabamisad, am faqts SeuZlia 

xeli SeuSalos homogenuri saerTaSori-

so samarTlisa da sistemis Camoyalibebis 

tendencias, kerZod ki, Seqmnas safrTxe 

damatebiTi gaurkvevlobisa, mocemuli 

saqmisaTvis axali standartebiss Se mo-

Rebisa da gamoyenebis gziT. sasamarTlo 

aqtivobis amgvari fragmentuli bune-

bas kidev ufro arTulebs informaciis 

gacvlis nakleboba davis mogvarebis in-

stitutebSi da maT Soris. erTi maTgan-

isaTvis rTulia gaecnos sxva organoebis 

sasamarTlo msjelobis dasabuTebebs, mi-

Tumetes Tu es saqmianoba ar aris sajaro 

ganxilvaze gamotanili.56

maSasadame, hafneri sworia, rodesac 

Semdeg Sejamebas akeTebs

`meoradi normebis axlandeli gavr-

celeba araerTi ganxvavebuli gamo-

savlis gaCenis risks badebs, ramac 

SesaZloa daakninos am institutebisa 

da zogadad saerTaSoriso samarTlis 

Zalaufleba da sandooba (authority and 
credibility), radgan kanonqvemdebare 

no   rmebis sistemas gaaCnia saerTo 

ar si, rac saerTaSoriso samarTlis 

no rmatiuli bunebis gansazRvraSi 

gvexmareba, amasTan sistemis mraval-

ferovneba ganapirobebs, momavalSi 

SenarCundeba Tu gauaresdeba saer-

TaSoriso samarTlis da mTlianad 

saeraSoriso sistemis dezintegrire-

buli buneba~.

zemoTqmulidan gamomdinare, saer-

TaSoriso samarTlis samecniero sko-

las aTwleulis bolomde mouwevs Se Ta -

n xmebuli pasuxi gasces kiTxvas – xom ar 

iqneba upriani, Tundac ukve naxsenebi 

saerTaSoriso samarTlis Zalauflebisa 

da damajerebloblis SenarCunebis da 

momavalSi Seuferxebeli ganviTarebis 

mizniT, bolo Teoriuli Zafebic gawyvi-

tos mis wiaRSi aRmocenebul samarTlis 

iseT dargebTan, magaliTad evrokav-

Siris samarTali, romlebic zogadi saer-

TaSoriso samarTlidan gancalkevebis 

Seuqcevad gzas adgas.

C. pozitiuri Sedegi – individuali-

zebuli samarTali (Tailored Laws)?
saerTaSoriso regulaciebisa da re-

Jimebis zrdadi specializacia emsaxure-

ba saerTaSoriso samarTalSemoqmedebaSi 

CarTuli saxelmwifoebis saWiroebebsa 

da gulistkivils, amiT isini aRiqva-

men maT individualur poziciebs metad 

daculad amgvar specialur reJimebSi, 

vidre globalur sivrceSi. SesaZlebelia 

arsebobdes molodini, rom msgavsi gare-

moebebis pirobebSi saxelmwifoebi metad 

waxalisebuli iqnebian, raTa daemorCi-

lon am wesebsa da reJimebs. specialuri 

regulaciebi marTlac garkveul situa-

ciebSi ukeT moemsaxureba maT specialur 

saWiroebebs.57

globalurze odnav viwro midgoma 

aris aucilebeli, rodesac saxelmwifo-

ebs aSkarad gansxvavebuli rwmena da po-

zicia aqvT imasTan dakavSirebiT, Tu ra 

ZiriTadi Rirebulebani unda daicvas 

saerTaSoriso regulaciam. amgvari ga n -

sxvavebuli aRqmis ilustracia ar aris 

aucilebeli iyos civilizaciaTa Se ja-

xeba, sakmarisi iqneba, magaliTad ada-

mianis uflebaTa xelSekrulebebze ga-

keTebuli daTqmebis moyvanac ki. kidev 

erTi, ufro Tanamedrove, magaliTia te-

rorizmis winaaRmdeg brZola. udavod, 

ufro advilia vipovoT saerTo niadagi 

terorizmis regulirebisaTvis, magali-

Tad terorizmis gansazRvrebis dasad-

genad, regional konteqstSi, vidre uni-

versalurad. amgvari specializebuli 

re  Jimebi SeiZleba saerTaSoriso samar-

Tlis progresuli ganviTarebisaTvi-

sac ki iqnes gamoyenebuli da SemdgomSi, 

globaluri reJimis precedentad iqnes 

moSveliebuli.58

miuxedavad imisa, rom regulaciebi-

sa da specialuri reJimebis warmoSobis 

fonze problemebis warmoSoba gardauva-

lia, aseve udavoa is faqti, rom am pro-

cess Tanmdevi pozitiuri efeqtebic ax-

lavs, Tundac saerTaSoriso samarTal-

Tan Sesabamisobis da aseve saerTaSoriso 

urTierTobebis stabilurobisa da gan-

Wvretadobis zrdis kuTxiT.59

V. daskvna

statia daviwyeT im safuZvlebis mo-

Zi ebiT, romlebze dayrdnobiTac biZ gi 

mieca saerTaSoriso samarTlis mecni-
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e rebis mier saerTaSoriso samarTlis 

fra gmentaciad wodebuli movlenebis 

gamokvlevas. winamdebare naSromi gansa-

kuTrebulad ar gamohyofs am xangrZli-

vi procesisagan gamowveul romelime 

Teoriul an praqtikul sargebelsa Tu 

dabrkolebas. saerTaSoriso samarTlis 

fragmentaciis ideas mivyavarT iseT ar-

sebiT sakiTxebTan, rogoricaa saerTa-

Soriso samarTlis sistematuri xasiaTi, 

ierarqiis nakleboba, centraluri insti-

tutebis ararseboba, profesiuli spe-

cializaciis problemebi da bevri sxva, 

wlebis manZilze debatebis sagnad qceu-

li sadavo punqti. 

dRes ukve, Cvens Taobis mkvlevarebs 

gvaqvs gaerTianebuli erebis saerTa-

Soriso samarTlis komisiis moxseneba, 

romelic migviTiTebs rom problemis 

amosavali wertili saerTaSoriso samar-

Tlis diversifikacia da gafarToebaa, 

Tumca, ra Tqma unda, es ar unda iyos aR-

qmuli am sakiTxebis Semswavlel mecni-

erTa mier, rogorc samecniero Cixi. mar-

Talia, saerTaSoriso samarTlis frag-

mentaciis garSemo diskusia sul ramden-

ime aTwleuls iTvlis, magram masSi ukve 

CarTulia mravali gansxvavebuli jgufi 

da instituti, rac migvaCnia, rom disku-

siis warmarTvisa da yvela plusis da mi-

nusis awon-dawonvis saukeTeso gzaa. 

statiaSi gaJRerebulia saerTaSori-

so samarTlis fragmentaciis eqspertebis 

marTebuli pozicia, rom `fragmentebs~ 

Soris arsebuli konfliqtis gadaWris 

erTeuli, unikaluri gzis Zieba azrs 

aris moklebuli. naSromi aRwers im gan-

sxvavebul gamowvevebs, rac pirveladi da 

kanonqvemdebare saerTaSoriso samarT-

lis winaSe dgas, da rom araerTgvarovani, 

araerTi gamosavali aris mosaZebni, im-

denad ramdenadac, TviTon saerTaSor-

iso samarTlis universalurobis kon-

cefciac ar aris da ver iqneba danaxuli 

erTnairad Tanamedrove saerTaSoriso 

samarTlis subieqtebis mimarT.

mizani, romelic gamoikveTa aris 

rTu li da mniSvnelovani – momavali sama-

r Tlebrivi konfliqtebis Tavidan aci-

le bisaTvis muSa meqanizmis monaxazis 

Seqmna, rac fragmentaciis safuZvlebis 

Seswavlis gareSe miuRweveli iqneboda. 

gvsurs darwmunebuli viyoT, rom winam-

debare Sroma saerTaSoriso samarTlis 

am sakiTxebiT dainteresebuli mkvleva-

rebisTvis iqneba stimuli axali, samar-

Tlebrivi kiTxvis niSnebis danaxvisa da 

meti samecniero aRmoCenis gasakeTeblad.

1 ix.<www.echr.coe.int/Documents/Annual_report_2009_ENG.pdf>
2 Jenks, W., ‘Confl ict of Law-Making Treaties’, 30 BYIL (1953) 401, gv. 405.
3 The paper by Dirk Pulkowski Narratives of Fragmentation International Law be-

tween Unity and Multiplicity, See <www.esil-sedi.eu/sites/default/fi les/Pulkowski_0.PDF>

4 (1) fragmentacia, rogorc ontologiuri problema: arsebobs ki is-

eTi movlena rogoricaa saerTaSoriso samarTlebrivi wesrigi? ra 

struqtura aqvs mas? zogi iuristi miiCnevs, rom saerTaSoriso samar-

Tlis normebi aucileblad ireklaven saerTaSoriso sazogadoebis 

danawilebas da gansxvavebebs. sxvebis azriT ki, piriqiT, erTferovani 

saerTaSoriso samarTlis narevs SeuZlia amgvari araproporciulo-

bis dafarva. (2 ) gvTavazoben aseve mkacrad normaze orientirebul 

diskurss. rogoric ar unda iyos saerTaSoriso samarTali sociolo-

giuri Wrilidan, iuristebis movaleobaa gamoavlinon urTierToba in-

dividualur normebs Soris. sociologiurma faqtorebma ki SeiZleba 

uCumrad SeaRwion `obieqtis da miznis nawilSi”, romlis fonzec nor-

ma unda iqnes ganmartebuli. (3) iuristebis mesame kategoriisaTvis, 

amgvari midgoma metad oficialuri da formalisturia. maTi azriT, 

saerTaSoriso samarTlis gansxvavebuli reJimebis gancalkevebis an 



 15

d. jaiani, saerTaSoriso samarTlis fragmentaciis Tanamedrove koncefcia da safuZvlebi

integraciis sakiTxi ar SeiZleba dayvanil iqnas mxolod venis konven-

ciis meqanizmis logikur moqmedebamde. amis nacvlad, samarTlebrivi 

gadawyvetilebebis miRebisas normatiuli kriteriumimebi unda iqnas 

saxelmZRvanelod miRebuli, magaliTad – globaluri sajaro wesri-

gis (ordre public global) Camoyalibeba. (4) bolo jgufisaTvis metad mniS-

vnelovania ara urTierTkavSiri gansxvavebul reJimebs Soris, aramed 

is, Tu rogor  amtkiceben iuristebi maT Soris kavSiris arsebobas. 

xSirad, amgvari midgomis mizania (romelsac SeiZleba kritikuli mid-

goma vuwodoT) gamoavlinos samarTlebrivi msjelobis aradamajere-

bloba an Camouyalibebloba.
5 Report of the International Law Commission on the work of its fi fty-second ses-

sion (1 May – 9 June and 10 July – 18 August 2000), gv.144. 
6 fragmentaciis riskis sailustracio saqmeebad g. hafners mohyavs: gae-

ros wesdeba da sxva valdebulebebi saerTaSoriso samarTlis mixedviT; 

vaWrobisa da garemos dacvis saerTaSoriso regulaciebi; imuniteti 

da adamianis uflebebi samarTlis valdebulebebi; UNCLoS da meTe-

vzeobis xelSekrulebebi; mauwyeblobis saerTaSoriso regula ciebi, 

gv.145. pasuxismgeblobis samarTlisa da fragmentaciis Tanafar dobis 

Sesaxeb aseve ix. – Boon, K. (2012), The Law of Responsibility: A Response to 
Fragmentation?, Global Business & Development Law Journal / Vol. 25.

7 igulisxmeba – adamianis uflebebi, sazRvao, ganviTarebisa da gare-

mos dacvis samarTali. Brownlie, I. (1987), “Problems concerning the unity 
of international law”, in Le droit international à l’heure de sa codifi cation: études 
en l’honneur de Roberto Ago, vol. I (Università di Genova, Istituto di Diritto 
Internazionale e della Navigazione della Facoltà di Giurisprudenza) Milano, 
Giuffrè, gv.156. 

8 igulisxmeba – normebi, romlebic qmnian saxelmwifoTa Soris ormxriv 

urTierTobebs, rasac mivyavarT sayovelTao samarTlebrivi wesrigis 

daSlamde ormxriv samarTlebriv urTierTobebad.
9 orive am SeTanxmebasTan erTad unda ganvixiloT specifikur dinebebT-

an dakavSirebuli sxva konvenciebi, romlebic exeba rains an dunais, 

magaliTad. gamosavali kiTxvisTvis romeli maTgania gamosayenebeli 

ama Tu im SemTxvevaSi xSirad moipoveba amave xelSekrulebis debule-

baSi, romelic  upiratesobas aniWebs ufro specializebul konven-

cias da lex specialis wess. Tumca, es samarTlebrivi xerxebi yovelTvis 

ver wyveten sakiTxs, magaliTad, maSin, rodesac arasanapiro saxelm-

wifoebi arian CarTuli masSi. ufro metic, debulebebi, romlebmac am 

xelSekrulebaTa upiratesobis sakiTxi unda moawesrigon xSirad ara-

sakmarisad naTelia.

10 msgavsi konfliqti warmoiSveba vaWrobasTan dakavSirebul reJimsa da 

garemos dacvis SemTxvevaSi. situacia kidev ufro rTuldeba, rodesac 

garemosTan dakavSirebiT ramdenime saerTaSoriso organo cdolobs 

specialuri reJimis Seqmnis waxalisebas. gvaqvs aseve magaliTebi, 

rodesac erTsa da imave dargSi warmoiSveba dapirispireba, rogoricaa 

gaeros koncencia gaudabnoebis winaaRmdeg, gaeros CarCo konvencia 

klimatis cvlilebaze da venis konvencia ozonis Sris dacvis Sesaxeb. 

11 saerTaSoriso samarTlis gafarToebis procesis paraleluri pro-

cesia sistemis subieqtebis da maT Soris gansxvavebebis momravleba. 

Zneli saTqmelia, rom saxelmwifoebi iyeneben zogadad saerTaSoriso 

samarTals, ufro metad isini iyeneben calkeul wesebs mocemul saqme-

Si konkretuli saerTaSoriso samarTlis sxva subieqtis an jgufis 

mimarT. saerTaSoriso samarTlis amgvar dezintegracias kidev ufro 

amZimebs  im samarTlebrivi da politikuri kulturis mravalferovne-
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ba, romelsac saxelmwifoebi misdeven da sayovelTaod gaziarebuli 

Rirebulebebis platformis Semcireba.
12 saerTaSoriso sasamarTloebis mier am sakiTxis ganxilxisas, isini 

fokusirebas axdenen amgvari meqanizmebis an qvesistemebis kanonqvem-

debare normebis upiratesobaze saerTaSoriso samarTlis zogadi 

kanonqvemdebare normebis mimarT. marTalia, pirveladi normebis kon-

fliqtis mogvarebisTvis SesaZloa gamoviyenoT lex specialis da lex pos-
terior zogadi normebi, magram es xerxi yovelTvis efeqtiani ar aris, 

rodesac saqme qvesistemebs exeba. TiToeuli qvesistema Cemulobs, rom 

TviTon aris lex specialis  da iyenebs sakuTar wesebs sxva qvesistemis 

damoukideblad. praqtika gvaCvenebs, rom ori qvesistema gadamkveTi 

kompetenciebiT (overlapping competencies) iTxovs xolme winaaRmdego-

briv moqmebas. am SemTxvevaSi Sesabamis saxelmwifos uwevs gadawyvitos 

romel qvesistemas daemorCilos da romeli daarRvios, rasac mivya-

varT ukan pirvelad dilemasTan, sadac saxelmwifoebs uwevT airCion 

romel normas Seasruleben.

13 Deplano,R. (SemdegSi – Deplano), Fragmentation and Constitutionalisation of 
International Law: A Theoretical Inquiry, European Journal of Legal Studies, Vol-
ume 6, Issue 1 (Spring/Summer 2013), gv. 69.

14 Martineau, A-C., ‘The Rhetoric of Fragmentation: Fear and Faith in International 
Law’ (2009) 22(1) LJIL 1, gv.27.  

15 Koskenniemi, M. (2007),‘The Fate of Public International Law: Between Tech-
nique and Politics’, 70 Modern L Rev 1, 4; Simma, B.(2009) ‘Universality of Inter-
national Law from the Perspective of a Practitioner’, 20 EJIL gv. 265, 270.

16 Singh, S.(2011)‘The Potential of International Law: Fragmentation and Ethics’ 24 
LJIL gv.23, 24-25.  

17 benvenisti da daunsi, magaliTad, amtkiceben, rom fragmentacia Sedge-

ba `saerTaSoriso momwesrigebeli institutebis mometebuli zrdisa-

gan, romelTac gadamkveTi iurisdiqciebi da bundovani sazRvrebi 

aqvT~. Eyal Benvenisti and George W Downs, ‘The Empire’s New Clothes: Po-
litical Economy and the Fragmentation of International Law’ (2007) 60 Stanford L 
Rev 595, 596; Pierre-Marie Dupuy, ‘The Danger of Fragmentation or Unifi cation 
of the International Legal System and the International Court of Justice’ (1998-
99) 31 NYU J Intl L & Politics, gv.791. 

18 Case C-459/03 Commission of the European Communities v Ireland [2006] ECR 
I-4635.  Judgments here

19 davis faqtebsa da SinaarsTan dakavSirebiT, sxvebTan erTad, ix. –  Robin 
Churchill and Joanne Scott, ‘The Mox Plant Litigation: The First-Half Life’ (2004) 
53 ICLQ,gv.643.  

20 pirvel etapze, irlandiasa da gaerTianebul samefos Soris mimower-

is ramdenime raundis Semdeg, romelmac ver daakmayofila irlandiis 

SeSfoTeba MOX sadguris radioaqtiuri narCenebis Taobaze, irland-

iam Seqmna OSPAR konvenciis me-9 muxlis darRvevis Taobaze.  OSPAR 
saarbitraJo tribunali Tavs kompetenturad miiCnevda mxolod misi 

damfuZnebeli konvenciis debulebebTan mimarTebaSi. dadginda, rom 

gaerTianebul samefos ar daurRvevia Sesabamisi informaciis irlan-

diisTvis miwodebis valdebuleba, romelic gaTvaliswinebuli konven-

ciis me-9 muxliT.

meore etapze, irlandia amtikebda rom sadguris muSaoba abi-

nZurebda wyals riTac dairRva gaeros sazRvao samarTlis konvencia 

– UNCLOS. man wamoiwyo am konvenciis 287-3 muxliT gaTvaliswinebuli 

saCivris procedura gaerT. samefos winaaRmdeg, iTxovda ra sadguris 

muSaobis SeCerebas, an, sul mcire, droebiTi zomebis miRebas. sazRvao 
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samarTlis saerTaSoriso tribunalma, kompetenturma ganexila saqme, 

saWirod miiCnia gadawyvetiliyo vis hqonda gansazRvruli iurisdiq-

cia davis mosagvareblad, mas Tu evropuli kavSiris sasamarTlo – ECJ, 
riTic mxedvelobaSi miiRo ra ormxrivi pativiscema da etiketi or sa-

samarTlo institucias Soris, SeaCera warmoeba urTierTsapirispiro 

gadawyvetilebebis miRebis riskis Tavidan asacileblad. amavdrou-

lad, evrokomisiam daiwyo darRvevis procedura irlandiis winaaR-

mdeg evrogaerTianebis xelSekrulebis 292-e da evroatomis xelSek-

rulebis 193-e muxlebis darRvevis gamo.

mesame etapze,ECJ daadgina rom saarbitraJo tribunalis Camoya-

libebiT gaerTianebuli samefos mierUNCLOS debulebaTa savaraudo 

darRvevisaTvis, irlandiam daarRvia evropuli gaerTianebis samarTa-

li. evrosasamarTlom aRiara, rom orive – gaerTianeba da misi wevrebi, 

SeuerTdnen UNCLOS rogorc Sereul SeTanxmebas da radgan amgvar 

SeTanxmebebs igive statusi aqvT gaerTianebis samarTalSi, rogorc 

calke gaerTianebis mier dadebul SeTanxmebebs, isini warmoadgenen 

gaerTianebis samarTlis nawils. Sesabamisad, evrosasamarTlom daas-

kvna, rom mas hqonda eqskluziuri iurisdiqcia 292-e muxlis mixedviT 

da irlandiam ki daarRvia gaerTianebis kompetenturi institutis in-

formirebisa da konsultaciis gavlis valdebuleba sanam igi UNCLOS 
saarbitraJo tribunals Camoayalibebda.

21 Lavranos, N. ‘Freedom of Member States to Bring Disputes Before Another Court 
or Tribunal: Ireland Condemned for Bringing the MOX Plant Dispute Before an 
Arbitral Tribunal. Grand Chamber Decision of 30 May 2006, Case C-459/03, 
Commission v Ireland’ (2006) 2 Eur Constl L Rev, 456, 465-466.  

22 Deplano,gv.71.
23 iqve.
24 iqve.
25 iqve,gv.72.
26 Simma,B. ‘Universality of International Law from the perspective of a 

practitioner’,The European Journal of International Law Vol. 20 no. 2, gv. 265.
27 iqve, gv.267
28 von Bogdandy and Delavalle, ‘Universalism and Particularism as Paradigms of 

International Law’, International Law and Justice Working Paper 2008/3, gv.1.
29 Friedmann, W. (1964), The Changing Structure of International Law.
30 Mosler, ‘The International Society as a Legal Community’ , 140 Recueil des 

Cours (1974 IV) 1; gv.11-12.
31 Simma, ‘From Bilateralism to Community Interest in International Law ’, 250 Recueil 

des Cours (1994 VI), gv.217, 231–234.
32 Simma, gv.270.
33 Oellers-Frahm, (2001) ‘Multiplication of International Courts and Tribunals and 

Confl icting Jurisdictions   –Problems and Possible Solutions’, 5 Max Planck UN Ybk 67, 
gv. 71.

34 ILC, Fragmentation of International Law: Diffi culties arising from the Diversifi cation 
and Expansion of International Law, Report of the Study Group of the International Law 
Commission, 13 Apr. 2006, A/CN.4/L.682, par. 34 (SemdegSi – ILC Report)

35 Southern Bluefi n Tuna case (Australia and New Zealand v. Japan), Award of 14 Aug. 
2001 (Jurisdiction and Admissibility), 23 UNRIAA (2004) 40,par. 52.

36 Benvenisti and Downs, (2007) ‘The Empire’s New Clothes: Political Economy and the 
Fragmentation of International Law’, 60 Stanford L Rev.,gv.595.

37 Koskenniemi, M. (2007), The Fate of Public International Law: Between Tech-
niques and Politics, the Modern Review of Law, Vol. 70, N1, gv.1.

38 iqve.
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39 iqve. gv.4.
40 poziciaTa diskusiisa da literaturis mimoxilvisaTvis ix. Koskenniemi 

and Leino,‘Fragmentationof International Law? Postmodern Anxieties’ (2002) 
LJIL 15, gv. 553; Fischer-Lescano and  Teubner, ‘Regime-Collisions: The Vain 
Search for Legal Unity in the Fragmentation of Global Law’ (2004) Mich JIL 
25, gv. 999; Fischer-Lescano and Teubner, (2006), Regime-Kollisionen.Zur 
Fragmentierung des globalen Rechts.

41 1998wlis Zroxis hormonebis saqmeSi WTO saapelacio organom ga-

nixila, `windaxedulobis principi~ im xelSekrulebebis mixedviT, 

romelsac faravsWTO da daadgina, rom ra statusic ar unda hqonoda 

mas `saerTaSoriso garemos dacvis samarTli mixedviT~, is ver gaxde-

boda mboWavi am organizaciisaTvis. Tu samarTlebrivi principebi, 

romlebic warmoiSoba calkeul sferoebSi ar aris gamoyenebadi sxva 

sferoebSi, maSin kritikulad mniSvnelovania dadgindes romeli reJi-

mis mixedviT unda moxdes maTi gadawyveta. 

42 adamianis uflebaTa interamerikuli sasamarTlo, The Right to Information 
on Consular Assistance AdvisoryOpinion OC-16/99 (1 October 1999). 

43 Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory, Advisory Opinion, 9 July 2004, ICJ Reports (2004).  

44 Koskenniemi, M. (2007), The Fate of Public International Law: Between Tech-
niques and Politics, the Modern Review of Law, Vol. 70, N1, gv.6.

45 msgavsad, erayis okupacia mudmivad moixsenieba `adamianis ufle-

bebisa~ da `uSiSroebis~ `leqsikonebidan~ amoRebuli sityvebiT, rac 

Zalian gansxvavebul samarTlebriv reJimebze migviTiTebs, arada sa-

nam ar gvecodineba, romeli maTgani gamoviyenoT, ver SevZlebT sru-

lyofilad Sefasdes es okupacia. ali al-jedas saqme amis naTeli maga-

liTia – britaneTis umaRlesi sasamarTlos erT-erT saqmeSi britane-

Tisa da erayis ormagi moqalaqe davobda, rom misi aTTviani patimroba 

bralis wayenebis gareSe arRvevda adamianis uflebaTa 1998 wlis aqts, 

Tumca sasamarTlom es SemTxveva `uSiSroebis” perspeqtividan ganixi-

la da adamianis uflebebi mxolod damatebiT samarTlad miiCnia. The 
Queen (on the application of Hilal Abdul-Razzaq Ali Al-Jedda) v Secretary of 
State for Defence Judgmentof 12 August 2005, Case No CO/3673/2005, [2005] 
EWHC1809.

46 zemoT, sqolio 44, gv.6
47 iqve, gv.7.
48 MOX Plantcase, Request for Provisional Measures Order (Ireland v. the United 

Kingdom). (3 Dec. 2001) International Tribunal for the Law of the Sea (2005), 
126 ILR Vol. 273, par. 50.

49 iqve,gv.273-274 at [51]. aqve niSandoblivia, rom maSin, rodesac UNCLOS 
tribunalma ormxrv pativiscemaze miTiTebiT SeaCera saqmis warmoeba, 

sanam gairkveoda SemTxvevis Sefaseba evrogaerTianebis samarTlis 

mixedviT, evrogaerTianebis sasamarTlom mxolod dagmo irlandiis 

mier britaneTis winaaRmdeg saerTaSorisosamarTlebrivi proce-

durebis wamowyeba, rogorc gaerTianebis samarTlis darRveva da sxva 

araferi. ix. ECJ, Case C-459/03 (30 May 2006). See alsoLavranos,(2006), 
‘The MOX Plant and Ijzeren Rijn Disputes:Which Court Is the Supreme Arbiter?’ 
19 Leiden Journal of Int’l Law, gv.223.

50 zemoT, sqolio 44, gv.6.
51 Hafner,G. (2003)25 Mich. J. Int‘l L., gv. 849.
52 ix.Butler, W.E. (1982), Regional and Sectional Diversities in International Law, 

in International law: Teaching and Practice, gv.46.
53 Hafner,gv.856.
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54 ix.Charney, J. (1999), The Impact on the International Legal System of the 
Growth of International Courts and Tribunals, 31 N.Y.U. J. INT’LL. & POL. gv. 
697; Hafner, G. (1998) Should One Fear the Proliferation of Mechanisms for 
the Peaceful Settlement of Disputes?, in The Peaceful Settlement of Disputes 
Between States:UNIVERSAL AND EUROPEAN PERSPECTIVES, Lucius 
Cafl isch ed., gv. 25.

55 es terminis gamoiyeneba kerZo saerTaSoriso samarTis sferoSi. ix. 

-Pauwelyn, Joost and Salles, Luiz Eduardo, Forum Shopping Before International 
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I. AN INTRODUCTION

In a contribution for the 1953 British 
Yearbook, W. Jenks observed that “the confl ict 
of lawmakingtreaties [...] must be accepted as 
being in certain circumstances an inevitable 
incident ofgrowth” of international law. Jenks 
urged the international lawyer “to formulate 
principles forresolving such confl ict when it 
arises”. 2Dirk Pulkowski,LMU Munchen, notes-
that – in the fi ve decades following Jenks’ vi-
sionary article,international law has witnessed 
an even more radical process of functional spe-
cialization leadingto a debate on the alleged 
‘fragmentation’ of international law.3 He groups 
the approaches to fragmentation studies can in 
four broad categories.4

Almost 50 years after the abovementioned 
words of W. Jenks, we fi nd the issues of – Risks 
ensuing from fragmentation of international law 
(Gerhard Hafner) – as one of the Syllabus -on 
Topics Recommended for the Inclusion in the 
Long-term Programme of Work – in the Report 
of the International Law Commission on the 
work of its fi fty-second session (1 May -9 June 
and 10 July – 18 August 2000).5 In this Paper, 
G. Hafneremphasizes that – 

‘In recent times, particularly since the 
end of the cold war, international law has 
become subject to a greater fragmenta-
tion than before. A major factor generat-

ing this fragmentation is the increase of 
international regulations; another factor 
is the increasing political fragmentation 
along with growing regional and global 
interdependence in such areas as eco-
nomics, the environment, energy, re-
sources, health, and the proliferation 
of weapons of mass destruction. It can 
therefore easily be assumed that, pres-
ently, there exists no homogeneous sys-
tem of international law.6

The present work will analyze the long pro-
cess that is presumed for the comtemporary 
international law researchers by the name Fra g-
me ntation of International Law. The article, fi rst-
ly, will identify the grounds, that individually or 
more often in concert give the effect that is com-
pared by the scholars to the erosion of the law.

The article aims to take its reader to the 
scientifi c concepts of the fragmentation pro-
cess, its alleged negative and also positive im-
pacts, in order to have a better impression con-
cerning the legal nature and practical effects 
of fragmentation – an inherent process to the 
international law and its development.

II. THE GROUNDS 

In order to understand the emergence of 
legal discussion on the fragmentation issues, 
fi rstly, we should look at the causes for frag-

DAVIT JAIANI

MODERN CONCEPT AND GROUNDS FOR FRAGMENTATION
OF INTERNATIONAL LAW 

The Georgia v. Russia case is signifi cant for another reason – it is an exam-
ple of the contemporary phenomenon of the same or similar legal questions 
surfacing in diverse fora. This is a consequence of the dispersal of responsi-
bility for interpreting international law – especially human rights law – among 
different judicial and quasi-judicial bodies. 

[ …] It has long been my view that the best way to avoid fragmentation of 
international law is for us all to keep ourselves well informed of each oth-
er’s decisions, to have open channels of communication, and to build on 
the cordial relationships that already exist among the courts in The Hague, 
Strasbourg, Luxembourg, Arusha and so on.1

Speechby Dame Rosalyn Higgins, 
then President of the ICJ,Opening of the Judicial Year, ECtHR.
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mented nature of international law, which has 
been deemed, according to G. Hafner, as rea-
sons of creating different layers and subsys-
tems, which could confl ict one with another – 
(1)  Lack of Centralized Organs – the nature 

of internationallaw as a law of coordination 
instead of subordination, aswell as from 
the lack of centralized institutions which-
would ensure homogeneity and conformity 
of legal regulations.

(2) Specializaton – According to Brownlie, 
fragmentation resulting from specializa-
tion poses the most dangerous threat to 
the coherence of international law;7 This 
development leads to “topic autonomy” 
with strange results (environmentalists ne-
glecting State responsibility, human rights 
advocates being unaware of the rules 
concerning the treatment of aliens, etc.). 
Accordingly, two principal threats to the 
unity of international law surface: the type 
of irregular specialization and political divi-
sions on particular issues.

(3) Different Structure of Legal Norms – This 
tendency is enhanced by the difference 
of the structures of legal norms. Existing 
international law faces at least three dif-
ferent legal structures: 1) classical inter-
national law consisting mainly of reciprocal 
norms of synallagmatic nature;8 2) new de-
velopments of international law imposing 
duties on States owed to individuals such 
as norms protecting human rights; or 3) 
duties owed to the community of States as 
such participating in a given legal system. 

(4) Parallel Regulations – A further threat to 
the unity of international law stems from 
the parallel regulation on the universal 
or the regional level relating to the same 
matter. One example isthe Convention on 
the Law of the Non-Navigational Usesof 
International Watercourses35 which is op-
posed to theConvention on the Protection 
and Use of TransboundaryWatercourses 
and International Lakes elaborated by the 
Economic Commission for Europe.9

(5) Competitive Regulations – Generally, 
this situation could also be engendered 
bythe elaboration of different legal re-
gimes in differentinternational negotiation 

bo dies, both addressing thesame group 
of States. Suffi ce it to say that there is 
a competitionof regulations concerning 
certain outer spaceactivities (e.g. distri-
bution of frequencies, common use)be-
tween the United Nations Committee on 
the PeacefulUses of Outer Space and 
International Telecommunication Union 
(both already made attemptsto harmonize 
their respective approach to this matter).10

(6) Enlargement of Scope of International Law 
– On a more general level, this fragmented 
nature of international law, according to 
Dupuy and other scholars, is due to the 
enlargement of the material scope of inter-
national law, a multiplication of actors, and 
an effort to improve the effi ciency of public 
international obligations, with the estab-
lishment of some conventional and sophis-
ticated “follow-up” machinery, in particular 
in the fi elds of human rights, international 
economic law, international trade law, and 
international environmental law.11

(7) Different Regimes of Secondary Rules – 
Developments in the past decades, how-
ever, havedemonstrated that the mere 
existence of a multitude ofprimary norms 
does not automatically and necessarily-
improve international and regional coo-
p e ration. Indeed, the growing number 
of international primary norms haseven 
re sulted in increasing problems in re-
gard to theimplementation of the norms.
In order to avoid possible confl icts ensu-
ing therefrom,the States chose to equip 
the primary norms with specialsecondary 
norms which would have precedence over 
the general secondary norms of interna-
tional law. Thesespecial secondary norms 
should ensure that the primarynorms were 
respected, properly administered and vio-
lationsof the norms adequately met.12

Concluding the chapter, it is worth to men-
tion that all above given seven paragraphs are 
a bit generalized but still may provoke a seri-
ous fragmentation process of in most fi elds of 
contemporary international law. But especial 
complexity can be observed if more than one 
of the described grounds comes to the legal 
scene. Unfortunately such scenarios can also 
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be found in the practice of the modern interna-
tional community.

III. THE CONCEPT

Although there is no universally accepted 
defi nition, international legal scholars maintain 
that fragmentation consists of the develop-
ment of highly specialized fi elds of internation-
al law.13 Accordingly, some acknowledge that 
fragmentation is a technical problem rooted on 
conceptual matters. Martineau, for instance, 
writes that ‘the possibility of a debate on frag-
mentation presupposes that people disagree 
on how the tension between unity and diver-
sity [in international law] is and should be man-
aged’.14 Others recognize that it is a technical 
problem stemming from procedural matters. 
Koskenniemi and Simma, for example, refer to 
fragmentation as the manifold act of transposi-
tion of technical expertise from the national to 
the international context.15 Finally, others iden-
tify fragmentation with the interaction between 
confl icting rules and institutional practices cul-
minating in the erosion of general international 
law.16

International legal scholars also argue that 
fragmentation is a characteristic of modern 
international law stemming from international 
practice.17 The MOX Plant case of 2006,18 for 
instance, is regarded as a prominent example 
of this phenomenon. The dispute concerned 
the construction of a nuclear power installation 
– the MOX plant – in Sellafi eld (United King-
dom)19 and involved three stages and three dif-
ferent jurisdictions.20

Koskenniemi and Lavranos argue that, 
from the limited perspective of concerns of 
fragmentation, in this case the ECJ’s decision 
avoided the fragmentation of EC law without 
taking into consideration other international 
provisions relevant to the dispute.21 It thus con-
tributed to the perceived fragmentation of inter-
national law.22

Other case law shows that functional re-
gimes of international law act like autonomous 
regimes. In Kadi and Al-Barakaat, for example, 
the ECJ held that implementation of provisions 
of a UN Security Council’s resolution by EU 
member states cannot violate certain basic hu-

man rights that are protected under EU law. It 
thus established the primacy of EU law over 
other norms of international law. Likewise, in 
the Beef Hormone case the Appellate Body of 
the World Trade Organization (WTO) decided 
that the precautionary principle developed un-
der international environmental law was not 
binding under the WTO covered treaties, while 
in EC-Biotech the WTO panel held that some 
international treaties, such as the Biosafety 
Protocol, represent non-binding informative 
law that could be taken into account in inter-
preting WTO agreements.23

Although the phenomenon of fragmenta-
tion may arguably be regarded as either the 
precondition or the consequence of the emer-
gence of functional regimes of international 
law, there is no agreement on which perspec-
tive is the correct one. Koskenniemi, for exam-
ple, argues that, given the structural nature of 
autonomous regimes, the tendency of interna-
tional courts and tribunals to interpret interna-
tional law provisions from the perspective and 
within the limits of their own jurisdiction contrib-
utes to an uncertain process of development 
of international law.24 This topic would not be 
covered by this paper because of its volume 
and topicality.

Despite the fact that international lawyers 
resort to different techniques to try to overcome 
the phenomenon of fragmentation, there is no 
agreement on the relationship between general 
rules and special rules of international law. This 
prevents the formulation of a universally ac-
cepted hierarchy of the sources of international 
law, which would be used as the international 
law of normative confl icts. Hence, fragmenta-
tion turns out to be a condition inherent to inter-
national law, that is to say, a phenomenon to be 
managed rather than a problem to be solved.25

For understanding the Concept on Fra-
gmentation, Simma in his ‘Perspective of a 
Practitioner’26 fi rstly tries to fi gure out tree lev-
els (conceptions) of Universality. Initially he 
turns to the ‘classical’ notion of universality of 
international law, which –

‘means that there exists on the global 
scale an international law which is valid 
for and binding on all states. Universality 
thus understood as global validity and 
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applicability excludes the possibility nei-
ther of regional (customary) international 
law nor of treaty regimes which create 
particular legal sub-systems, […]. But 
all of these particular rules remain ‘em-
bedded’, as it were, in a fundamental 
universal body, or core, of international 
law. In this sense, international law is all-
inclusive.27

Then comes, what Simma calls – second-
level universality – 

‘a – wider – understanding of universality 
responds to the questionwhether inter-
national law can be perceived as con-
stituting an organized whole,a coherent 
legal system, or whether it remains […] 
a random collection of norms, or webs of 
norms, withlittle interconnection.’

At a third level – 
At a third level, universality may be taken 
as referring to an – actual or perceived 
– (changing) nature of the international 
legal system in line with the tradition 
ofi nternational legal thinking known as 
‘univer salism’. A universalist approach to 
inte rnationallaw in this sense expresses 
the conviction that it is possible, desir-
able, indeedurgently necessary (and for 
many, a process already under way), to 
establish a publicorder on a global scale, 
a common legal order for mankind as a 
whole.28

Universalismthus understood goes far be-
yond the addition of a layer of what Wolfgang 
Friedmann29has termed the ‘international law 
of cooperation’ to the body of the law.The con-
cept implies the expansion of international law 
beyond the inter-state sphere,particularly by 
endowing individuals with international person-
ality, establishing ahierarchy of norms, a value-
oriented approach, a certain ‘verticalization’ of 
internationallaw, de-emphasizing consent in 
law-making, introducing international criminal-
law, by the existence of institutions and proce-
dures for the enforcement of collectiveinterests 
at the international level – ultimately, the emer-
gence of an internationalcommunity, perceived 
as a legal community.30 Indeed, international 
law has undoubtedlyentered a stage at which it 
does not exhaust itself in correlative rights and 

obligationsrunningriously jeopardizing the sys-
tem they have created’.36

Concluding, Simma offers a more ‘techni-
cal’ explanation –

‘the phenomenon described as ‘frag-
mentation’ of international law is nothing 
but the result of a transposition of func-
tional differentiations of governance from 
the national to the international plane; 
which means that international law to-
day increasingly refl ects the differen-
tiation of branches of the law which are 
familiar to us from the domestic sphere. 
Consequently, international law has de-
veloped, and is still developing, its own 
more or less complete regulatory re-
gimes which may at times compete with 
each other.’

This ‘optimistic’ approach was not shared 
by Prof. Koskenniemi, who discussed the fate 
of public international law years earlier in the 
modern law review.37He begins a chapter dedi-
cated to Fragmentation with words – ‘But the 
newdevelopments in the lawdid not point to 
unity’. Hereby it is worth to mention that au-
thor reviews phenomenon of fragmentation in 
separate chapter, apart from processes like – 
Deformalization, Legal Pluralism and Con s ti tu-
tio nalisation.38

When talking about possible reasons, 
Koskenniemi concludes – 

‘The more powerfully they [developments 
in law] dealt with international problems 
– problems of economics, development, 
human rights, environment, criminal-
ity, security – the more they began to 
challenge old principles and institutions. 
Specializations such as ‘trade law’, ‘hu-
man rights law’, ‘environmental law’, 
‘cri minal law’, ‘security law’, ‘European 
law’ and so on started to reverse estab-
lished legal hierarchies in favor of the 
structural bias in the relevant functional 
expertise. Even though this process was 
often organized through intergovern-
mental organizations, the governmental 
delegations were composed of technical 
(economic, environmental, legal) experts 
in a way that transposed the functional 
differentiation at the national level onto 
the international plane.39
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‘It is this change towhich international 
lawyershave reacted by speculating on the 
‘dangers’ of incoherence, forum shoppingand, 
perhaps characteristically,‘loss of overall con-
trol’ – he concludes and brings the example of 
Tadiccase40 where in 1999 the ICTYChamber 
replaced the standard of ‘effective control’ laid 
down by the InternationalCourt of Justice (ICJ) 
in the Nicaragua case,1986, as the rule gov-
erningthe accountability of foreign States over 
acts of parties in civilwar by the farwiderstan-
dard of ‘overall control’. Judged against the 
criminal lawyers’ professionalstruggle ‘against 
impunity’, the old law seemed conservative and 
State-centric,part of the problem rather than of 
its solution – Koskenniemi adds.41

For Koskenniemi – ‘The point of the emer-
gence of something like ‘international crimi-
nallaw’ or‘international human rights law’ (or 
any other special law) is precisely toinstitu-
tionalize the newpriorities carried within such 
fi elds.’ Who shall decide if a political confl ic-
twill take the formof confl ict of jurisdictions? 
Here he brings another prominent WTO and 
ICJ,NuclearWeapons42cases as an example.43 
Hereby, the choice of one among several ap-
plicable legal regimes is also addressed as sig-
nifi cant problem. Here the question of signifi -
cance for Koskenniemi refersback towhat the 
relevant institution understands as its mission, 
its structural bias.

If theWTO Appellate Body dealt with hor-
mone beef as a trade (instead of ahealth) is-
sue, this follows from the fact that it was con-
stitutionally mandated totreat it in that way. 
Analogously, if the Inter-American Court of 
Human Rightsdescribed consular protection 
as a human right, this was perfectly coher-
ent fromthe perspective of the interests it was 
called upon to protect.44 Yet such prioritiesmay 
not be so obvious when the institution is one 
of general jurisdiction.Whenthe International 
Court of Justice gave its opinion in the Wall case 
(2004),45it had the choice to do this fromthe per-
spective of the laws of self-determination,self-
defense against terrorism and human rights/
humanitarian law.46The fi erce disagreements-
about the opinion focus precisely on whether it 
had made the rightchoice.47

In some cases, –

There was no doubt that the matter 
could be examined from the perspective 
of‘security’ as well as ‘human rights’.The 
choice of the frame determined the deci-
sion.But for determining the frame, there 
was no meta-regime, directive or rule.
The Court’s reading of the applicant’s 
rights from the perspective of consider-
ationsof securitymay ormay not be ap-
proved. But it can only be understood 
onceit is viewed in terms of the Court’s 
bias towards security.48

The concern of legal fragmentation be-
comesmore evident when several institutions 
seek to deal with a problem differentlyand 
there is no such robust consensus or inter-
pretative practice.The questionof the possible 
environmental effects of the operation of the 
‘MOX Plant’nuclearfacility at Sellafi eld, United 
Kingdom, as already mentioned in the previ-
ous chapter, has been raised at three different 
institutions:an Arbitral Tribunal set up under 
the United Nations Convention on theLawof 
the Sea (UNCLOS), anotherTribunal under 
the Convention on the Protectionof theMa-
rine Environment of theNorth-EastAtlantic 
(OSPARConvention)and within the European 
Court of Justice under the EuropeanCommunity 
and EuratomTreaties. Three rule-complexes 
– the UNCLOS, theOSPARConvention, and 
EC law – each address the same facts.Which 
shouldbe determinative? Is the problemprinci-
pally about the lawof the sea, about (possible)
pollution of the North Sea, or about inter-EC 
relationships? To pose suchquestions already 
points to the diffi culty of providing an answer. 
Surely the case isabout all of these matters? 
And yet, a choice has to be made between the 
institutions,and its signifi cance did not escape 
theUNCLOSArbitralTribunal:49

... even if the OSPARConvention, the EC 
Treaty and the Euratomtreaty contain-
rights or obligations similar to or identical 
with the rights set out in [theUNCLOS], 
the rights and obligations under these 
agreements have a separate existence-
fromthose under [theUNCLOS].50

Even if the institutions were to apply the 
same rules, they would apply themdifferent-
lyowing to‘differences in the respective context 
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object and purposes, subsequentpractice of 
parties and travaux preparatoires’.51

Abovementioned cases and not only, give 
Koskenniemi and other scholars a fi rm ground 
for the next conclusion – ‘Everything depends 
on the bias of the institution.’52

IV. EFFECTS

One of the fi rst generalized list of negative 
and positive effects of the fragmentation of in-
ternational law can be found at Hafner.53

After more than a decade we can still say, 
most of provisions on list, published by him in 
Michigan Journal of International Law have not 
changed signifi cantly, what takes me to the 
point that the fragmentation process is on the 
same level. Neither can we suggest that like-
lihood of discovering new shortcomings has 
been neutralized. This takes us to a conclu-
sion that fragmentation process, more or less, 
does continue on the same level and since the 
WWII after which it had been observed, has not 
moved to the new stage. 

A. Threat to the Reliability and Credibility 
of International Law Primary Rules

As far as substantive law (in the sense of 
primary rules) is concerned,we now face dif-
ferent regimes relating to the same issue. In 
thisregard, legal regimes of a general nature 
compete with regimes of a morespecifi c nature, 
requiring rules such as lex specialis to resolve 
contradictions.Growing sectionalism and re-
gionalism around the globe has led tothe cre-
ation of new regional legal regimes, often more 
specifi c thanglobal regimes, geographically 
and otherwise, and more general thannational 
regimes. Such new legal regimes increase the 
opportunities forfriction. Thus, sectionalism 
and regionalism are powerful agents of inter-
nationalcooperation but are not necessarily 
unmitigated blessings forthe development of 
international law.54

As shown above, multiple sets of inter-
national regulations may applyto a given situ-
ation. This diversity of applicable regulation-
snecessitates complex arguments about which 
regulation to apply, andmay give rise to more 
confl icts than were solved by the creation of 
eachindividual legal regime.Diversity of prima-

ry rules could address specifi cproblems better 
than a few global, universal regimes, leading 
toincreased attempts at compliance by States 
if they feel that compliancewill actually achieve 
results. However, regardless of any positive 
assessment of multiplicity, it inevitably risks 
confl icts of obligations incumbenton a State.55

B. Secondary Rules
Fragmentation among the various regimes 

of international procedurallaw, regimes intend-
ed to ensure the observance of primaryinterna-
tional law, is even more evident than fragmen-
tation in primaryinternational law. The focus 
of international law has moved away fromthe 
elaboration of substantive law of a general 
nature, and towards thecreation of special re-
gimes and methods of enforcement. Dispute 
settlement institutionshave proliferated.56

Unfortunately, major problems arise when 
a Statecould resort to different mechanisms 
of enforcement (ranging from disputesettle-
ment to compliance mechanisms) in attempt-
ing to resolve oneproblem.Each enforcement 
mechanism considers itself committed fi rst of 
allto applying only its own system or subsys-
tem of standards. Becausemost organs, in par-
ticular the treaty bodies, may only apply their 
ownsubstantive law to disputes or situations 
brought before them (except, forinstance, the 
ICJ),States may engage in forum shopping, re-
sorting to themechanism that corresponds best 
to their State interests.57

Furthermore, a settlement reached byone 
organ will only resolve adispute within that 
system and not necessarily for the purpose of 
anotheror the universal system. This fact could 
therefore undermine any tendencytowards a 
homogeneous international law and system 
and couldengender an additional uncertainty of 
the standards to be applied to agiven case.This 
fragmented nature of judicial activity is aggra-
vated bythe lackof exchange of information be-
tween and among dispute settlement bodies.
It is diffi cult for one institution to become ac-
quainted with all theramifi cations of the judicial 
reasoning of another body, in particular ifthe 
activity is not made public.58

Therefore Hafnerrightfully summarizes– 
‘[t]he recent proliferation of secondary 
rules entails the risk of divergent solu-
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tions, which could undermine the author-
ity and credibility of such institutions and 
of international law in general. While the 
system of secondary norms underlying 
the primary norms of international law 
does have a common core that helps de-
fi ne the normative nature of international 
law, the diversity of the system tends to 
maintain or worsen the disintegrated na-
ture of international law and the interna-
tional system as a whole.’

C. The Positive Effect – Tailored Laws?
A growing specialization of international 

regulations and regimes accommodates vari-
ous needs and concerns of theStates engaged 
in international law-making, and States perceive 
thattheir individual positions are better respect-
ed in these special regimesthan in the global 
one. One may reasonably expect that, under 
such circumstances,States will be more en-
couraged to comply with theseregulations and 
regimes.Special regulations can betteraccom-
modate the special needs of certain situations.59

A less-than-global approach seems par-
ticularly necessary when differentStates clearly 
hold different beliefs about what basic values 
shouldbe preserved by international regulation. 
Illustration of these differentperceptions need 
not refer to the clash of civilizations; the simple 
fact ofreservations to human rights treaties suf-
fi ces. Another example is in theattempt to regu-
late the combat of terrorism; it is far easier to 
fi nd commonground for a regulation, particular-
ly a regulation defi ning terrorism,within a region 
than in the universal context. Such specialized 
regimes could even be used to progressively 
develop international law and serveas a prec-
edent for a global regime.60

Although problems inevitably result from 
the proliferation of specialregimes and regu-
lations, just as undoubted is the potential for 
positiveeffects on compliance with international 
law as well as on the stabilityand predictability 
of international relations.61

V. SUMMARY

The author began this article by seeking 
the grounds which has taken international law 
scholars to the exploration of what is today 
named as a fragmentation of international law. 
This paper has not advocated any practical or 
theoretical benefi ts or obstacles caused by this 
long process. The idea of afragmenting inter-
national law brings into question issues such 
as the systemiccharacter of international law, 
the lack of hierarchy, the absence of central-
ized institutions, and the problems of profes-
sional specialization, all of which have been-
particular points of debate for many decades. 

Now we have the International Law Commi-
ssion Report, which says the problem has its 
origins in the’diversifi cation and expansion’ of 
international law. But it does not mean to legal 
researchers that it is a scientifi cally dead end. 
Although the discussion of the fragmentation of 
international lawhas only ‘just’ begun, it has al-
ready engaged many different groups and bod-
ies, which we fi nd is the best way to conduct the 
discussions and weight all pros and cons of it. 

Present work echoes the rightful position 
of fragmentation experts, thatthere is no one 
single solution to the problem of confl ict among 
thefragments of international law. Paper repre-
sents we have different challenges so different 
solutions are needed forprimary rules and for 
secondary rules, accordingly one and uniform 
way-out cannot be sought, as long as even the 
concept of universality of international law is 
not and cannot be seen equally by the subjects 
of international law.

The goal identifi ed, is important and com-
plex, in designinga workable mechanism of con-
fl ict avoidance for future terms, which cannot be 
done withoutstudying the grounds of fragmen-
tation. We do hope this article will serve the re-
searchers interested in these issues of PIL as 
astimulus for next legal question marks and of 
course more scientifi c discoveries. 

1 See <www.echr.coe.int/Documents/Annual_report_ 2009_ENG.pdf>
2 W. Jenks, ‘Confl ict of Law-Making Treaties’, 30 BYIL (1953) 401 at 405.
3 The paper by Dirk Pulkowski Narratives of Fragmentation International Law be-

tween Unity and Multiplicity, See <www.esil-sedi.eu/sites/default/fi les/Pulkowski_0.PDF>
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4 (1) Fragmentation as an ontological problem: Is there such thing as an interna-
tional legal order? And what is its structure? Some jurists assume that the norms 
of international law necessarily mirror the divisions and disparities of the interna-
tional society. Others argue that the amalgam of a uniform international law could 
help to cover up such disproportions.(2) Others propose a strictly norm-based 
discourse. Irrespective of what the international order may look like from a socio-
logical point of view, lawyers are tasked to determine the relationship between 
individual norms. Sociology speak may be discreetly faded in to determine the 
‘object and purpose’ in whose light the norm should be interpreted.(3) To a third 
category of lawyers, such an approach is too formal, and formalistic. To their 
mind, the question of separateness or integration of different regimes of inter-
national law cannot be reduced to a logical operation of the Vienna Convention 
machinery. Instead, normative criteria – perhaps an emerging ordre public global 
– must ultimately guide legal decision making.(4) A last group of jurists is less 
concerned with the question of how different regimes are related to each other, 
than with the question how lawyers argue they are related. Often, the goal of 
this approach (which can be termed the critical approach) is to demonstrate the 
inconclusiveness or indeterminacy of legal reasoning.

5 Report of the International Law Commission on the work of its fi fty-second ses-
sion (1 May – 9 June and 10 July – 18 August 2000), p. 144.

6  As illustrative cases of the fragmentation risk, G. Hafnerfocuses on: The UN 
charter and other obligations under international law; Immunity and Human 
Rights obligations; International trade and environmental obligations; The UN 
Convention on the Law of the Sea and Fisheries Treaties and international regu-
lation on Broadcasting, ibid. p.145. 
See more research on correlation between Responsibility Law and fragmenta-
tion with – Kristen E. Boon, The Law of Responsibility: A Response to Fragmen-
tation?, Global Business & Development Law Journal / Vol. 25, 2012.

7 He mentions in this respect human rights, the law of the sea, the law of devel-
opment and environmental law. I. Brownlie, “Problems concerning the unity of 
international law”, in Le droit international à l’heure de sa codifi cation: études 
en l’honneur de Roberto Ago, vol. I (Università di Genova, Istituto di Diritto 
Internazionale e della Navigazione della Facoltà di Giurisprudenza) (Milano, 
Giuffrè, 1987), p. 156. 

8 i.e. norms creating bilateral reciprocal relations among States which leads to a 
splitting of the universal legal order in bilateral legal relations.

9 Both have to be combined with other conventions relating to specifi c watercours-
es such as the Rhine or the Danube. Solutions to the question of which of them 
is applicable in a given case are mostly found by a reference to the provisions 
in these treaties attaching priority to the more specifi c conventions and to the 
lex specialis rule. Nevertheless, even these legal devices cannot always solve 
issues, in particular if non-riparian States are involved. Furthermore, the provi-
sions regulating the precedence among these treaties very often escape a clear 
interpretation. 

10 Similar confl icts arise between regimes relating to trade matters and protec-
tion of the environment. The matter is even worse in the fi eld of environment 
where different international bodies try to promote the elaboration of relevant 
regimes. Examples which belong even to the same fi eld of international law are 
for instance the United Nations Convention to Combat Desertifi cation in those 
Countries Experiencing Serious Drought and/or Desertifi cation, particularly in 
Africa, the United Nations Framework Convention on Climate Change and the 
Vienna Convention for the Protection of the Ozone Layer.

11 The process of the expansion of international law goes, as Shaw notices, hand 
in hand with the upsurge in diffi culties faced and the proliferation in the number 
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of participants within the system, as well as the differences among them. One 
cannot say that States generally apply international law: they apply certain rules 
to a given case in relation to a certain other subject or group of subjects of inter-
national law. This disintegrated nature of international law is still aggravated by 
the divergence of the legal and political cultures to which States adhere, and the 
decreasing platform of universally shared values.

12 International courts have also addressed the issue, focusing generally on the 
question of precedence of the secondary norms of such mechanisms or subsys-
tems over the general secondary norms of international law. Whereas confl icts 
of primary norms could perhaps be attempted to be solved by recourse to the 
general secondary norms of lex specialis and lex posterior, this remedy is not 
always helpful in dealing with subsystems: each subsystem always claims for 
itself to be the lex specialis and applies its own rules irrespective of another 
subsystem. Practice shows that two subsystems with overlapping competencies 
can demand contradictory action. In this case the State involved has to decide 
to comply with one subsystem and to violate the other. This brings us full circle 
back to the original dilemma where States have to choose for themselves which 
norms they fulfi ll. 

13 Rossana Deplano (Hereinafter – Deplano), Fragmentation and Constitution-
alisation of International Law: A Theoretical Inquiry, European Journal of Legal 
Studies, Volume 6, Issue 1 (Spring/Summer 2013), p. 69.

14 Anne-Charlotte Martineau, ‘The Rhetoric of Fragmentation: Fear and Faith in 
International Law’ (2009) 22(1) LJIL 1, p. 27. 

15 Martti Koskenniemi, ‘The Fate of Public International Law: Between Technique 
and Politics’ (2007) 70 Modern L Rev 1, 4; Bruno Simma, ‘Universality of Inter-
national Law from the Perspective of a Practitioner’ (2009) 20 EJIL p. 265, 270.

16 Sahib Singh, ‘The Potential of International Law: Fragmentation and Ethics’ 
(2011) 24 LJIL p. 23, 24-25. 

17 Benvenisti and Downs, for instance, argue that fragmentation consists of ‘the 
increased proliferation of international regulatory institutions with overlapping ju-
risdictions and ambiguous boundaries’. Eyal Benvenisti and George W Downs, 
‘The Empire’s New Clothes: Political Economy and the Fragmentation of Interna-
tional Law’ (2007) 60 Stanford L Rev 595, 596; Pierre-Marie Dupuy, ‘The Danger 
of Fragmentation or Unifi cation of the International Legal System and the Inter-
national Court of Justice’ (1998-99) 31 NYU J Intl L & Politics 791. 

18 Case C-459/03 Commission of the European Communities v Ireland [2006] ECR 
I-4635. See Judgements here

19 For a background on the litigation see, among many, Robin Churchill and Joanne 
Scott, ‘The Mox Plant Litigation: The First-Half Life’ (2004) 53 ICLQ 643. 

20 In the fi rst stage, following several rounds of correspondence between the 
United Kingdom and Ireland which failed to address Ireland’s concerns regard-
ing the radioactive discharges of the MOX plant, Ireland instituted an interna-
tional tribunal for violation of Article 9 of the Convention for the Protection of 
the Marine Environment of the North-East Atlantic (OSPAR Convention). The 
OSPAR arbitral tribunal considered itself competent to take into consideration 
only the provisions of the OSPAR Convention.12 It held that the United Kingdom 
had not violated the duty to make available the relevant information to Ireland 
under Article 9 of the OSPAR Convention.
In the second stage, Ireland claimed a violation of the UN Convention on the Law 
of the Sea (UNCLOS) of 198214 for contamination of its water by the operation 
of the MOX plant. It brought proceedings against the United Kingdom pursuant 
to Article 287 UNCLOS, requesting the suspension of the MOX plant activities 
or, at least, interim measures. The ITLOS took the view that, although compe-
tent, it would be necessary to determine whether itself or the European Court of 
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Justice (ECJ) had defi nite jurisdiction to settle the dispute. Thus, bearing in mind 
considerations of mutual respect and comity between the two judicial institu-
tions, the ITLOS stayed the proceedings in order to avoid the risk of confl icting 
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2006 wlis seqtemberSi ruseTis fed-

eraciis xelisuflebam gada w yvita „dae-

saja“ saqarTvelo ruseTis federaciis 
jaSuSTa jgufis dakavebis gamo (rom-

lebic mogvia nebiT gadaeca moskovs), da 
moex di na moskovsa da peterburgSi mcxo -

vrebi eTnikurad qarTvelebis (ro gorc 
legalurad, aseve aralegalurad, ro-

gorc ruseTis federaciis moqalaqeobis 
mqone, aseve moqalaqeobis ar mqone) bar-

barosuli saSualebebis gamoyenebiT ga-

moZeveba.

statiaSi ganxilulia am movle nebze 
saerTaSoriso Tanamegob ro bis reaqcia, 
kerZod evropis sabWos monitoringis 
sistemaSi arsebuli erT-erTi wamyvani 
organos „rasiz misa da Seuwynareblobis 
winaaRmdeg evropuli komisiis“ pozi-

cia, da misi roli saerTaSoriso Tana-

me gobrobis mxridan ruseTis politikis 
dagmobis saqmeSi.

rasizmisa da Seuwynareblobis wina-

aRmdeg evropuli komisia (ekri) daaarsa 
evropis sabWom 1993 wels. es aris, da-

moukidebeli, adamianis uflebebis md-

gomareobis monitoringis ganmaxorcie-

lebeli organo, romelic specializ-

de ba rasizmsa da SeuwynareblobasTan 
da  kavSi re bul sakiTxebze. igi Sedgeba 
da mo ukidebeli, miukerZoebeli wev re-

bi sagan, romlebic iniSnebian mo raluri 
av toritetisa da rasizmis, qsenofobiis, 
antisemitizmisa da Seuwynareblobis sa-

kiTxebSi ga m oc dilebis safuZvelze. ek-

ris sa muSao programis erT-erTi Ziri-

Ta di qvakuTxedia „midgoma qveynebis 
mi xedviT“, riTac igi aanalizebs situa-

cias evropis sabWos TiToeul wevr qve-

yanaSi rasizmisa da Seuwynareblobis 
TvalsazrisiT da warmoadgens Tavis wi-

nadadebebs gamovlenili problemebis 
da Zlevis mizniT.

ekris moxsenebebi ar efuZneba da-

kiTxvebsa da mowmeTa Cvenebebs. es aris 
analizi, damyarebuli sxva dasxva wyaro-

Tagan miRebul uam rav informaciaze. 
dokumentaciis Seswavla xorcieldeba 
didi raodenobiT erovnuli da saerTa-

Soriso werilobiTi wyaros safuZvelze. 
adgilze viziti, detaluri informaciis 
Segrovebis mizniT, uSualod dakavSire-

bul rgolebTan (samTavrobo Tu arasam-

Tavrobo) Sexvedris saSualebas iZleva.

qveynebze daskvnebi aJRerebs arse-

bul problemebs, da mTlianobaSi aRe-

buli warmoaCens evropaSi arsebul ten-

deciebs. am tendenciaTa erToblioba ki 
saxavs im strategias, romelic komisiam 
unda ganaxorcielos, rac gamoixateba 
ekris zogadi politikis rekomendaci-

ebSi da maT implementaciaSi. dReisa-

Tvis miRebulia 14 rekomendacia da ki-

dev 2 aris momzadebis procesSi. maTgan 
yvelaze mniSvnelovani da aqtiurad gam-

oyenebuli aris re komendacia 7 „rasizmi-

sa da rasobrivi diskriminaciis winaaRm-

deg erovnuli kanonmdebloba“, romelic 
aqtiurad gamoiyeneba monitoringis pro-

cesSi, radganac masSi Camoyalibebulia 
ekris ZiriTadi moTxovnebi, romlebsac 
is uyenebs Sida saxelmwifoebriv samar-

Tals da maT saerTaSoriso samarT-

lebriv pozicias.

2006 wlis 27 seqtembers saqarTvelos 
organoebma daakaves 4 rusi oficeri, ja-

SuSobis braldebiT. meore dResve ruse-

Tis federaciam gamoiwvia Tavisi elCi, 
evakuacia moaxdina saelCos personali-

sa, Caketa ruseT-saqarTvelos sazRvari 
da SeaCera yvela saxis vizebis gacema 
saqarTvelos moqalaqeebze. miuxedavad 

mariam kevliSvili

rasizmisa da Seuwynareblobis winaaRmdeg evropuli 
komisiis (ECRI)1 roli, ruseTis federaciidan qarTveli 

migrantebis masobrivi deportaciis faqtTan 
dakavSirebiT saerTaSoirso negatiuri 

damokidebulebis CamoyalibebaSi
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m. kevliSvili, rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisiis (ECRI) roli, ruseTis ...

imisa, rom 2 oqtombers saqarTvelom ga-

dasca ruseTis federacias dakavebuli 
oficrebi, ruseTis deferaciam mainc 
daiwyo ekonomikuri sanqciebis gamoyene-

ba, Sewyda sahaero, saxmeleTo da sazRvao 
mimosvla saqarTvelosTan, amavdrou-

lad gamoacxada ruseTis federaciaSi 
mcxo vrebi yvela eTnikurad qarTveli 
„aralegal imigrantad“, maT Soris ru-

seTis federaciis moqalaqeobis mqone 
pirebi romlebic kriminalebs miakuTvna 
da gasca brZaneba, am pirebis winaaRmdeg 
garkveuli zomebis miRebis Sesaxeb.

moskovis policiam daiwyo eTnikur 
qarTvelTa „dokumentebis Semowmeba“. Zi-

riTadi mizani Setevisa gaxda adgilebi, 
sadac qarTvelebi ikribebodnen, iseTi 
rogoricaa Sesasvleli saqarTvelos sa-

elCoSi da moskovSi qarTul marTlma-

didebel eklesiaSi. moskovis ramdenime 
raionSi policiam skolis direqtorebi-

sgan moiTxova sia yvela eTnikurad qa-

rTveli bavSvisa da maTi mSoblebisa. 
daiwyo TviTneburi aTasobiT eTnikurad 
qarTvelebis dakaveba, maT Soris, vinc 
ruseTis federaciis moqalaqe iyo.

8 oqtombers Sinagan saqmeTa saminis-

trom daiwyo dakavebuli pirebis gaZeve-

ba da arc ki moerida, rom es gaZeveba xde-

boda satvirTo TviTmfrinavebiT, maT 
Soris naxiris gadamzidveliT. 

amgvarad, 2380 eTnikurad qarTveli 
iyo deportirebuli, xolo 2000 datova 
qveyana sakuTari xarjebiT, mas Semdeg 
rac miiRo Setyobineba maTi dauyonebli-

vi gaZevebis Sesaxeb.

mniSvnelovania is faqti, rom arc erT 
„damnaSaves“ ar mieca ufleba, gaesaCivre-

bina ruseTis federaciis mier gamoyeneb-

uli barbarosuli zomebi da iZulebuli 
iyvnen, ramdenime Tvis ganmavlobaSi au-

tanel pirobebSi yofiliyvnen Caketil 
oTaxebSi, rasac sami adamianis gardacva-

lebac ki mohyva. 
dadga sakiTxi, rogor unda emoqmeda 

ekris am situaciaSi, rodesac ruseTis 
federaciis organoebis marTlsawinaaRm-

dego qmedebis msxverplni eTnikurad qa-

rTvelebi iyvnen, romelTa umravlesoba 
migranti iyo.

mouxedavad evropis sabWoSi Camoya-

li bebuli „cxel kvalze reagirebis“ mi-

marT uaryofiTi poziciisa, ekrim Sesa Z-

leblad miiCnia gamoxmaureboda im barba-

rosul moqmedebebs, romelsac hqonda 
adgili ruseTis federaciaSi.

2006 wlis 15 dekembers ekris 41-e 
plenarul sxdomaze miRebul iqna evro-

pis sabWos istoriaSi pirveli „gancxade-

ba“, romelic adanaSaulebda ruseTis 
federacias eTnikur qarTvelTa masob-

riv deportaciaSi, rac uxeSad arRvev da 
adamianis uflebaTa da ZiriTad Tavisuf-

lebaTa dacvis konvencias.

imis gamo. rom es gancxadeba naklebad 
aris cnobili qarTuli sazogadoebisaT-

vis, mizanSewonilad migvaCnia srulad 
moviyvanoT am gancxadebis teqsti:

„evropis sabWos rasizmisa da 
Seuwynareblobis Sesaxeb evropuli 
komisiis 46 wver-qveyanaSi rasizmi-

sa da rasobrivi diskriminaciis wi-

naaRmdeg miniWebuli mandatiT, ga-

moxatavs Rrma SeSfoTebas ukanask-

nel movlenebze, romlebmac asaxva 
hpova eTnikurad qarTvel ruseTis 
moqalaqeebze da ruseTis federa-

ciaSi mcxovreb saqarTvelos moqa-

laqeebze.

es movlenebi, romlebsac xSir 
SemTxvevaSi danaSaulis donisa da 
aralegaluri migraciis Semcirebis 
sababiT anxorcielebdnen, Seicavda 
iseT qmedebebs, rogoricaa daka-

veba, deportacia, zogierT Sem-

Tx vevaSi fataluri SedegebiT da 
Zaladobis gansakuTrebuli Sem-

T xve vebiT. ekri am movlenebis ga-

mo, gamoxatavs Rrma sinansuls im 
zomebis gamo, romelsac anxorci-

elebs zogierTi sajaro organo 
spe cialurad garkveuli eTnikuri 
jgufis mimarT.

eyrdnoba ra rekomendaciebs, 
rom lebsac Seicavs ruseTis fed-

eraciis Sesaxeb mesame moxseneba, 
gamoqveynebuli 2006 wlis 16 maiis, 
ekri xazs usvams aucileblobas, 
raTa ruseTis federaciis xelisu-

flebis organoebma saqmiT daamt-
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kicon, rom eTnikuri qarTvelebis, 
iseve rogorc yvela sxva umcio-

resobaTa jgufis mimarT ruseTis 
federaciis teritoriaze, evropis 
sabWos standartebSi asaxuli kan-

onis uzenaesobisa da diskrimina-

ciis akrZalvis principebi mkacrad 
daculia“.1

yuradRebas ipyobs gancxadebis mri-

s xane toni da kritikis maRali xarisxi 
– komisia detalurad aRwers ruseTis 
federaciis xelisuflebis samarTaldam-

cavi organoebis (milicia, prokuratura, 
sasamarTlo) marTlsawinaaRmdego qmede-

bebs.

aRsaniSnavia isic, rom es gancxadeba 
aseve gamoqveynda evropis sabWos veb-

gverdzec2 2006 wlis 18 dekembers, rac 
im droisaTvis da Semdgomac unikaluri 
movlena iyo. msgavsi reaqcia evropis sab-

Wos mxridan, ar mohyolia ekris arc erT 
gancxadebasa Tu deklaracias.

mizanSewonilad migvaCnia, SevCerdeT 
ekris e.w. „cxel kvalze“, anu „swrafi re-

agirebis“ moqmedebaze, anu qveyanaSi aR-

mocenebul ama Tu im movlenaze, romle-

bic uxeSad arRvevda adamianis uflebaTa 
dacvis evropul konvencias da evropis 
sabWos swraf reagirebas moiTxovda. ma-

gram es funqcia ar yofila gawerili 
ekris kompetenciaSi da SemoRebul iqna 
ekris plenaruli sxdomebis gadawyve-

tlebiT. es aqcia gamoixateboda ekris 
mier miRebuli deklaraciebisa da gan-

cxa debebis formiT.

sakmarisia, gadavxedoT am saxis gada-

w yvetilebaTa sias, rom naTeli gaxdes ra 
saxis „swraf reagirebasTan“ gvaqvs saqme.

pirveli aseTi dokumenti gaCnda 
1999 wels3, rodesac mTeli msoflio SeS-

foTebuli iyo im faqtiT, rom serbe Tis 
erT-erT provinciaSi – kosovoSi cent-

raluri xelisuflebis mier daiwyo av-

tonomiis aRdgenis momTxovni adamiane-

bis (kosovarebis) fizikuri ganadgureba, 
rac eTnikur wmendaSi gadaizarda.4

deklaracia gamoxatavs ekris SeSfo-

Tebas (profound distress) mimdinare drama-

tuli movlenebis Sesaxeb kosovos kri-

zis Tan dakavSirebiT, magram arsad aris 

moxseniebuli serbeTi, anu qveyana, rome-

l sac brali edeboda adamianurobis wi-

naaRmdeg danaSaulSi.

amis Semdeg, 2005 wlis 17 marts ekrim 
miiRo rasobriv diskriminaciasTan brZo-

lis saerTaSoriso dRisadmi miZRvnili 
deklaracia5. deklaracia gmobda poli-

tikur gancxadebebsa da gamosvlebSi ra-

sistuli, antisemituri da qsenofobiuri 
elementebis gamovlinebis faqtebs da 
ayalibebda zogad poziciebs, aRnusxavda 
maT da iZleoda maT interpretacias.

magram orive dokumenti miznad isa-

xavda evropis sabWos yoveli wevrisadmi 
aRniSnuli problemis gacnobierebas da 
am gamowvevebisadmi brZolisaTvis da-

razmvas.

aRsaniSnavia, kidev erTi gancxadeba, 
romelic 2015 wlis ivnisSi iqna miRebu-

li6, is aseve zogad xasiaTs atarebs, ma-

gram Cven kvlevasTan mWidrod aris da-

kavSirebuli. mxedvelobaSi gvaqvs 2015 
wlis 19 ivnisis gancxadeba „Tanamedrove 
xmelTaSua zRvis regionSi mimdinare 
krizisis Sesaxeb“, romelic mouwodebs 
evropis sabWos wevr saxelmwifoebs dai-

razmon da erToblivad Seuwyon xeli 
„masobrivi migraciiT“ gamowveuli human-

itaruli problemebis gadawyvetas.7

rogorc vxedavT, 1993 wlidan 2006 
wlamde ekri Tavs ikavebda konkretul 
saxelmwifoSi raime mwvave movlenaze 
reagirebisagan. miuxedavad imisa, rom es 
movlenebi zustad jdeboda ekris kompe-

tenciis CarCoSi. 
rasakvirvelia, pirvelive momdevno 

ganrigiT gaTvaliswinebuli, monitor-

ingis Sejamebis Semcvel moxsenebaSi es 
movlenebi aisaxeboda, rasac ekris kri-

tikuli komentarebi da rekomendaciebi 
mohyveboda. es xdeboda arsebuli mov-

lenebis meore, mesame da zogjer, meoTxe 
wels, anu maSin arsebuli ganrigis mixed-

viT ekris unda ganexila konkretuli 
qveynis Semowmebis Sedegebi.

magram aseTi iyo evropis sabWos po-

litika, rac evropis sabWos mTavari or-

ganoebis da sxva, gansakuTrebiT, moni-

toringis sistemaSi Semavali organoebis 
saqmianobaSic aisaxeboda. 
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pirvelad, rodesac es wesi darRveu-

li iqna iyo 2006 weli, da isic kritikis 
obieqti erT-erTi zesaxelmwifo (ru-

seTis federacia) gaxda, ramac evropis 
sabWos praqtika Zirfesvianad Secvala 
da aiZula ufro moqnil da qmediT saer-

TaSoriso organizaciad qceuliyo. ro-

gorc cnobilia, 2006 wlis seqtemberSi 
ruseTis federaciis xelisuflebam ga-

da wyvita „daesaja“ saqarTvelo ruseTis 
federaciis jaSuSTa jgufis dakavebis 
gamo (romlebic mogvianebiT gadaeca 
moskovs), da moexdina moskovsa da pe-

terburgSi mcxovrebi eTnikurad qar-

Tvelebis (rogorc legalurad, aseve 
aralegalurad, rogorc ruseTis fede-

raciis moqalaqeobis mqone, aseve moqala-

qeobis ar mqone) barbarosuli saSuale-

bebis gamoyenebiT gamoZeveba.

qarTvelTa ruseTis federaciidan 
gaZevebis Semdeg, ekrim gaagrZela „swrafi 
reagirebis“ politika. rogorc statis-

tika gviCvenebs, am gadawyvetilebebma 
Sem deg Cveulebrivi xasiaTis reagirebis 
saxe miiRo: 2008 wlis 20 ivnisi8 (itali-

aSi boSebisa da imigrantebis Sesaxeb), 
2009 wlis 1 dekemberi9 (SveicariaSi mina-

reTebis mSeneblobis akrZalvis Sesaxeb), 
2010 wlis 24 agvisto10 (safrangeTSi boSa 
migrantebis Sesaxeb), 2012 wlis 7 ivnisi11 

(somxeTSi homofobiis gamovli nebis Se-

saxeb), 2012 wlis 4 seqtemberi12 (azerba-

ijanSi siZulvilis qadagebis Sesaxeb), 
2012 wlis 10 dekemberi13 (saberZneTSi ra-

sistuli da qsenofobiuri politikuri 
qmedebebis Sesaxeb). 

yvela es gancxadeba ar gacilebia 
ekris veb-gverdze dadebul informa-

cias. isic aRsaniSnavia, rom zogierT 
SemTxvevaSi ar iyo saWiro „dawvrilmane-

ba“ da konkretuli adamianis Tu konce-

fciur problemasTan dakavSirebiT spe-

cialuri gancxadebebis gakeTeba14.

am konteqstSi sainteresoa rasobri-

vi diskriminaciis likvidaciis komite-

tis (CERD)15 reaqcia, romelsac aseve 
evaleboda monitoringi rasobrivi dis-

kriminaciis yvela formis likvidaciis 
Sesaxeb konvenciis monawile qveynebSi 
rasobriv diskriminaciasTan brZola.

CERD-is 2008 wlis 20 agvistos doku-

mentSi16, romelic ruseTis federaciis 
morigi moxsenebis ganxilvas eZRvneba17, 
vkiTxulobT:

„13. ruseTis delegaciasTan ga ma-

rTuli dialogis gaTvaliswi nebiT, 
komiteti uTiTebs 2006 wels qarTuli 
biznesebis Ziebis, qarTveli studen-

tebis siebis dasadgenad sapolicio 
moTxovnebis, pirovnebaTa gadamow-

mebis, piradobis da ma dasturebeli 
dokumentebis ganadgurebis, araa-

damianuri mopyrobis pirobebSi pi-

rov nebaTa da ka vebis, gamartivebuli 
procedu re biT deportaciis da saqa-

rTvelos moqalaqeebisa da eTnikuri 
qarT ve lebis winaaRmdeg gamoyeneb-

uli sxva represiuli RonisZiebebis 
Se sa xeb angariSebs.

komiteti iZleva rekomendaci-

as, rom monawile saxelmwifom mim-

arTos damoukidebel organos, 
ra    Ta am ukanasknelma detalurad 
ga moiZios yvela is samarTaldarR-

ve va, rac dafiqsirda policiis 
mxri dan saqarTvelos moqalaqeebi-

sa da eTnikurad qarTvelebis wina-

aR mdeg, 2006 wels gamoyenebuli 
uka nono qmedebebis safuZvelze da 
miiRos prevenciuli RonisZiebebi, 
msga vsi aqtebis samomavlod Tavi-

dan acilebisaTvisn.18

ruseTis federaciis moxsenebaSi, 
ro melic man waradgina konvenciis me-9 
mu xlis moTxovnebis Sesabamisad da da-

TariRebulia 2012 wlis 9 ivnisiT me-13 
paragrafis pasuxad ruseTis federacia 
uaryofs yvela braldebas: 

 „415. 2006 wels ruseTis federa-

ciaSi saqarTvelos mo qa laqeebisa da 
eTnikurad qarTvelebis winaaRmdeg 
dafiqsirebuli adamianis uflebebis 
darRvevebis Sesaxeb angariSebi, 2007 
da 2008 wlebSi Seswavlil iqna proku-

raturis mier saqarTvelos respub-

likis mxridan, adamianis uflebaTa 
evropul sasamarTloSi Setanili ga-

nacxadis konteqstSi.

416. gamoZiebis farglebSi ar 
aR  moCenila aranairi mtkicebuleba 
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piradobis damadasturebeli doku-

mentebis ganadgurebis, araadami-

anuri mopyrobis pirobebSi pirovne-

baTa dakavebis, gamartivebuli pro-

cedurebiT deportaciis da sxva 
represiuli RonisZiebebis Sesaxeb.

417. gamovlinda, rom gamoZieba 
imis Taobaze imyofebodnen Tu ara 
saqarTvelos moqalaqeebi ruseTis 
federaciaSi droebiTi da mudmivi 
binadrobis regulaciebis dacviT, 
warmoebul iqna Sinagan saqmeTa da 
migraciis organoebis mier adminis-

traciul samarTaldarRvevaTa ko-

deqsis Sesabamisad, maTze delegi-

rebuli kompetenciis farglebSi. 
gamoZiebis safuZvelze Sekrebili 
masalebi, migraciis kanonmdeblobis 
damrRvevi pirebis mimarT adminis-

traciuli devnis dasawyebad, ga-

dacemul iqna sasamarTloebisaTvis, 
kanonis moTxovnaTa sruli dacviT. 
saqmeebis umravlesobaSi, adminis-

traciuli procesis safuZvelze, sa-

qarTvelos moqalaqeebis deporta-

ciasTan dakavSirebiT gamotanili 
sasamarTlo gadawyvetilebebi srul 
SesabamisobaSi iyo kanonTan.

418. prokuraturis organoebma 
mimarTes saapelacio instancias, maT 
Soris saqarTvelos moqalaqeebis mi-

marT, gamotanili im sasamarTlo ga-

dawyvetilebebis gasasaCivreblad, 
ro  mlebSic sasamarTlos mxridan da-

fiq sirda materialuri da saproce-

so kanonmdeblobis darRveva. saape-

la cio instanciam gaauqma qvemdgomi 
sasamarTloebis mier gamotanili 
ga dawyvetilebebi administraciuli 
samarTalwarmoebis Sesaxeb.

419. saqarTvelos moqalaqeebis 
da  kaveba da SemdgomSi deportacia 
ruseTis kanonmdeblobis Sesabami-

sad ganxorcielda. saqarTvelos mo-

qa laqeebis aseve maTi warmomadgen-

lebis mxridan ar dafiqsirebula 
sa  Civari dakavebis adgilas ukanono 
qmedebebisa an arasaTanado dakavebis 
pirobebis Sesaxebn.19

am mimoweridan Cans xasiaTi da stili 
CERD-is da konkretuli saxelmwifos 

Soris komunikaciis, romelic praqtiku-

lad azrTa mSvid urTierTgacvliT Semo-

ifargleba da yovelgvar realur Sedegs 
moklebulia, anu saxelmwifos mier Tu-

ndac aSkara absurdul pasuxiT dakmay-

ofileba, yovel SemTxvevaSi dRemde (3 
wlis Semdegac) serdis pasuxi ar iZebneba.

Tu gaviTvaliswinebT imas, rom ser-

dis moxsenebebi naklebad popularizire-

bulia, praqtikulad es barbarosuli 
qme debebi, romelic cnobili iyo media 
saSualebebisaT vis „haerSi Camoekida“ 
CERD-is saTanado reaqciis ar arsebobis 
gamo.

Tu SevadarebT ekrisa da serdis po-

ziciebs erTi da igive movlenis mi marT, 
aSkarad davinaxavT ekris principul 
pozicias zesaxelmwifos saqcielis mi-

marT, maSin rodesac serdi aSkarad cdi-

lobs Caanacvlos moskovis barbarosuli 
qmedebebis kritikas mokrZalebuli rCe-

vis toniT, isic movlenebidan ramdenime 
wlis Semdeg.

2007 wlis 23 marts saqarTvelom mi-

marTa adamianis uflebaTa evropuli 
sa sa marTlos TxovniT, mieRo warmoe-

baSi ruseTis federaciis xelisuflebis 
mxridan adamianis uflebaTa evropuli 
konvenciis da TviT ruseTis federaciis 
konstituciisa da sxva Sida sakanonmde-

blo aqtebis darRveva da daekisra ru-

seTis federaciisTvis dazaralebuli 
pirebisaTvis kompensaciis gadaxda20.

sasamarTlom miiRo saqme Georgia vs 
Russia gansaxilvelad, xolo amomwuravi 
ganxilvis Semdeg, romelic TiTqmis 10 
wels gagrZelda, miiRo ganCineba, rom-

liTac scno saqarTvelos saCivari das-

abuTebulad da uaryo ruseTis federa-

ciis mcdeloba „Caeyara yvela qarTveli 
aralegaluri migrantebis kalaTaSi, ro-

mlis winaaRmdeg nebismieri iZulebiTi 
zomebi misaRebi iyo“.

sagulisxmoa is faqtic, rom pirve-

lad ekris istoriaSi, swored misi gan-

cxadeba daedo erT-erT safuZvlad sa-

samarTlos gadawyvetilebas, romelic 
saqarTvelom waradgina adamianis ufle-

baTa evropul sasamarTloSi ruseTis 
federaciis winaaRmdeg.21
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amgvarad, ekris mier „swrafi reagi-

rebis“ kvalobaze miRebuli gancxadeba ar 
darCenila faratina qaRaldad, miuxeda-

vad damnaSave saxelmwifos mier yvela sax-

is mcdelobisa ar daeSva jer saqmis ganx-

ilvis dawyeba, da mas Semdeg rac pirvel 
mizans ver miaRwia – misi saxelisuflebo 
organoebis warmoamdgenelTa qmedebebi 
marTlzomier qmedebad warmoCena.

2015 wlis 2 ivliss saqarTvelos ius-

ticiis saministrom 2006 wlis Semod-

gomaze ruseTis federaciidan koleqti-

urad gamoZevebuli qarTvelebis darR-

veuli uflebebis aRdgenis mizniT, ad a -

mianis uflebaTa evropul sasamarTlo Si 
saqarTvelos poziciis amsaxveli do ku-

men ti waradgina da kompensacia mo iTxova.

miTiTebuli dokumenti efuZneba 
2014 wlis 3 ivliss adamianis uflebaTa 
evropuli sasamarTlos mier saqmeze – 
„saqarTvelo ruseTis winaaRmdeg“ – ga-

mo  tanil gadawyvetilebas, romliTac 
qar  Tvelebis uflebebis darRvevebis 
ara  erTi faqti dadginda.

aRniSnuli gadawyvetilebiT sasama-

rT lom dadgenilad miiCnia, rom 2006 
wlis Semodgomaze ruseTis federaciaSi 
adgili hqonda administraciul praqti-

kas, ris Sedegadac ruseTis federaci-

idan gamoaZeves 4,634 qarTveli, riTac 
maT mimarT dairRva adamianis uflebaTa 
evropuli konvenciis meoTxe oqmis me-4 
muxli. sasamarTlom, aseve, miuTiTa, rom 
2,380 qarTveli iyo ukanonod dakavebuli 
ruseTis federaciaSi da gamoZevebuli 
evropuli konvenciis me-3 da me-5(1), (4) 
muxlebis darRveviT, xolo dakavebule-

bidan sami qarTveli daiRupa patimrobi-

sas. sasamarTlom, aseve, miiCnia, rom 
ze moaRniSnuli uflebebis darRvevis 
msxver plTaTvis ar iyo xelmisawvdomi 
sa marTlebrivi dacvis qmediTi saSuale-

bebi, ramac gamoiwvia konvenciis me-13 
muxlis darRveva me-3, me-5 (1), (4) mux-

lebTan da meoTxe oqmis me-4 muxlTan er-

TobliobaSi.

aRniSnuli darRvevebis dadgeniT 
ru  seTis federacias warmoeSva samarT-

le b rivi valdebuleba, saqarTvelos ga-

da  uxados kompensacia zemoaRniSnuli 
uf  lebebis darRvevisTvis.

kompensaciis odenobaze SesaTan xmeb-

lad saqarTvelosa da ruseTis federa-

ciis iusticiis saministroebs 12-Tviani 
vada miecaT, xolo SeTanxmebis miuRwev-

lobis SemTxvevaSi, mxareebs daevalaT 
werilobiTi mosazrebebis wardgena aR-

niS nul sakiTxTan dakavSirebiT.

2014 wlis 3 seqtembers saqarTvelos 
iusticiis saministrom mimarTa adamianis 
uflebaTa evropul sasamarTlos da, ro-

gorc Suamavals, sTxova daxmareba ruse-

Tis federaciis iusticiis saministro-

sTan sasamarTlos SenobaSi molaparake-

bebis warmoebaSi. pasuxad, saqarTvelos 
mTavrobas ecnoba, rom molaparakebebis 
procesSi sasamarTlos CarTuloba miza-

n Sewonili iqneboda mogvianebiT, mas 
Semdeg, rac mxareebi sasamarTlos winaSe 
waradgendnen poziciebs kompensaciis 
Sesaxeb.

saqarTvelos iusticiis saministro-

Si ruseTis federaciis iusticiis samin-

istrodan adamianis uflebaTa evropuli 
sasamarTlos gverdis avliT araviTari 
dokumentacia an pozicia ar Semosula.

aRniSnulis gaTvaliswinebiT, evro-

puli sasamarTlos instruqciis Sesa ba-

misad da ruseTis federaciis iusticiis 
saministrosTan molaparakebebis Seu Z-

leblobis gamo, saqarTvelos iusticiis 
saministrom adamianis uflebaTa evro-

pul sasamarTloSi waradgina werilobi-

Ti mosazrebebi kompensaciis moTxovnis 
Taobaze.

gancdili moraluri zianis anazRau-

rebis mizniT saqarTvelo ruseTis fed-

eraciis xelisuflebisagan 70,320,000 ev-

ros iTxovs. es odenoba efuZneba msgavs 
saqmeebze igive sasamarTlos mier gamot-

anil precedentul gadawyvetilebebs.

aRniSnulTan dakavSirebiT, sasamar-

Tlo imsjelebs da gansazRvravs Semdgom 
procedurasa da mxareebis mier gadasa-

dgmel nabijebs. evropuli sasamarTlos 
meSveobiT unda miiRos saqarTvelom ru-

seTis federaciis poziciac, romelic 
mas sasamarTlosTvis unda waredgina, 
aseve, 12 Tvis vadaSi.

amgvarad, aRniSnul saqmeSi ikveTeba, 
rom:
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1. ekris 2006 wlis 15 dekembris gan cxa-

debis22 umniSvnelovanesi politi-

kuri Rirebuleba, rogorc ukve aR-

v niSneT, es iyo pirveli aseTi mka-

cri tonis kritika ruseTis federa-

ciis marTvis politikis mimarT da 
im faqtisa, rom es gancxadeba im 
droisTvis pirveli precedenti iyo 
evropis sabWos organoTa saqmiano-

baSi, rasac mowmobs evropis sabWos 
veb-gverdze am gancxadebis teqstis 
oficialuri gamoqveyneba23.

2. mixedavad imisa, rom es gancxadeba im 
TaviTve daido evropis sabWos veb-

gverdze, „ratomRac“ is ar figuri-

rebs saqarTvelos mier 2007 wlis 23 
martis saCivarSi adamianis uflebaTa 
evropuli sasamarTlos mimarT. 

3. is ar figurirebs, arc am sasamarTlo-

Si saqarTvelos wevri-mosamarTlis 
gansxvavebul mosazrebaSi (dissenting 
opinion), Tumca aRsaniSnavia, rom is 
warmodgenilia TviT sasamarTlos 
mier moZiebul dokumentebSi.24

mosalodneli iyo, rom ekri Tavis 
moxsenebaSi ruseTis federaciis Sesaxeb25 
specialurad moixseniebda 2006 wlis Se-

modgomis ambebs, romelzec komisiam ga-

moiCina didi principuloba da daarwmuna 
saerTaSoriso sazogadoeba, rom misTvis 
araviTari mniSvneloba ar aqvs romeli 
saxelmwifo Cadis danaSauls, migraciis 
araswor marTvaSi, adamianis uflebebis 
dacva upirobo moTxovnaa nebismieri sax-

elmwifos mimarT. 
miuxedavad, Tavis droze, ekris mier 

gamovlenili arnaxuli principulobisa, 
ruseTis federaciis mier eTnikurad 
qar Tveli mosaxleobis mimarT araadami-

anuri mopryobis Taobaze, ratomRac es 
politika konkretul sakiTxTan dakav-

SirebiT, mogvianebiT, radikalurad Se-

icvala. gaugebaria, es cvlileba dau-

devrobis Sedegia, Tu – gamiznulad, ar-

sebuli sakiTxis miCumaTebis mcdelobaa. 
Cndeba ara erTi kiTxvis niSani: 

 ratom araferi iyo naxsenebi, 2008 
wlis 23 seqtembers ruseTis federa-

ciaSi Catarebul mrgvali magidis ms-

vlelobisa da Semdgomi media gamox-

maurebisas?

 ratom araferia naxsenebi, ekris me-

oTxe ciklis moxsenebaSi ruseTis 
federaciis monitoringis Sesaxeb, 
romelic iyo am movlenebis Semdgom?

ufro metic, aseve gaugebaria da ar 
iZenebneba logikuri axsna im faqtTan 
dakavSirebiT, Tu ratom arsad aris ofi-

cialurad miTiTebuli ekris veb-gve r-

dze, ruseTis federaciaSi aRniSnuli 
mrgva li magidis Catarebis Sesaxeb. 

Tumca aseve kiTxvebs badebs saqarT-

velos mxarec am faqtTan dakavSirebiT:

 ratom ar iyo miTiTebuli adamianis 
uflebaTa evropul sasamarTloSi 
wardgenil saCivarSi aRniSnuli gan-

cxadeba?

 ratom ar iyo adamianis uflebaTa ev-

ropuli sasamrTlos qarTveli mo sa-

marTlis gansxvavebul mosazrebaSi 
naxsenebi igive gancxadeba?

erTaderTi SemTxveva rodesac am ga-

n cxadebam daikava saTanado adgili, es 
iyo, TviT adamianis uflebaTa evropuli 
sasamarTlos ganCineba, sadac es movlena 
sasamarTlos ruseTis federaciisadmi 
gamamtyunebeli ganCinebis erT-erTi sa-

fuZveli gaxda.

migvaCnia, rom ganxilul sakiTxSi sa-

qarTvelos unda gamoeCina meti yurad-

Reba sasamarTloSi wardgenisas sarCe-

lis dasabuTebisaTvis mniSvnelovani fa-

q tebis Segrovebisas, xolo ekric unda 
yofiliyo ufro Tanamimdevruli esoden 
didi rezonansuli poziciis implementa-

ciis bolomde miyvanis saqmeSi. 

1 Statement of the European Commission against Racism and Intolerance on re-
cent events affecting persons of Georgian origin in the Russian Federation, ad-
opted on 15 December 2006 at ECRI’s 41st plenary meeting https://wcd.coe.int/
ViewDoc.jsp?id=1074551&Site=COE

2 Statement of the European Commission against Racism and Intolerance on re-
cent events affecting persons of Georgian origin in the Russian Federation, ad-
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opted on 15 December 2006 at ECRI’s 41st plenary meeting https://wcd.coe.int/
ViewDoc.jsp?id=1074551&Site=COE

3 KOSOVO Declaration adopted by the European Commission against Rac-
ism and Intolerance (ECRI) at its 19th plenary meeting (Strasbourg, 15-18 June 
1999) http://www.coe.int/t/dghl/monitoring/ecri/archives/ECRIs_work/Kosovo_
Declaration/Kosovo_Declaration_en.asp 

4 ekri erTsulovanad gamoxatavs Tavis Rrma mwuxarebas bolo dros 
kosovos krizisTan dakavSirebul dramatul movlenebze.

ekri wuxs, rom asobiT aTasi kosovari iZulebuli gaxda daetovebi-

na sakuTari saxlebi. is mkacrad gmobs nebismieri formiT gamoxatul 
eTnikuri wmendas da imedovnebs, rom pasuxismgebeli pirebi warsdge-

bian haagaSi sisxlis samarTlis saerTaSoriso, yofili iugoslaviis, 
tribunalis winaSe. ekri mouwodebs yvela qveyanas da Sesabamis saer-

TaSoriso organizaciebs, xeli Seuwyon devnilTa dabrunebas sakuTar 
saxlebSi, krizisis Sedegad dazaralebuli qveynebis rekonstruqciisa 
da regionSi xelaxla demokratiuli usafrTxoebis damyarebisaken.

ekris ssurs, sakuTari kompetenciis farglebSi, xeli Seuwyos ev-

ropis sabWos regionSi ufro farTo Zalisxmevis ganxorcielebas, 
gansakuTrebiT, misi monawileobiT „samxreT-aRmosavleT evropaSi 
stabilurobis programis“ farlebSi. ekrim biuros daavala moamza-

dos konkretuli winadadebebi, rogoricaa ekris CBC-group-is grafi-

kis (ganrigis) Sesabamisi ganaxleba, imis gaTvaliswinebiT, rom dain-

teresebul saxelmwifoTa Sesaxeb ekris moxsenebebi gansakuTrebul 
saWiroebas warmoadgens ekris kompetenciis sferos farglebSi, ro-

melic gamomdinareobs krizisuli situaciidan, romlis winaSec imy-

ofeba regioni, specializirebuli erovnuli uwyebebis gaZlierebiT 
rasizmsa da SeuwynareblobasTan sabrZolvelad.

ekri gamoxatavs mzadyofnas, monawileoba miiRos nebismier Sesa-

bamis RonisZiebaSi, romelic moiTxovs mis kontribucias, im mizniT, 
rom aRdges ndobis atmosfero da xeli Seuwyos im rwmenas, rom „mra-

valkulturul da mravaleTnikur sazogadoebaSi erTad cxovreba, ar-

amarto SesaZlebelia, aramed – amdidrebs (enriching).“
5 ECRI Declaration on the use of racist, antisemitic and xenophobic elements in 

political discourse, adopted on 17 March 2005, – http://www.coe.int/t/dghl/moni-
toring/ecri/activities/14-Public_Presentation_Paris_2005/Presentation2005_
Paris_Declaration_en.asp 

6 Statement by the Council of Europe Anti-Racism Commission on the current 
humanitarian crisis in the Mediterranean – http://www.coe.int/t/dghl/monitoring/
ecri/Library/PressReleases/195-19_06_2015_StatemenMediterranee_en.asp 

7 evropis komisia rasizmisa da Seuwynareblobis winaaRmdeg (ECRI) 
gamoxatavs Rrma SeSfoTebas xmelTaSua zRvis regionSi arsebuli hu-

manitaruli krizisis gamo, romelic ukve amdeni adamianis sicocxlis 
fasi Rirs. 

mravali aTasi bavSvi, qali da mamakaci, sakuTari sicocxlis fasad, 
adamianiT movaWreebis mier arian eqsploatirebulebi da cdiloben 
gaqcevas sxvadasxva tragikuli situaciebidan maT samSobloSi. am 
situaciam gaaRviva qsenofobiuri damokidebuleba mTel rig evropis 
saxelmwifoebsa da sazogadoebebSi. aqamde am migrantebis didi umrav-

lesoba stumrobda samxreT evropis mxolod ramdenime qveyanas.

yvela piris Rirseba aris fundamenturi Rirebuleba, romelic gaT-

valiswinebulia evropis adamianis uflebaTa konvenciiT. migracia 
yvela Cveni qveynis saerTo gamocdilebis nawilia da Cven evropul Ri-

rebulebebze ukve didi gavlena moaxdina man.
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Sesabamisad, ekri mouwodebs evropis sabWos wevr saxelmwifoebs, 
rom solidaroba gamoucxados am Zalzed daucvel pirebs da gadaude-

beli mdgomareobis gaTvaliswinebiT, daabinaos (uzrunvelyos 
sacxovrebliT) saTanado raodenoba Tavis teritoriaze. es saerTo 
pasuxismgebloba ara mxolod daexmareba sasowarkveTil mdgomareo-

baSi myof pirebs, aramed ganamtkicebs evropis qveynebs Soris kavSirs.

8 Statement of the European Commission against Racism and Intolerance on re-
cent events affecting Roma and immigrants in Italy, adopted on 20 June 2008 
at ECRI’s 46th plenary meeting http://www.coe.int/t/dghl/monitoring/ecri/Library/
PressReleases/53-20_06_2008_en.asp – 

ekri gamoTqvams Rrma mwuxarebas italiaSi ganviTarebuli movle-

nebis gamo boSebisa da sxva imigrantebis mimarT.

boSebisa da imigrantebis winaaRmdeg dafiqsirebulia rasistuli 
da Zaladobrivi Tavdasxmebi. am konteqstSi ekri gamoxatavs sinanuls 
im rasistuli da qsenofobiuri diskursisaTvis rasac mimarTaven 
italieli politikosebi, rogorc umaRles doneze aseve mediasTan 
saubrisas. isic sayuradReboa, rom aseT kritikul situaciaSi ital-

ieli Tanamdebobis pirebis mxridan dafiqsirebuli midgoma kiTxvis 
qveS ayenebs qveynis mier erovnul da saerTaSoriso doneze uzrunve-

lyofil adamianis uflebaTa standartebs. ekri aRniSnavs, rom am mov-

lenebma gavlena iqonies ruminuli da sxva qveynebis warmomavlobis 
mqone boSebze, iseve, rogorc italiis moqalaqeobis mqone boSebze, 
rumineTis moqalaqeebsa da imigrantebze, romlebsac aqvT an ar aqvT 
legaluri statusi italiaSi. 

2006 wlis 16 maisis rekomendaciebTan bmaSi, ekri mouwodebs itali-

is mTavrobas, gamoiyenos efeqturi meqanizmebi rasizmisa da qsenofo-

biis, maT Soris, siZulvilis enis winaaRmdeg, italiis sazogadoebaSi 
aRniSnuli fenomenis damkvidrebis prevenciisaTvis. italiis mTavro-

bam unda uzrunvelyos yvelas, maT Soris, boSebisa da imigrantebis 
uflebaTa dacva. ekri mouwodebs italiis mTavrobas rom diskrimina-

ciis akrZalvis principi gamoyenebul iqnas boSebisa da imigrantebis 
mimarT.

9  Statement by the European Commission against Racism and Intolerance on the 
ban of the construction of minarets in Switzerland, 1 December 2009 – http://
www.coe.int/t/dghl/monitoring/ecri/activities/35-Declaration_minarets/Decla-
ration_en.asp – rasizmisa da Seuwynareblobis winaaRmdeg evropuli 
komisia gamoTqvams Rrma mwuxarebas Sveicariis saxalxo iniciativis 
mimarT, romlis Sesabamisadac Sveicariis konstitucias emateba mina-

reTebis mSeneblobis amkrZalveli muxli.

2009 wlis 15 seqtembris angariSSi ekrim calsaxad gamoxata sinanu-

li, rom iniciativa, romelic arRvevs adamianis uflebebs, SesaZloa, 
gatanil iqnas kenWisyraze. ekri imeds itovebda, rom aRniSnuli ini-

ciativa mxardaWeras ver moipovebda.

Znelad aRsaqmelia kavSiri minareTebis mSeneblobis winaaRmdeg 
mimarTuli iniciativisaTvis gamarTuli kenWisyris 57.5 %-ian Sedegsa 
da qveynis mier bolo wlebis ganmavlobaSi ganxorcielebul diskrim-

inaciis winaaRmdeg mimarTul RonisZiebebs Soris. kenWisyris aRniS-

nuli Sedegi gamoiwvevs diskriminacias muslimebis winaaRmdeg da 
daarRvevs maTi religiis Tavisuflebas. rogorc ekrim aRniSna Tavis 
angariSSi es qmnis Semdgomi stigmatizaciis risks da rasistul crur-

wmenas muslimi sazogadoebisadmi. 
ekri mouwodebs Sveicariis Sesabamis struqturebs zedmiwevniT 

Seiswavlon aRniSnuli kenWisyris Sedegebi da gaakeTon yvelaferi 
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SesaZleblobis farglebSi, adamianis uflebaTa saerTaSoriso samar-

TalTan Tavsebadi gamosavlis sapovnelad. amasTanave ekri xazs uvams 
Sveicariis saxelmwifo uwyebebis mxridan muslimTa warmomadgen-

lebTan dialogis dawyebis dauyovnebel aucileblobas“.
10 Statement by the European Commission against Racism and Intolerance on the 

situation of Roma migrants in France, Strasbourg, 24.08.2010 http://www.coe.
int/t/dghl/monitoring/ecri/Library/PressReleases/70-24_08_2010_Roma_Mi-
grants_en.asp – 

strasburgi 24.08.2010 – rasizmisa da Seuwynareblobis winaaRmdeg 
evropuli komisia Rrmad aris SeSfoTebuli safrangeTSi boSa mi-

grantTa mimarT gamoyenebuli mopyrobis gamo.

2010 wlis ivnisSi gamoqveynebul angariSSi ekrim mouwoda safran-

geTis Sesabamis uwyebebs safrangeTis sazogadoebis umravlesobaSi 
boSebis mimarT damkvidrebuli rasistuli da mtruli damokideb-

ulebis winaaRmdeg sabrZolvelad. 
jer kidev 2005 wels ekrim gamoaqveyna rekomendacia, rom safran-

geTis mxridan uzrunvelyofiliyo boSa migrantebisaTvis saTanado 
sacxovreblis, janmrTelobisa da ganaTlebis socialuri uflebebi. 
2010 wlis mdgomareobiT, bevri aseTi piri jer kidev cxovrobs gausa-

Zlis pirobebSi, saxeldaxelo karvebSi. politika, romelic efuZneba 
mtkicebas imisTaobaze rom miuxedavad safrangeTSi boSebis mimarT 
damkvidrebuli adamianis uflebaTa standartebis arsebobisa, maT 
mainc uCndebaT qveynis datovebis survili, ar SeiZleba CaiTvalos 
damakmayofilebel pasuxad. 

miuxedavad imisa, rom safrangeTma SesaZloa mimarTos imigraciis 
kontrols, saerTaSoriso valdebulebebTan SesabamisobaSi, ekris 
surs xazi gausvas, rom evrokavSiris moqalaqeebs aqvT ufleba, ro-

gorc imyofebodnen drois garkveuli periodiT, aseve, dabrundnen 
safrangeTis teritoriaze. mocemul SemTxvevaSi safrangeTma unda 
moiZios Sesabamisi gamosavali partnior saxelmwifoebTan da insti-

tutebTan TanamSromlobis pirobebSi. 
ekris saerTo xedvis Sesabamisad, evropulma saxelmwifoebma unda 

gamoiyenon efeqturi meqanizmebi boSebis mimarT agresiis, rogorc 
rasizmis sfecifiuri gamovlinebis winaaRmdeg sabrZolvelad. eTni-

kur niadagze diskriminaciaze dafuZnebuli samTavrobo politika da 
sakanonmdeblo winadadebebi miuRebelia da arRvevs evrosabWos wevri 
saxelmwifoebis samarTlebriv valdebulebebs.

11 Statement by the European Commission against Racism and Intolerance about 
recent events in Armenia, involving leading political fi gures openly condoning 
homophobic violence, Strasbourg, 7.6.2012 http://www.coe.int/t/dghl/monitoring/
ecri/Library/PressReleases/116-07_06_2012_Armenia_en.asp -

strasburgi 7.6.2012 – rasizmisa da Seuwynareblobis winaaRmdeg 
evropuli komisia gamoxatavs SeSfoTebas somxeTSi mimdinare movle-

nebis – wamyvani politikuri Tanamdebobis pirebis mxridan homofobi-

uri Zaladobis aSkara waxalisebis mimarT.

klubisaTvis cecxliswakidebis faqti maRali Tanamdebobis piris 
mier iqna Sefasebuli, rogorc swori da gamarTlebuli forma homo-

seqsualebis winaaRmdeg brZolis sawarmoeblad. policiis mier daka-

vebul TavdasxmaSi monawile erT-erT pirs xeli daafara parlamentis 
orma wevrma, romlebic, rogorc gamovlinda, Tavad uwyobdnen xels 
aRniSnuli aramrTlzomieri qmedebebis ganxorcielebas. 

ekri yuradRebas amaxvilebs im damangrevel Sedegebze, rac Sesa-

Zloa gamoiwvios aRniSnulma gancxadebebma da siZulvilis sxvadasxva 
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gamovlinebebma mSvidobiani da tolerantuli sazogadoebis Camoyal-

ibebis procesSi, ris damkvidrebasac ekri yovelTvis cdilobda somx-

eTsa da evrosabWos yvela sxva wevr-saxelmwifoSi.

 ekris miaCnia, rom msgavsi SemTxvevebi xels uwyobs dausjelobis 
saSiSi sindromis Camoyalibebas da safuZvlian safrTxes uqmnis ada-

mianis uflebaTa pativiscemas. Sesabamisad, ekri mouwodebs somxeTis 
uwyebebs, gamoiZion danaSaulebi im mizniT, raTa, sxvaTa Soris, dadg-

indes Cadenili samarTaldarRvevebis motivi. ekri, aseve, mouwodebs 
somxeTis politikur partiebs gaemijnon gamoxatvis msgavs formebs, 
romlebic calsaxad Seusabamoa ekris mier damkvidrebul Rirebule-

bebTan.

12 Statement by the European Commission against Racism and Intolerance con-
cerning the pardoning in Azerbaijan of a person convicted of hate crime, Stras-
bourg, 4.9.2012 http://www.coe.int/t/dghl/monitoring/ecri/Library/PressReleas-
es/117-04_09_2012_Azerbaijan_en.asp – 

strasburgi 4.9.2012 – 
rasizmisa da Seuwynareblobis winaaRmdeg evropuli komisia SeSfo-

Tebulia ramil safarovis Sewyalebisa da gaTavisuflebis gamo, ung-

reTidan azerbaijanSi misi gadayvanis Semdeg, 2004 wels somxeTis samx-

edro oficris mkvlevlobisaTvis samudamo patimrobis mosaxdelad.

 ekris yovelTvis miCnda da miaCnia, rom siZulvilze dafuZnebuli 
danaSauli saTanadod unda iqnas dasjili. SemaSfoTebelia, is gare-

moeba, rom safarovis msgavsi SemTxvevebi xels uwyobs rasistul 
niadagze ganxorcielebuli seriozuli danaSaulebis CamdenTa Soris 
dausjelobis sindromis damkvidrebis safrTxis Semcveli tendenciis 
ganviTarebas. aRniSnuli xels uSlis rasistuli Zaladobis winaaRm-

deg brZolas, rac, samwuxarod, mraval evropul saxelmwifoSi fiq-

sirdeba. 
ekri, aseve, interesdeba im gavleniT rac ramil safarovis Sewyale-

bam da gaTavisuflebam SeiZleba Seqmnas azerbaijanSi mcxovrebi so-

mexi mosaxleobis mimarT. ekrim araerTxel gausva xazi im kavSirs, rac 
arsebobs politikuri Tanamdebobis pirebis mxridan mTiani-yarabaRis 
konfliqtTan dakavSirebul mkacr gancxadebebsa da im diskriminaci-

ul mopyrobas Soris, rasac azerbaijanSi mcxovrebi somxebi ganicdian 
yoveldRiur cxovrebaSi. ekris miaCnia, rom dRes, rogorc arasdros 
,azerbaijanma unda gadadgas is nabijebi, rac xels Seuwobs somxebis 
usafrTxoebis uzrunvelyofas.

ekri mouwodebs azerbaijanis uwyebebs, ekris mier damkvidrebuli 
Rirebulebebis pativiscemisa da safarovis saqmiT gamowveuli situa-

ciis dasakompensireblad, Sesabamisi RonisZiebebis ganxorcielebi-

saken.

13  Statement by the European Commission against Racism and Intolerance 
concerning racist and xenophobic political activities in Greece, Strasbourg, 
10.12.2012 http://www.coe.int/t/dghl/monitoring/ecri/Library/PressReleases/ 
126-10_12_2012_Greece_en.asp – 

strasburgi 10.12.2012 – ekri gamoTqvams Rrma mwuxarebas neo-nacis-

turi, rasistuli da qsenofobiuri politikuri partiis (oqrosferi 
ganTiadi) mimarT, romelic moRvaweobs saberZneTis parlamentSi.

es partia Riad iyenebs nacionalistur da anti-imigraciul ritor-

ikas, dafuZnebuls berZnuli sazogadoebis mowyvladobis mtkicebaze, 
qyveyanaSi arsebuli ekonomikuri krizisis pirobebSi.

oqrosferi ganTiadis wevrebi policiasTan TanamSromlobiT sis-

tematurad mimarTavdnen Zaladobasa da siZulvilze dafuZnebul 
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danaSaulebs imigrantebis, politikuri oponentebis, eTnikuri umci-

resobebisa da maT winaaRmdeg, vinc gamoTqvamda SeSfoTebas aRniSnu-

li situaciis gamo.

ekri mouwodebs saberZneTis uwyebebs mkacri da efeqturi qmede-

bebis gansaxorcielebisken, raTa uzrunvelyofil iqnas, rom oqros-

feri ganTiadis mxridan ganxorcielebulma qmedebebma ar gamoiwvion 
Tavisufali da demokratiuli politikuri wesrigisa da individTa 
uflebebis darRveva.

ekri aRiarebs, rom yvelas ufleba Tavisuflad gawevriandes poli-

tikur partiebSi SesaZloa SeizRudos, maSin, rodesac politikuri 
partiebi axdenen Zaladobis gamoyenebis propagandas.

ekri moixmobs 2005 wlis 17 martis missave deklaracias politikur 
diskursSi rasistuli, antisemituri da qsenofobiuri elementebis 
gamoyenebasTan dakavSirebiT.

14 magaliTad: Statement by the European Commission against Racism and In-
tolerance concerning the pardoning in Azerbaijan of a person convicted of hate 
crime, adopted 4 September 2012; 

Statement by the European Commission against Racism and Intolerance on 
the ban of the construction of minarets in Switzerland, adopted 1 December 2009

15  Seiqmna 1969 wels da masSi monawileobs 177 saxelmwifo. 
16  CERD/C/RUS/CO/19 20 August 2008, CONSIDERATION OF REPORTS SUB-

MITTED BY STATES PARTIES UNDER ARTICLE 9 OF THE CONVENTION 
Concluding observations of the Committee on the Elimination of Racial Discrimi-
nation RUSSIAN FEDERATION

17 CERD/C/431/Add.2 29 July 2002, REPORTS SUBMITTED BY STATES PAR-
TIES UNDER ARTICLE 9 OF THE CONVENTION, Seventeenth periodic reports 
of States parties due in 2001, Addendum, Russian Federation

18 CERD/C/RUS/CO/19, 20 August 2008, par 13
19 CERD/C/RUS/20-22, 6 June 2012, Reports submitted by States parties un-

der article 9 of the Convention , Twentieth to twenty-second periodic reports of 
States parties due in 2012, Russian Federation, par 13(415-419)

20 ECtHR, CASE OF GEORGIA v. RUSSIA (I) (Application no. 13255/07)
21 Ibid.
22 Statement of the European Commission against Racism and Intolerance on re-

cent events affecting persons of Georgian origin in the Russian Federation, ad-
opted on 15 December 2006 at ECRI’s 41st plenary meeting – https://wcd.coe.
int/ViewDoc.jsp?id=1074551&Site=COE 

23 xelmisawvdomia: https://wcd.coe.int/ViewDoc.jsp?id=1074551&Site=COE 
24 ECtHR, CASE OF GEORGIA v. RUSSIA, Strasbourg, 3 July 2014, section – – 

The impugned events according to various international governmental and non-
governmental organisations.

25  ECRI report on the Russian Federation (fourth monitoring cycle), adopted on 20 
June 2013
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In September, 2006 the authorities of Ru-
ssian Federation decided to “punish” Georgia 
for detaining squad of Russian spies (later on 
transferred to Moscow), and to undertake ex-
pulsion of ethnic Georgians (legal and illegal 
residents as well as persons holding Russian 
citizenship and persons without citizenship) re-
siding in Moscow and St. Petersburg employ-
ing barbarian means. 

This Article discusses response on these 
events by international community, namely 
position of one of the leading monitoring or-
gans under the Council of Europe European 
Commission against Racism and Intolerance 
and its role in condemning Russian policy by 
international community. 

ECRI – European Commission against 
Racism and Intolerance was founded by the 
Council of Europe in 1993. This is indepen-
dent human rights monitoring body special-
ized in issues concerning racism and intoler-
ance. It consists of independent and impartial 
members, which are appointed based on moral 
authority and background experience in com-
bating racism, xenophobia, anti-Semitism and 
intolerance. One of the basics of ECRI work-
ing agenda is Country Monitoring Work. In the 
framework of its country monitoring work, ECRI 
examines the situation concerning manifesta-
tions of racism and intolerance in each of the 
Council of Europe member states and submits 
own proposals how to deal with the problems 
identifi ed.

ECRI reports are not based on interroga-
tions and witness testimonies. Reports are pro-
duced through analyzing loads of information 
furnished from various sources. Documentation 
is studied through the lens of huge amount of 
national and international paper sources, while 
country visits give opportunity of gathering in-

formation on spot and meeting with related 
(governmental and non-governmental) stake-
holders.

Country reports refl ect problems at hand 
and as a whole illustrate trends currently exist-
ing in Europe. Unity of these trends shapes the 
strategy to be undertaken by the Commission 
through adopting and implementing general 
policy recommendations. Up until now total 
of fourteen recommendations have been is-
sued and two more are under drafting process. 
Recommendation No.7 – National Legislation 
against Racism and Racial Discrimination – is 
the most signifi cant and frequently referred, 
which is vigorously applied in monitoring pro-
cess, as far as it outlines basic ECRI require-
ments for municipal law and positions these 
requirements on international legal level.

On 27 September, 2006 Georgian authori-
ties detained four Russian military offi cers for 
charges of espionage. On the very second day, 
Russian Federation summoned its ambassa-
dor from Georgia, evacuated entire diplomatic 
staff, shut down Georgian-Russian border and 
suspended issuance of all types of visas for 
Georgian nationals. Notwithstanding the fact 
that Georgia transferred detained offi cers to 
Russian Federation on 2 October, the latter still 
initiated imposition of economic sanctions: all 
air, land and maritime traffi c with Georgia had 
been halted. Furthermore Russian Federation 
declared all ethnic Georgians living in Russian 
Federation as “illegal immigrants” irrespective 
of their Russian citizenship; He affi liated such 
persons with criminals and ordered taking of 
special measures against them.  

Moscow police instigated “check-up” of 
documents of ethnic Georgians. Places, where 
Georgians regularly used to gather, such as en-
trance to the Georgian Embassy and Georgian 
Orthodox Church in Moscow, became main tar-
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gets of attack. In several districts of Moscow, 
the police requested list of ethnic Georgian 
pupils and their parents from the high school 
principals. Thousands of ethnic Georgians had 
been arbitrary detained, including those hold-
ing Russian citizenship. 

On 8 October, Ministry of Interior com-
menced deportation of detained Georgians, 
even without hesitation, via cargo planes, in-
cluding plane used for herd transportation.  

Consequently, 2380 ethnic Georgians had 
been deported, while some 2000 left the coun-
try by own expanses after receiving communi-
cation on their immediate eviction. 

It should be noted, that none of the “guilty” 
persons were allowed to appeal the barbarian 
measures employed by Russian Federation 
and they were forcibly held in unbearable con-
ditions in locked rooms throughout several 
months, which resulted in death of three per-
sons. 

The issue had been emerged as to how 
ECRI should have act in given circumstances, 
when ethnic Georgians, mostly migrants, be-
came victims of unlawful acts committed by the 
organs of the Russian Federation.

Despite the well-established negative po-
sition towards “hot pursuit” principle within the 
Council of Europe, ECRI made it possible to 
respond immediately on barbaric actions taking 
place in the Russian Federation.  

On 15 December, 2006, on its 41st Plenary 
Session, ECRI adopted “statement”, which was 
fi rst in the history of CoE to blame the Russian 
Federation in massive deportation of ethnic 
Georgians, which amounted to the grave brea-
ches of the Convention for the Protection of 
Human Rights and Fundamental Freedoms.

Due to the lack of familiarity with this Sta-
tement in the Georgian public, it would be more 
appropriate to re-state its whole text:

From the standpoint of its mandate to com-
bat racism and racial discrimination in the 
46 member States of the Council of Eu-
rope, the European Commission against 
Racism and Intolerance (ECRI) wishes 
to express its deep concern about recent 
events affecting Russian citizens of Geor-
gian origin and Georgian citizens in the 
Russian Federation. 

These events, which have in many cases 
occurred under the pretext of the need to 
clamp down on crime and illegal immigra-
tion, have included detentions, deporta-
tions, in some cases resulting in deaths, 
and reported cases of harassment. ECRI 
deeply regrets these measures, which 
have been directed by certain public au-
thorities specifi cally at a particular ethnic 
group. 
In keeping with the recommendations con-
tained in its third report on the Russian 
Federation published on 16 May 2006, 
ECRI emphasises the need for the Russian 
authorities to ensure that, in respect of 
persons of Georgian origin as well as all 
other minority groups within the Russian 
Federation, the rule of law is maintained 
and the principle of non-discrimination as 
embodied in Council of Europe standards 
is strictly observed.2

Particular attention should be drawn to the 
harsh tone of the Statement and higher degree 
of criticism – the Commission provides detailed 
description of unlawful acts by Russian law en-
forcement bodies (militia, prosecutor’s offi ce, 
and judiciary).

Notably, this Statement was published 
through the offi cial web site of the Council of 
Europe3 on 18 December, 2006 thus consti-
tuting unique occasion by that time and also 
subsequently as such reaction by the CoE had 
never been followed to any ECRI statements or 
declarations issued before. 

It would be apposite to stick on so-called 
“Hot Pursuit” or “Urgent Response” actions by 
ECRI whereas some emerged circumstanc-
es gravely violating European Convention of 
Human Rights required prompt reaction by 
the CoE. However, this function had not been 
enshrined in ECRI competences and was ad-
opted through the decisions of ECRI plenary 
sessions. Hot pursuit usually used to be mani-
fested in the form of releasing declarations and 
statements. 

In order to fully understand what type of 
“urgent response” is meant under hot pursuit 
principle, it is suffi cient to look through the list 
of such decisions. 

The fi rst such document was adopted in 
19994, while the entire world was embarrassed 
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with the fact that in Kosovo – one of the prov-
inces of Serbia – central authorities started 
physical extermination of Kosovars, who de-
manded restoration of autonomy for the prov-
ince. These measures were transformed into 
ethnic cleansing.5 

The Declaration expresses profound dis-
tress at the recent dramatic events related to 
the Kosovo crisis, but in nevertheless mentions 
Serbia – the country which allegedly was com-
mitting crimes against humanity. 

Furthermore, on 17 March, 2005, ECRI 
adopted declaration dedicated to the interna-
tional day for combating racial discrimination.6 
The Declaration has condemned use of racist, 
anti-Semitic and xenophobic elements in politi-
cal discourse and formed accounted and inter-
preted general positions. 

Both abovementioned documents aimed 
at raising awareness on this problem in all 
member states of the CoE and mobilizing ef-
forts in dealing with these challenges. 

One more statement, adopted in June, 
2015, attracts our particular attention;7 al-
though it bears general character, it is strongly 
bonded to this research. This Statement of 19 
June, 2015, is related to the current humani-
tarian crisis in the Mediterranean region and it 
calls upon all member states of the CoE to ex-
press solidarity and support joint solution of the 
humanitarian problems caused by “massive 
migration”.8

Apparently, throughout 1993-2006 ECRI 
preferred to abstain from addressing harsh 
events in particular states, despite the fact that 
these events absolutely fi tted the framework of 
ECRI competence. 

Certainly, these events had proper cover-
age in subsequently prescribed monitoring re-
ports, followed by critical comments and rec-
ommendations by ECRI; however this used to 
happen in second, third and in some instances 
fourth year after actual events occurred. This 
was a policy of the CoE, which had refl ection 
in the working process of its main organs and 
most primarily in the activities of monitoring 
bodies.

For the fi rst time, in 2006, this rule has 
been breached and one of the supra state 
(Russian Federation) became object of criti-

cism, which fundamentally altered previous 
practice of the CoE and forced it to transform 
into more fl exible and active international or-
ganization. As it is known, in September, 2006 
the authorities of Russian Federation decided 
to “punish” Georgia for detaining squad of 
Russian spies (later on transferred to Moscow), 
and to undertake expulsion of ethnic Georgians 
(legal and illegal residents as well as persons 
holding Russian citizenship and persons with-
out citizenship) residing in Moscow and St. 
Petersburg employing barbarian means.

Following the eviction of Georgians from 
the Russian Federation, ECRI has been con-
tinuously endorsing to the “hot pursuit” policy. 
As the statistical data demonstrates, such deci-
sions have been applied as a usual type of re-
action: 20 June, 20089 (related to the migrants 
and Roma people in Italy), 1 December, 200910 
(related to the ban on construction of minarets 
in Switzerland), 24 August, 201011 (related to 
the Roma migrants in France), 7 June, 201212 
(related to the expressed homophobia in 
Armenia), 4 September, 201213 (related to the 
hate teachings in Azerbaijan), 10 December, 
201214 (related to the racist and xenophobic 
political actions in Greece).

All these statements did not go any further 
but ECRI web-site. Remarkably, in some in-
stances even necessity to address specifi c per-
sons of conceptual problems, didn’t emerge.15

In this context, reaction by the Committee on 
Elimination of all forms of Racial Discrimination 
(CERD)16 also draws particular interest. CERD 
was also assigned monitoring of combat 
against racial discrimination in the contracting 
parties to the Convention on Elimination of all 
forms of Racial Discrimination. 

CERD document dated 20 August, 200817, 
related to the review of report18 by Russia, 
reads as follows:

13. Taking into consideration the dialo-
gue held with the Russian delegation, the 
Committee notes with concern reports 
about searches of Georgian business-
es, police demands for lists of names of 
Georgian students, identity checks, de-
struction of identity papers, detention in in-
humane conditions, deportations under a 
simplifi ed procedure and other repressive 
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measures against Georgian nationals and 
ethnic Georgians in 2006 (arts. 2, para. 1 
(a), 5 (b) and 5 (d) (i)). 
The Committee recommends that the 
State party undertake a thorough inves-
tigation, through an independent body, 
into all allegations of unlawful police 
conduct against Georgian nationals 
and ethnic Georgians in 2006 and adopt 
measures to prevent the recurrence of 
such acts in the future.19

In the report submitted by the Russian 
Federation under the Article 9 of the Convention 
(dated 9 June, 2012), responding to the para-
graph 13, Russia denies all allegations:

415. Reports of violations in 2006 of the 
rights of Georgian citizens and ethnic 
Georgians in the Russian Federation were 
investigated by the offi ces of the procura-
tor in 2007 and 2008 in the context of an 
application submitted by the Republic of 
Georgia to the European Court of Human 
Rights. 416. The investigation did not fi nd 
any evidence of destruction of identity pa-
pers, detention in inhumane conditions, 
deportations under a simplifi ed procedure 
or other repressive measures. 
417. It was determined that the investi-
gation into whether citizens of Georgia 
were in compliance with the regulations 
on temporary and permanent residence 
in the Russian Federation had been car-
ried out by the internal affairs and migra-
tion authorities in accordance with the 
powers vested in them by the Code of 
Administrative Offences. On the basis of 
the investigation, materials for instituting 
administrative prosecution against per-
sons who had violated the requirements of 
migration legislation were referred to the 
courts in accordance with the procedure 
prescribed by law. In the vast majority of 
cases, the court rulings on the deportation 
of Georgian citizens in administrative pro-
ceedings were in strict conformity with the 
law. CERD/C/RUS/20-22 64 GE.12-43423 
418. The prosecutorial authorities fi led ap-
peals against a number of decisions on 
administrative offences involving Georgian 
citizens in which the courts had allowed vi-

olations of rules of material and procedural 
law. Following a review of those appeals, 
the unlawful decisions taken in adminis-
trative proceedings were overruled by a 
higher court. 
419. The detention conditions of Georgian 
citizens held in special facilities pend-
ing their deportation were in conformity 
with the requirements of Russian law. 
There have not been any complaints from 
Georgian citizens or their representatives 
of unlawful placement in detention facilities 
or of improper detention conditions.20

This written communication clearly dem-
onstrates character and mode of encounter 
between CERD and a concrete state, which is 
manifested in calm exchange of opinions and 
lacks actual implications, thus CERD seemed 
satisfi ed even with the fully absurd answer by 
Russia as by far (after three years) CERD re-
sponse has not been found. 

In light of less popularity of CERD reports, 
above described barbarian actions, which gai-

ned media coverage, were “trapped in the air” 
in absence of adequate reaction from CERD.

 If we compare stances of CERD and ECRI 
toward the same event, obviously ECRI took 
much more principal position against supra 
state, whereas CERD clearly attempted to sub-
stitute criticism of Moscow with hesitant advis-
ing tone after several years elapsed from the 
events concerned. 

On 23 March, 2007 Georgia submitted 
application to the European Court of Human 
Rights requesting to admit claims against the 
Russian Federation on violation by latter of 
the European Convention of Human Rights, 
Russian Constitution and other national legis-
lative acts and to award compensation to the 
victims to be paid by the Russian Federation.21

The Court found the case Georgia v. 
Russia admissible and after almost ten years of 
reviewing the merits of the case adopted a de-
cision upholding Georgia’s claim and dismiss-
ing Russia’s attempt to “cope all Georgians in a 
tier of illegal migrants, which would justify any 
kind of forcible measures against them”.

Signifi cantly, for the fi rst time in ECRI 
history, exactly its statement, submitted by 
Georgia, was applied by the Court as one of 
the evidences for the decision.22
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Therefore, ECRI statement adopted on a 
“hot pursuit” mode didn’t remain a “pie in the 
sky” notwithstanding all efforts by the respon-
sible state to prevent review of the case and 
after failing in doing so, to validate actions by 
its authorities as lawful measures.   

On 2 July, 2015, Ministry of Justice of Geo-
rgia submitted position paper to the European 
Court of Human Rights seeking remedies for 
the victims of gross human rights violations as 
a consequence of 2006 collective expulsion of 
Georgians from the Russian Federation and re-
quested compensation. 

Indicated document is based on the Court’s 
decision of 3 July, 2014 on the case Georgia 
v. Russia, which found numerous violations of 
fundamental human rights of Georgians.

With this decision, the Court held that dur-
ing autumn of 2006, administrative practice 
aimed at expelling total of 4,634 Georgians 
had taken place in the Russian Federation. 
This practice violated Article four of the Fourth 
Protocol of the Convention. The Court also 
noted that some 2,380 Georgians were arbi-
trarily detained in and evicted from the Russian 
Federation in violation of the Articles 3, 5(1) and 
5(4) of the Convention, while three Georgians 
died in custody. The Court found that victims 
of abovementioned abuses were deprived of 
access to effective remedy, which resulted 
violation of Article 13 of the Convention in con-
junction with the Articles 3, 5(1), 5(4) of the 
Convention and Article 4 of the Fourth Protocol.

Finding these violations imposes legal ob-
ligation on the Russian Federation to pay com-
pensation to Georgia for breaching abovemen-
tioned rights. 

Ministries of Justice of Georgia an Russian 
Federation were given 12 month period time-
frame to agree on the amount of compensation 
and in case of failure to reach a deal, they were 
to submit written observations on this issue to 
the Court.

On 3 September, 2014, Ministry of Justice 
of Georgia applied to the European Court of 
Human Rights as a mediator and sought as-
sistance in holding negotiations with Russia in 
the Court premises. In response to this plea, 
Georgian authorities were informed that the 
Court’s involvement in this process would be 

more appropriate only after parties fi led their 
positions regarding compensation before the 
Court.

The Ministry of Justice did not receive any 
communication from the Russian counterpart 
bypassing the Court. 

Consequently, in line with the Court’s in-
structions and in light of impossibility to hold 
negotiations with the Russian Federation, the 
Ministry of Justice submitted written observa-
tion to the Court regarding the issue of com-
pensation.

For moral damage, Georgia requests total 
of EUR 70,320,000 from the Russian authori-
ties. This request is based on well-established 
case law on analogous cases by the same 
Court.

The Court is due to discuss the matter and 
determine subsequent procedures for parties. 
Georgia is expected to receive through the 
Court Russia’s written observation, which was 
due for submission also within 12 month pe-
riod. 

Therefore this case illustrates that:
1. ECRI statement of 15 December, 200623 

bears particular political signifi cance. As 
mentioned above, this was fi rst harsh criti-
cism against ruling policy of the Russian 
Federation and this was also fi rst prec-
edent under the CoE organs, which was 
published on the offi cial web-site of the 
Council.24

2. Even though this statement was immedi-
ately published on the web-site, “some-
how” it happened that Georgia did not 
include it in the application of 23 March, 
2007.

3. In addition, either dissenting opinion of 
the Georgian judge does not refer to this 
statement; however it is visible in the docu-
ments collected by the Court on its own.25

In the aftermath of the exodus, it was ex-
pected that in its forthcoming country report on 
Russian Federation26 ECRI would make spe-
cifi c emphasis on 2006 events, on which the 
Commission demonstrated the principle stance 
and convinced the international community that 
irrespective of the state concerned, ensuring 
and securing human rights is an unconditional 
requirement for all states.
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Despite the principal position of ECRI ex-
pressed previously on ill-treatment of ethnic 
Georgians by Russia, this policy has been dra-
matically changed later on. It is unclear – this 
alteration is a consequence of negligence or 
bears deliberate toning down implications. 
Numerous issues are emerged:
 Why the abovementioned events did not 

have proper coverage during the round-
table held in Russia on 23 September, 
2008?

 Why the fourth cycle of ECRI reports con-
cerning the Russian Federation monitoring 
does not refer to the described events?
Furthermore, absence of information on 

ECRI web-site about the above indicated 
roundtable is beyond any logic. 

However, Georgian side also leaves ques-
tions in this regard:
 Why the Statement was not included in 

the application of 23 March, 2007 to the 
European Court of Human Rights?

 Why the dissenting opinion of the Georgian 
judge does not refer to this Statement?
The only instance, when this Statement 

was given a proper weight is the ruling of the 
European Court of Human Rights, whereas the 
Court applied it as one of the basis of its moti-
vation. 

Our point is that Georgia should have paid 
stronger attention in collecting documents for 
submission to the Court. Also, ECRI should 
have acted more consistently in fi nalizing im-
plementation of its echoed position. 

1 Georgia joined the Council of Europe in 1999. In the same year, expert from 
our country was elected as ECRI member. Person selected for this position was 
academic Levan Alexidze, who held this duty up until 31 December, 2012. After-
wards former Ombudsman of Georgia Giorgi Tughushi was elected to take over 
this post. As for the deputy member, which fully substitutes the Member during 
his/her absence, in 2003-2009 this position was held by Konstantine Korkelia – 
professor of the International Law Institute at the Ivane Javakhishvili Tbilisi State 
University, and from there on this position has been held by Ketevan Khutsishvili 
– professor of the International Law Institute at the Ivane Javakhishvili Tbilisi 
State University.

2 Statement of the European Commission against Racism and Intolerance on re-
cent events affecting persons of Georgian origin in the Russian Federation, ad-
opted on 15 December 2006 at ECRI’s 41st plenary meeting https://wcd.coe.int/
ViewDoc.jsp?id=1074551&Site=COE

3 Statement of the European Commission against Racism and Intolerance on re-
cent events affecting persons of Georgian origin in the Russian Federation, ad-
opted on 15 December 2006 at ECRI’s 41st plenary meeting https://wcd.coe.int/
ViewDoc.jsp?id=1074551&Site=COE

4 KOSOVO Declaration adopted by the European Commission against Rac-
ism and Intolerance (ECRI) at its 19th plenary meeting  (Strasbourg, 15-18 June 
1999)
http://www.coe.int/t/dghl/monitoring/ecri/archives/ECRIs_work/Kosovo_Decla-
ration/Kosovo_Declaration_en.asp

5 ECRI’s 19th plenary meeting is taking place at a time when current events in 
Europe provide a tragic illustration of the consequences that a rise in racism 
and intolerance may have for all the populations of a region, regardless of their 
national or ethnic origin or religious beliefs.
ECRI is unanimous in expressing its profound distress at the recent dramatic 
events related to the Kosovo crisis. 
ECRI deplores the fact that hundreds of thousands of Kosovars have been 
forced to leave their homes. It fi rmly condemns any form of ethnic cleansing and 
expects that those responsible will be brought before the International Criminal 
Tribunal for the former Yugoslavia in The Hague. ECRI also urges all countries 
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and relevant international organisations to assist in the return of refugees to their 
homes, the reconstruction of countries most affected by the crisis and the re-
establishment of democratic security in the region. 
ECRI wishes to contribute, within its own fi eld of competence, to the wider efforts 
being carried out by the Council of Europe in the region, especially in the context 
of the latter’s participation in the Stability Programme for South-East Europe. 
ECRI has instructed its Bureau to prepare concrete proposals in this respect, 
such as adjusting the timetable for ECRI’s country-by-country work; taking into 
account, in ECRI’s reports on the countries concerned, the specifi c needs, within 
ECRI’s sphere of competence, arising from the crisis situation with which the 
region is faced ; the strengthening of national specialised bodies to combat rac-
ism and intolerance, etc. 
ECRI expresses its readiness to take part in any appropriate activities for which 
its contribution is requested, with the aim of re-establishing a climate of confi -
dence and promoting the belief that “living together, in a multicultural and multi-
ethnic society, is both possible and enriching”.

6 ECRI Declaration on the use of racist, antisemitic and xenophobic elements in 
political discourse, adopted on 17 March 2005, – 
http://www.coe.int/t/dghl/monitoring/ecri/activities/14-Public_Presentation_Par-
is_2005/Presentation2005_Paris_Declaration_en.asp

7 Statement by the Council of Europe Anti-Racism Commission on the current 
humanitarian crisis in the Mediterranean  – 
h t t p : / /www.coe . i n t / t / dgh l /mon i to r i ng /ec r i / L i b ra ry /P ressRe leas -
es/195-19_06_2015_StatemenMediterranee_en.asp

8 The European Commission against Racism and Intolerance (ECRI) wishes to 
express its grave concern at the current humanitarian crisis in the Mediterranean 
region, which has already cost so many human lives. 
Many thousands of children, women and men are risking their lives, and are be-
ing exploited by human traffi ckers, trying to escape various tragic situations in 
their home countries. This situation has ignited xenophobic attitudes in a number 
of European states and societies. Until now the great majority of these migrants 
are hosted in only a few countries of southern Europe. 
The dignity of all persons is a fundamental value enshrined in the European Con-
vention on Human Rights. Migration has been part of the common experience of 
all our countries and our European values have been greatly infl uenced by this. 
Accordingly, ECRI calls on the member states of the Council of Europe to show 
solidarity with these very vulnerable persons and to accommodate appropriate 
numbers of them in a fair manner on their territory, as a matter of urgency. This 
shared responsibility will not only help persons in desperate need but will also 
strengthen the bond between European countries.

9 The European Commission against Racism and Intolerance (ECRI) wishes to 
express its deep concern about recent events affecting Roma and many immi-
grants in Italy. 
Roma and immigrants have been the subject of violent racist attacks and entire 
communities have been held responsible for criminal acts committed, or alleg-
edly committed, by individuals from these communities. In this context, ECRI 
particularly regrets the persistent racist and xenophobic discourse by some Ital-
ian politicians, even at the highest levels, and in the media. It is also concerned 
that, in this critical situation, the Italian authorities are taking measures whose 
conformity with national and international human rights standards is question-
able. ECRI notes that these events have affected persons of Roma origin from 
Romania and other countries, but also Italian citizens of Roma origin, Romanian 
citizens generally, and immigrants, whether with or without legal status in Italy. 
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In keeping with the recommendations contained in its third report on Italy pub-
lished on 16 May 2006, ECRI emphasises the urgent need for the Italian authori-
ties to take a fi rm stand against all forms of racism and xenophobia, including 
hate speech, so as to curb and prevent the development of these phenomena in 
Italian society. The Italian authorities must ensure that law enforcement person-
nel protect every individual, including Roma and immigrants. ECRI calls on the 
Italian authorities to ensure that in respect of Roma and immigrants the rule of 
law is maintained and the principle of non-discrimination as embodied in Council 
of Europe standards is strictly observed.

10 The European Commission against Racism and Intolerance (ECRI) wishes to 
express its deep concern about the results of the Swiss popular initiative which 
approved the inclusion, in the Federal Constitution, of a new provision banning 
the construction of minarets. 
In its report on Switzerland published on 15 September 2009, ECRI clearly re-
gretted that “an initiative that infringes human rights can be put to vote”. ECRI 
added that it “very much hoped that it would be rejected”. 
The fi gure of 57,5% in favour of the ban, and the fact that the Federal Council’s 
and other key Swiss stakeholders’ call to vote against went unheeded, are dif-
fi cult to reconcile with the efforts made to combat prejudice and discrimination 
in the country over the last years. This vote will result in discrimination against 
Muslims and infringe their freedom of religion. As ECRI has warned in its report, 
this risks creating further stigmatisation and racist prejudice against persons be-
longing to the Muslim community. 
ECRI calls on the Swiss authorities to study carefully the consequences of this 
vote and do their utmost to fi nd solutions that are in keeping with international 
human rights law. In the meantime, ECRI emphasises the urgent need for the 
Swiss authorities to follow-up on its recommendation “to pursue their efforts and 
dialogue with Muslim representatives.

11  Strasbourg, 24.08.2010 – The European Commission against Racism and In-
tolerance (ECRI) is deeply concerned about the treatment of Roma migrants in 
France today. 
In a report published in June 2010, ECRI had called on the French authorities to 
combat the racist attitudes and hostility harboured by the majority population vis-
à-vis this community. In recent weeks high-ranking offi cials have made political 
statements and the Government has taken action stigmatising Roma migrants. 
The latter are held collectively responsible for criminal offences and singled out 
for abusing EU legislation on freedom of movement. ECRI can only express dis-
appointment about this most negative development. 
Already in 2005 ECRI had recommended that France should ensure Roma mi-
grants’ social rights to housing, health and education. In 2010 many such per-
sons still live in squalid conditions in makeshift camps. A policy based on evic-
tions and “incentives” to leave France, even assuming that relevant human rights 
standards are complied with, cannot provide a durable answer. 
While France may impose immigration controls in accordance with its interna-
tional obligations, ECRI wishes to recall that EU citizens have the right to be on 
French territory for certain periods of time and to return there. In these circum-
stances, France should look for sustainable solutions in cooperation with partner 
States and institutions. 
Generally speaking, ECRI considers that anti-Gypsyism, which is a particular 
form of racism, should be effectively combated in all European countries. Well 
resourced programmes capable of reaching out to the real target groups are 
needed to counter Roma marginalisation and the negative image that inevitably 
accompanies it. Government policies or legislative proposals that are grounded 
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in discrimination on ethnic grounds are impermissible and run counter to legal 
obligations binding on all Council of Europe member States.

12 Strasbourg, 7.6.2012 – The European Commission against Racism and Intoler-
ance (ECRI) of the Council of Europe wishes to express concern about recent 
events in Armenia, involving leading political fi gures openly condoning homo-
phobic violence. 
Setting a club on fi re was characterised by a high-ranking State offi cial as a re-
bellion against homosexuals, which was completely right and justifi ed. And one 
of the persons arrested by the police in connection with the attack was bailed out 
by two members of parliament, who appeared to provide support for the alleged 
perpetrators in, inter alia, declarations made to the press. 
ECRI draws attention to the destructive consequences that such statements – 
and the various manifestations of hatred they have encouraged – are likely to 
have for the peaceful and tolerant society it has always tried to foster in Armenia 
and all other Council of Europe member States. 
In ECRI’s view, events of this nature create a dangerous sense of impunity which 
undermines, in a fundamental manner, overall respect for human rights. ECRI, 
therefore, calls on the Armenian authorities to investigate fully the underlying 
criminal acts with a view to establishing, inter alia, the motives of the alleged 
perpetrators. It also calls urgently on all Armenian political parties to distance 
themselves from such extreme forms of expression, which are clearly incompat-
ible with the values that ECRI has always promoted.

13 Strasbourg, 4.9.2012 – The European Commission against Racism and Intoler-
ance (ECRI) of the Council of Europe wishes to express consternation at the 
pardoning and release of Ramil Safarov, shortly after he had been transferred 
from Hungary to Azerbaijan in order to serve there a sentence of life imprison-
ment imposed by a Budapest court for the murder of a Armenian army offi cer in 
2004. 
ECRI’s position has always been that hate crime should be adequately pun-
ished. It is, therefore, concerned that developments such as those in the Safarov 
case risk cultivating a sense of impunity for the perpetrators of racist offences of 
the most serious nature. This could undermine in a fundamental manner the fi ght 
against racist violence, which unfortunately continues to plague many European 
countries. 
ECRI is, in addition, apprehensive about the impact that the pardoning and re-
lease of Ramil Safarov might have on the general climate of opinion concerning 
the Armenian community in Azerbaijan. ECRI has repeatedly recognised the link 
between the harsh comments regularly made in this country about the Nagorno-
Karabakh confl ict and the discrimination that Armenians coming under Azerbai-
jan’s jurisdiction encounter in their daily lives. ECRI considers that, today more 
than ever, considerable efforts are needed on the part of the Azerbaijani authori-
ties to ensure that these persons do not feel threatened. 
ECRI wishes to draw the Azerbaijani authorities’ attention to the need to respect 
the values it has always promoted and to which they have subscribed when 
becoming a member of the Council of Europe. It urges them to take whatever 
measures are possible to redress the situation created by their handling of the 
Safarov case.

14 Strasbourg, 10.12.2012 – The European Commission against Racism and In-
tolerance (ECRI) of the Council of Europe wishes to express its deep concern 
about the rise and activities, in Greece, of Golden Dawn, a neo-Nazi, racist and 
xenophobic political party, which is represented in the Hellenic Parliament. 
This party openly uses virulent nationalist and anti-immigration rhetoric, drawing 
on the vulnerability of the Greek public during a time of extreme economic crisis 
in the country. 
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Members of Golden Dawn have systematically carried out acts of violence and 
hate crimes, at times tolerated by the police, against immigrants, political op-
ponents, ethnic minorities and those who express concern about the situation. 
ECRI calls upon the Greek authorities to take fi rm and effective action to ensure 
that the activities of Golden Dawn do not violate the free and democratic political 
order or the rights of any individuals. 
While ECRI recognises that everyone has the right to associate freely in political 
parties, their prohibition or enforced dissolution may be justifi ed in the case of 
parties which advocate the use of violence. 
ECRI furthermore recalls its declaration on the use of racist, antisemitic and xe-
nophobic elements in political discourse, adopted on 17 March 2005.

15 e.g. Statement by the European Commission against Racism and Intolerance 
concerning the pardoning in Azerbaijan of a person convicted of hate crime,  ad-
opted  4 September 2012; Statement by the European Commission against Rac-
ism and Intolerance on the ban of the construction of minarets in Switzerland, 
adopted  1 December 2009

16 Founded in 1969 and currently has 177 member states.
17 CERD/C/RUS/CO/19 20 August 2008, CONSIDERATION OF REPORTS SUB-

MITTED BY STATES PARTIES UNDER ARTICLE 9 OF THE CONVENTION 
Concluding observations of the Committee on the Elimination of Racial Discrimi-
nation RUSSIAN FEDERATION

18  CERD/C/431/Add.2 29 July 2002, REPORTS SUBMITTED BY STATES PAR-
TIES UNDER ARTICLE 9 OF THE CONVENTION, Seventeenth periodic reports 
of States parties due in 2001, Addendum, Russian Federation

19 CERD/C/RUS/CO/19, 20 August 2008, par 13
20 CERD/C/RUS/20-22, 6 June 2012, Reports submitted by States parties un-

der  article 9 of the Convention , Twentieth to twenty-second periodic reports of  
States parties due in 2012, Russian Federation, par 13(415-419)

21 ECtHR, CASE OF GEORGIA v. RUSSIA (I) (Application no. 13255/07)
22 Ibid
23 Statement of the European Commission against Racism and Intolerance on re-

cent events affecting persons of Georgian origin in the Russian Federation, ad-
opted on 15 December 2006 at ECRI’s 41st plenary meeting – https://wcd.coe.
int/ViewDoc.jsp?id=1074551&Site=COE

24 available at: https://wcd.coe.int/ViewDoc.jsp?id=1074551&Site=COE
25 ECtHR, CASE OF GEORGIA v. RUSSIA, Strasbourg, 3 July 2014, section D – 

The impugned events according to various international governmental and non-
governmental organisations.

26 ECRI report on the Russian Federation (fourth monitoring cycle), adopted on 20 
June 2013.
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Sesavali 

bolo aTwleulTa mTavari maxasiaTe-

beli iyo globalizacia, romelsac Tan 
axlda adamianTa mobilobis gazrda/mig-

racia da teqnologiuri progresi. yove-

live amis pirdapiri Sedegia is, rom da-

naSauli sul ufro xSirad scdeba erTi 
saxelmwifos sazRvrebs da transnacio-

nalur xasiaTs iZens. aseT SemTxvevebSi 
warmoSobis, tranzitisa da daniSnulebis 
saxelmwifoTa interesebi da kanonmde-

bloba upirispirdeba erTmaneTs da gav-

lenas axdens danaSaulis gamoZiebaze. 
samarTaldarRvevebis Cadenis Tavidan 
aci lebis mizniT aucilebelia am saxel-

mwifoTa qmedebebis koordinacia da 
gamocdilebis urTierTgaziareba; Se-

sa bamisad, gaCnda samarTaldamcavi orga-

nizaciebis TanamSromlobis gaZlierebis 
saWiroeba.1

winamdebare statia ganixilavs sama-

r Taldamcavi organoebis saerTaSori-

so TanamSromlobas da gansakuTrebul 
yuradRebas uTmobs policiis ataSee-

bis TanamSromlobas, mis samarTlebriv 
safuZvels da rols saerTaSoriso urT-

ierTobaSi. am sferoSi saxelmwifoTa 
praqtika ganxiluli iqneba saqarTvelos 
magaliTze. 

samarTaldamcavi organoebis 

TanamSromlobis mniSvneloba 

samarTaldamcavi organoebis Tanam-

Sromlobis mizania danaSaulis winaaRm-

deg brZola da prevencia gamocdilebis 
gaTaliswinebiT. 

samarTldamcavi organoebis TanamS-

romlobis saWiroeba da mniSvneloba 
kargadaa gaazrebuli Tanamedrove sa-

zo  ga doebaSi; aseTi TanamSromloba mim-

di  nareobs xelisuflebis sxvadasxva do -

neze da sxvadasxva formiT.2 konkretu li 

saWiroebis Sesabamisad, policiis Ta-

na   mSromloba SeiZleba ganxorcieldes 
nacvalgebis principiT, ormxrivi xe l Se-

k rulebebis safuZvelze, policiis ata-

Seebis TanamSromlobis an regionuli 
TanamSromlobis farglebSi (demokrati-

uli da ekonomikuri TanamSromlobis 
or ganizacia (GUAM), Savi zRvis ekono-

mi kuri TanamSromlobis organizacia 
(BSEC) da a.S.) an saerTaSoriso organi za-

ciebis formatSi (kriminaluri policiis 
saerTaSoriso organizacia (INTE RPOL), 
evropuli policiis ofisi (EURO POL)).

samarTaldamcavi organoebis efeq-

tiani TanamSromloba SesaZlebelia Sem-

degi sami safexuris gavliT: transna-

cionaluri problemis identificireba 
(organizebuli danaSauli, narkotikebi, 
terorizmi da a.S.), Sesabamisi samarT-

lebrivi bazis Seqmna (xelSekrulebebi, 
urTierTgagebis memorandumebi, konven-

ciebi) da bolos am samarTlebrivi bazis 
Sesruleba.3 

policiis saerTaSoriso TanamSrom-

lobis valdebuleba saxelmwifoebisaT-

vis moicavs TanamSromlobas sisxlis 
samarTlis sferoSi informaciis gacv-

las, mtkicebulebebis SegrovebaSi dax-

marebas da zogjer damnaSaveebis dakave-

bas. zogierTi danaSaulis prevencia da 
gamoZieba moiTxovs codnisa da gamoc-

dilebis gaziarebas, pirdapir i kavSiris 
damyarebasa da ndobis Camoyalibebas im 
organoebs Soris, romlebic xels Seuwy-

oben TanamSromlobis gaZlierebas. 

policiis ataSeebis TanamSromloba 

– roli da statusi 

policiis mokavSire oficrebis an 
po liciis ataSeebis TanamSromloba wa r-

moadgens policiis TanamSromlobis yve-

laze efeqtian an swraf TanamSro mlobas, 
vinaidan igi saSualebas iZleva mxareebs 

Salva kvinixiZe, miranda xabazi *

policiis ataSeebis saerTaSoriso 

TanamSromloba da saqarTvelo
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hqondeT swrafi da nakleb biurokrati-

uli kavSiri. danaSaulis winaaRmdeg br-

Zolis/sapolicio TanamSromlobis Ses-

axeb SeTanxmebebis Tanaxmad, policiis 
ataSeebi cvlian informacias, saukeTeso 
praqtikis, danaSaulisa da migraciis 
statistikis Sesaxeb; isini koordinire-

bas uweven erTobliv RonisZiebebs, wli-

uri daxmarebis/TanamSromlobis geg-

mebis damtkicebasa da ganxorcielebas, 
treningebs, saswavlo vizitebs da a.S. 

samarTaldacviT sferoSi saxelmwi-

fo Ta interesebs SeiZleba swored po -

li  ci is an uSiSroebis ataSeebi war mo-

adge n  dnen. saxelmwifoTa struqtu ris 
ga T  valiswinebiT SesaZlebelia, es ter-

mi ne  bi gamoiyenebodes erTnairi mniSvne-

lo biT an ganasxvavebdes policiur da 
uSiSroebis/dazvervis (uSiSroebis Za le-

bis fun qciebi: dazverva, kontrdazverva, 
anti-terorizmi da a.S.) funqciebs an niS-

navdes orives.4

vin aris policiis ataSe da rogoria 
misi saqmianobis samarTlebrivi baza? am 
kiTxvebze erTi pasuxi ar arsebobs. am 
institutis ganviTareba saxelmwifoTa 
pra  qtikisa da saerTaSoriso xelSekru-

lebebis safuZvelze moxda. 
metwilad policiis ataSeebi gamg-

zavni saxelmwifos saelCoebis an gener-

aluri sakonsuloebis TanamSromlebi 
arian.5

aRsaniSnavia, rom „ataSe“ ar aris ka-

ri eruli diplomati, aramed igi iniSneba 
adgilsamyofel saxelmwifosTan konkre-

tuli mimarTulebiT TanamSromlobis 
gaRrmavebis mizniT.6 xSirad ataSe ar 
aris warmdgeni saxelmwifos diploma-

tiuri samsaxuris an sagareo saqmeTa sa-

ministros TanamSromeli da mxolod „mi-

kuTvnebulia“ diplomatiur samsaxurze. 
diplomatiuri urTierTobebis Sesaxeb 
venis konvenciaSi (SemdgomSi – „1961 wlis 
konvencia“) aRniSnulia mxolod sazRvao, 
samxedro da saaviacio ataSe. Tumca iqve 
gansazRvrulia, rom warmdgeni saxelm-

wifo uflebamosilia daniSnos diploma-

tiuri misiis TanamSromlebi:

„me-5, me-8, me-9 da me-11 muxlebSi gaT-

valiswinebuli gamonaklisebis garda, 

warmdgen saxelmwifos Tavisuflad Seu-

Zlia daniSnos warmomadgenlobis perso-

nalis wevrebi. rac Seexeba samxedro, 
sazRvao Tu saaviacio ataSes, adgilsa-

myofel saxelmwifos SeuZlia moiTxo-

vos, rom maTi vinaoba winaswar gaacnon 
mas Tanxmobis misaRebad“.7

1961 wlis konvenciis zemoaRniSnuli 
debuleba iTvaliswinebs, rom warmdgen-

ma saxelmwifom winaswar unda acnobos 
adgilsamyofel saxelmwifos ataSeebis 
saxelebi; Tumca SeiZleba vivaraudoT, 
rom CamonaTvali ar aris amomwuravi da 
SesaZlebelia muSaobdes policiis, kul-

turis, savaWro, soflis meurneobis, ga-

naTlebis an sxva ataSec, raTa xeli Seu-

wyos or saxelmwifos Soris konkretul 
sferoSi TanamSromlobas ormxrivi in-

teresis gaTvaliswinebiT.8 
garda amisa, saxelSekrulebo samar-

Tlis Sesaxeb venis konvencia aRiarebs, 
rom xelSekrulebis ganmartebisas mniS-

vnelovania „xelSekrulebis gamoyenebis 
nebismieri Semdgomi praqtika, romelic 
afuZnebs mxareTa SeTanxmebas misi gan-

martebis Sesaxeb“.9 
sainteresoa belgiis samefos praq-

tika policiis ataSes daniSvnasTan daka-

vSirebiT. belgia miiCnevs, rom 1961 wlis 
konvenciis me-7 muxli vrceldeba poli-

ciis ataSes daniSvnazec, daSesabamisad, 
maT dasaniSnad mimarTavs imave procedu-

ras, rasac samxedro, sazRvao da saavi-

acio ataSeebis mimarT.10

policiis ataSes diplomatiur mi-

siaSi daniSvna regulirdeba, an unda 
re gulirdebodes,11 warmdgeni saxelm-

wifos kanonmdeblobiT. saxelmwifoTa 
praqtikis gaTvaliswinebiT, es sakiTxi 
SeiZleba mowesrigebuli iyos normati-

uli aqtiT12 an Sinagan saqmeTa da saga-

reo saqmeTa saministroebs Soris SeTa-

nxmebiT (urTierTgagebis memorandumi, 
TanamSromlobis SeTanxmeba an nebismieri 
sxva forma)13.

samarTaldamcavi organoebis 

TanamSromloba saqarTveloSi 

saqarTvelo bevri rTuli gamowvevis 
winaSe dgas misi geopolitikuri mdebare-
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obis, mimdinare konfliqtisa da okupa-

ciis gamo, qveynis mesamedze kontrolis 
ararsebobis gamo.14 maTi gadaWrisa da 
qveynis usafrTxoebis uzrunvelyofis 
mizniT Zalian mniSvnelovania samarTal-

damcavi organoebis TanamSromloba. 
saqarTvelos saerTaSoriso xelSek-

rulebebi da erovnuli kanonmdebloba 
amomwuravad aregulireben samarTal-

damcavi organoebis TanamSromlobas. 
bolo periodamde es ukanaskneli Ziri-

Tadad xorcieldeboda nacvalgebis pri-

n cipis da im ormxrivi xelSekrulebebis15 
safuZvelze, romlebic iTvaliswinebs 
policiis mokavSire oficrebis daniS-

vnas. policiis saqmianobisas mopove-

buli informaciis gacvlis garda, aseTi 
TanamSromloba saSualebas aZlevs saqa-

rTvelos da partnior saxelmwifoebs, 
gauziaron erTmaneTs gamocdileba da 
codna, aseve gaaZlieron samarTaldam-

cavi organoebis SesaZleblobebi. magal-

iTad, saqarTvelom warmatebiT daamar-

cxa e.w. „kanonieri qurdebis“ fenomeni; 
Sesabamisad, saqarTvelos gamocdileba 
Zalian mniSnelovania im evropuli sax-

elmwifoebisaTvis, sadac e.w. kanonieri 
qurdebis problema kvlav aqtualuria. 

2015 wlis agvistoSi ganxorciele-

buli reformis Semdeg Sinagan saqmeTa 
saministros (Sss) sapolicio da usafr-

Txoebis funqciebi gaiyo da Seiqmna sa-

xelmwifo usafrTxoebis samsaxuri, ro-

melic pasuxismgebelia usafrTxoebis 
sakiTxebze.16 winamdebare statia See xeba 
saerTaSoriso TanamSromlobas, ro mel-

sac axorcielebs Sss samarTaldamcavi 
miznebisaTvis. saqarTvelo saerTaSori-

so sapolicio TanamSromlobas axorcie-

lebs ormxrivi xelSekrulebebis, nac-

valgebis principis safuZvelze Tanam-

Sromlobis mravalmxrivi platformebis 
farglebSi. vinaidan saqarTvelo ITR-is 
wevria, Sss-Si Seqmnilia ITR-is erovnuli 
centraluri biuro, romelic koordina-

cias uwevs Sesabamis erovnul organoe-

bs, sxva saxelmwifoebis erovnul cen-

tralur biurosa da organizaciis gener-

alur samdivnos Soris TanamSromlobas.17 
Sss aseve aqtiurad TanamSromlobs, rom 

daiwyos strategiuli TanamSromloba 
uropol-Tan; imedia, 2016 wlis bolomde 
es TanamSromloba Sedgeba. 

Sss-s centraluri kriminaluri po-

li ciis departamentSi Seiqmna saerTaSo-

riso sapolicio TanamSromlobis samma-

r Tvelo, romlis mizania samarTaldac-

viT sferoSi TanamSromlobis xelSewy-

oba, maT Soris policiis mekavSire ofi-

crebis/ataSeebis saSualebiT.18 
rac Seexeba samarTlebriv bazas, aR-

saniSnavia, rom iusticiis saministros 
mier SemuSavebuli saqarTvelos kanoni 
„sisxlis samarTlis sferoSi saerTaSor-

iso TanamSromlobis Sesaxeb“ areguli-

rebs mxolod TanamSromlobas sasamarT-

lo organoebs Soris (mag.: eqstradicia 
da samarTlebrivi urTierTdaxmareba). 
am kanonis Sesabamisad erTmaneTisagan 
gaimijna samarTaldamcav organoebs So-

ris da sasamarTlo organoebs Soris 
saerTaSoriso TanamSromloba.19

sapolicio sferoSi saerTaSoriso 
Ta namSromlobis ukeT regulirebis miz-

niT, maT Soris erTiani midgomis dasan-

ergad Sss-m SeimuSava ori sakanonmdeblo 
aqti, kerZod: 

2012 wels Sss-s daiwyo muSaoba saqa-

rTvelos kanonze „samarTaldacviT sfe-

roSi saerTaSoriso TanamSromlobis 
Sesaxeb“, romlis mizani iyo danaSaulis 
Tavidan acilebis, gamovlenisa da aR-

kveTis sferoebSi efeqtiani TanamS ro-

mlobis xelSewyoba saerTaSoriso xel-

Sekrulebebisa da nacvalgebis principis 
safuZvelze da ministris an ministris 
moadgilis ad hoc gadawyvetilebebis 
safuZvelze. parlamentma aRniSnuli ka-

noni miiRo 2013 wlis 4 oqtombers. 
„samarTaldacviT sferoSi saerTa-

Soriso TanamSromlobis Sesaxeb“ saqar-

Tvelos kanonis SemuSaveba ganapiroba 
saqarTvelos ormxrivi da mravalmxrivi 
xelSekrulebebiT20 gaTvaliswinebulma 
valdebulebebma da saWiroebam, rom es 
valdebulebebi asaxuliyo erovnul ka-

no nmdeblobaSi. aRniSnuli kanoni aseve 
iTvaliswinebs saqarTvelos ormxrivi da 
mravalmxrivi xelSekrulebebiT gaTva-

liswinebuli valdebulebebis ganxorci-
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elebas, maT Soris sisxlis samarTlis 
saq meebze samarTlebrivi urTierTdax-

marebis Sesaxeb evropis sabWos konven-

ciis meore damatebiTi oqmisa21 da saer-

TaSoriso sapolicio TanamSromloba 
kiberdanaSaulis Sesaxeb budapeStis ko-

n venciis22 35-e muxlis Sesabamisad.

„samarTaldacviT sferoSi saerTa-

Soriso TanamSromlobis Sesaxeb“ saqa-

rTvelos kanonis Tanaxmad, uflebamo-

sil uwyebebs SeuZliaT saerTaSoriso 
TanamSromlobis ganxorcieleba am kan-

onis debulebebis Sesabamisad maSinac 
ki, rodesac ar arsebobs saerTaSoriso 
xelSekruleba.23

imave kanoniT ganisazRvra policiis/

usafrTxoebis ataSe24, mekavSire ofic-

rebis forumi25 da maTi mniSvneloba26.

kidev erTi mniSvnelovani sakanon-

mdeblo siaxle iyo cvlileba „diploma-

tiuri samsaxuris Sesaxeb“ saqarTvelos 
kanonSi. Sss-m cvlilebebis proeqti Se-

imuSava 2013 wels, rodesac SemoiRo po-

liciis ataSes/mekavSire oficris po-

zicia diplomatiur samsaxurSi. cvli-

lebebis Tanaxmad, policiis ataSe/me-

kavSire oficeri aris ufrosi diplo-

matiuri Tanamdeboba da niSnavs Sss.27 
sa qarTvelosa da mimRebi saxelmwifos 
ormxrivi Tanxmobis SemTxvevaSi, Se sa Z -

le belia samarTaldacviT sferoSi Ta-

nam  Sromloba policiis ataSes/mekavSire 

ofi cris saSualebiT, romelic dainiS-

neba diplomatiur misiaSi.

daskvna

daskvnis saxiT unda iTqvas, rom Ta-

namedrove saerTaSoriso samarTali bu-

n dovania da didwiladaa damokidebu-

li saelmwifoebis praqtikaze saxelm-

wifoebis sapolicio TanamSromlobis, 
gansakuTrebiT ki policiis ataSeebis 
TanamSromlobis sferosTan dakavSire-

biT. Tumca praqtikaSi TanamSromloba 
xo rcieldeba sxvadasxva doneze da Zi-

ri Tadad Seesabameba saxelmwifoTa sa-

Wiroebebs; xolo samarTlebrivi sa fu -

Zveli SeiZleba iyos rogorc ormxri vi, 
ise mravalmxrivi xelSekruleba. sa-

xelmwifoebis praqtika ar aris Tanami-

mdevruli; ase rom, naadrevia saubari 
CveulebiTi samarTlis ganviTarebazec 
am mimarTulebiT. TanamSromlobis mocu-

lobasa da formas gansazRvraven saxelm-

wifoebi sruli diskreciis farglebSi. 
miuxedavad amisa, globalizaciis 

epo qaSi sapolicio saerTaSoriso Tana-

m Sro mlobis mniSvnelobisa da praqtiku-

li Sedegebis gaTvaliswinebiT, saxelmwi-

foebi sakmaod aqtiurad TanamSromloben 
ormxrivi da mravalmxrivi xelSekrule-

bebis safuZvelze; saqarTvelo amis erT-

erTi saukeTeso magaliTia. 

*  winamdebare statiaSi gamoTqmuli mosazrebebi ar asaxavs saqarTve-

los mTavrobis pozicias da ekuTvnis mxolod avtorebs. 
1  Klosek, Jacqueline, The Development of International Police Cooperation within 

the EU and Between the EU and Third Party States: A Discussion of the Legal 
Bases of Such Cooperation and the Problems and Promises Resulting Thereof, 
American University International Law Review 14, no. 3 (1999): pp. 599-656; 
Defl em, Mathieu, International Policing —The Role of the United States gv. 808-
812 in The Encyclopedia of Criminology, edited by Richard A. Wright and J. 
Mitchell Miller, 2005, New York: Routledge

2 Per Gammelgard, International Police Cooperation from Norwegian Perspective, 
in Daniel J. Koenig, Dilip K. Das, International Police Cooperation: A World Per-
spective, 2001, gv. 231

3 United Nations, Report of the Eleventh United Nations Congress on Crime 
Prevention and Criminal Justice, aprili 2005, ix. bmulze: https://www.uno-
dc.org/documents/congress//Documentation/11Congress/ACONF203_18_e_
V0584409.pdf (bolos nanaxia 2016 wlis15 Tebervals). 
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4 ori gansxvavebuli terminis gamoyeneba imiTaa ganpirobebuli, rom 
sxvadasxva saxelmwifoSi es funqciebi SeiZleba ekuTvnodes or an 
erT organos. magaliTad, ixileT israelis Sesaxeb informacia Semdeg 
bmulze: http://www.israelemb.org/washington/AboutTheEmbassy/Pages/Po-
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INTRODUCTION
Recent decades are characterized with in-

creased pace of globalization, including more 
intense migration of persons and accompany-
ing technological developments. Such develop-
ments created a situation when crimes cannot 
be looked from the prism of one state as they 
spread across borders and increasingly have 
transnational character. In many cases legisla-
tions and interests of countries of origin, transit 
countries and/or destination countries overlap 
and impact combatting such crimes. The need 
of countries to coordinate their actions and 
share experience with a purpose to prevent 
crimes, created the necessity to strengthen fur-
ther law enforcement cooperation1.

This Article focuses on the international 
law-enforcement cooperation, with special em-
phasis on police attaché cooperation, its legal 
basis and role in modern international rela-
tions. Georgia will be discussed as an example 
of state practice in this fi eld.

Importance of law enforcement   
cooperation

The objective of the law enforcement co-
operation is combating crime in all its forms 
and prevention of crimes based on past experi-
ence. 

The need for and importance of law-en-
forcement cooperation is fully comprehended 
in modern society and is carried out on differ-
ent levels of authority and in different forms.2 
Considering specifi c need, police cooperation 
can be carried out on the basis of reciprocity 
principle, bilateral treaties, police attaché co-
operation, regional cooperation frameworks 
(GUAM Organization for Democracy and Eco-
nomic Development, Organization of the Black 
Sea Economic Cooperation (BSEC), etc.) or 
through international organizations (Interna-
tional Criminal Police Organization (INTER-
POL), European Police Offi ce (EUROPOL)).

Effective law enforcement cooperation 
could be established through the following 
three necessary steps: identifi cation of transna-
tional problem (organized crime, drugs, terror-
ism, etc.), creation of legal basis for address-
ing these problems (treaties, memorandums of 
under standing,) and last, but not least, enforce-
ment of the legal basis.3 

Obligations of countries with regards to 
inter national police cooperation include opera-
tional cooperation to exchange criminal intel-
ligence, assistance in gathering evidence and 
sometimes apprehension of suspected crimi-
nals. However, for the purposes of prevention 
of and response to specifi c crimes, it is also 
important to share knowledge and experience, 
establish direct contacts and nurture trust 
among law-enforcement agencies, which will 
facilitate future cooperation.

Police Attaché Cooperation – role   
and status

Police liaison offi cers or police attaché co-
operation has proved to be most effective and 
time preserving channel of police cooperation, 
since it provides for direct, prompt and less bu-
reaucratic communication between the parties. 
As regulated by bilateral agreements between 
respective parties on fi ght against crime/police 
cooperation, cooperation though police atta-
chés may include: exchange of criminal intel-
ligence information, best practices, statistics on 
crime and migration; coordination of joint mea-
sures, adoption and implementation of annual 
assistance/cooperation plans, trainings, study 
visits, etc. 

Police or security attaché are in a posi-
tion to represent state interests related to law 
enforcement to partner states. Depending on 
a government structure of a particular state, 
these terms may be interchangeable and dif-
ferentiate between purely police functions and 
security/intelligence matters (functions of se-
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curity forces: intelligence, counter-intelligence, 
counter-terrorism and etc.) or refer to both4.

Who is police attaché, what are their func-
tions and what is the legal basis of their op-
eration? These are the questions that do not 
have uniform answers as development of the 
concept of a police attaché has a long history of 
state practice and often regulated by bilateral 
treaties between states. 

In most cases, police attachés are mem-
bers of diplomatic missions of their sending 
states and are integrated with their embassies 
or general consulates.5

It is noteworthy that “attachés” are not con-
sidered to be career diplomats, rather they are 
appointed for the purpose of enhancing rela-
tions with host country in the specifi c fi eld of 
their expertise.6 Often attachés are not mem-
bers of the sending country’s diplomatic ser-
vice or foreign ministry, and therefore are only 
“attached” to the diplomatic mission. Though 
Vienna Convention on Diplomatic Relations 
(hereinafter “the 1961 Convention”) specifi cally 
mentions only military, naval and air attachés, 
it leaves up to sending state to appoint staff 
members of the mission:

“Subject to the provisions of articles 5, 8, 
9 and 11, the sending State may freely appoint 
the members of the staff of the mission. In the 
case of military, naval or air attachés, the re-
ceiving State may require their names to be 
submitted beforehand, for its approval”.7

This provision of the Convention only re-
fers to a prior notifi cation of the names of these 
attachés and the list is not exhaustive. Besides 
the police attaché, sending state may deploy 
cultural, commercial, agricultural, educational 
or any other attaché to strengthen ties in cor-
responding sphere depending on bilateral re-
lations between two states and their mutual 
interests.8 

Moreover, Vienna Convention on the Law 
of Treaties recognizes the importance of “any 
subsequent practice in the application of the 
treaty which establishes the agreement of the 
parties regarding its interpretation.”9 

With regards to the appointment pro-
cedures of police attachés the practice of 
the Kingdom of Belgium is very interesting; 
Belgium considers that Article 7 of the 1961 

Convention also applies to the appointment of 
police attaches and established the same regu-
lations of their appointments as for the military, 
naval or air attachés.10

Deployment of the police attachés to the 
diplomatic missions is or should be regulated 
by the national legislation of sending states11. 
Based on the state practice, this issue can be 
regulated by the relevant legal act12 or by an 
agreement (MoU, cooperation agreement or in 
any other form) between Ministry of Interior and 
Ministry of Foreign Affairs of a sending state13.

Georgia’s law enforcement cooperation

Taking into account strategic geo-political 
location and lack of control over the third of the 
country’s territories due to ongoing confl ict and 
occupation, Georgia faces many complex chal-
lenges. In order to successfully address them 
and ensure the security in the country, the im-
portance of international law-enforcement co-
operation should not be underestimated. 

Georgia’s international treaties and nation-
al legislation comprehensively regulate law-en-
forcement cooperation. Up to recently, police 
cooperation with partner countries was mostly 
carried out on the basis of reciprocity principle 
and bilateral agreements14 that provide ap-
pointment of police liaison offi cers. Besides 
sharing criminal intelligence information, inter-
national police cooperation provides opportu-
nities for Georgia and its partner countries to 
share experience and knowledge and improve 
the capacities of law enforcement agencies. 
For example, in view of Georgia’s success in 
combatting so called “thieves-in-law” phenom-
enon, Georgia’s experience and methods are 
very valuable for EU Member States that are 
now facing the same problem.

As a result of reform carried out in August, 
2015 police and security functions of the 
Ministry of Internal Affairs of Georgia (MIA) 
have been separated and new agency – State 
Security Service of Georgia assumed responsi-
bility for state security related issues.15 This ar-
ticle will focus of the international cooperation 
carried out by the Ministry of Internal Affairs 
of Georgia (MIA) for purely law-enforcement 
purposes. Besides bilateral agreements of 
cooperation, Georgia carries out international 
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police cooperation on the basis of reciprocity 
principle and within the frameworks of mul-
tilateral forums of cooperation. As a member 
of INTERPOL, National Central Bureau of 
INTERPOL under MIA is actively and effi ciently 
coordinating cooperation between relevant na-
tional agencies, with National Central Bureaus 
in other countries and General Secretariat of 
the Organization.16 MIA is also actively working 
to establish strategic and operational coopera-
tion with Europol and it is expected that this at-
tempt will succeed in the course of 2016.

For the purpose of facilitating active law-
enforcement cooperation, including through 
Police Liaison Offi cers/Attachés, special divi-
sion of International Police Cooperation was 
established in the Central Criminal Police 
Department of MIA.17 

As for the legal basis, it is noteworthy that 
the Law of Georgia on “International Coope-
ra tion in Criminal Matters”, elaborated by 
the Main Prosecutor’s offi ce of Georgia, only 
regu lates issues of cooperation between judi-
cial authorities (e.g. issues of extradition and 
mutual legal assistance). The mentioned Law 
introduced separation between international 
cooperation of law enforcement agencies and 
judicial authorities of Georgia.18

With the purpose of introducing uniform 
approach and regulations of police cooperation 
MIA initiated two important legal acts, namely: 

In 2012 MIA started development of a 
draft Law of Georgia on International Law 
Enforcement Cooperation for the realization 
of effi cient international cooperation in the 
fi eld of prevention, detection, and suppression 
of crimes on the basis of international trea-
ties, principle of reciprocity and ad hoc deci-
sions made by the Minister or Deputy Minister. 
The Parliament of Georgia adopted the law in 
October 4, 2013.

The need to develop the Law of Georgia 
on International Law Enforcement Cooperation 
emerged due to international commitments con-
cerning the cooperation envisaged by bilateral 
or multilateral treaties19 of Georgia and need to 
incorporate them into the national legislation. 
This Law also aims at fully implementing the 
obligations regarding international law enforce-
ment cooperation enshrined in the relevant bi-
lateral and multilateral treaties of Georgia, es-
pecially Council of Europe Second Additional 
Protocol to the European Convention on Mutual 
Assistance in Criminal Matters20 and internation-
al police cooperation envisaged by Article 35 of 
the Budapest Convention on Cybercrime21.

Based on the Law on International Law 
Enforcement Cooperation respective agen-
cies of Georgia can realize international police 
cooperation with law enforcement agencies of 
other countries or respective institutions of in-
ternational organizations on the basis of its pro-
visions without the need to refer internationally 
binding cooperation.22

The new Law provides the defi nition of po-
lice/security attaché23, forum of liaison offi cers 
and/or police/security attachés24 and their im-
portance25.

Another important legislation regulating 
Georgia’s international law-enforcement co-
operation is the Law of Georgia on Diplomatic 
Service. In 2013, MIA elaborated amendments 
to the law, which introduced the position of po-
lice attaché/liaison offi cer in the diplomatic ser-
vice. According to the amendments, police at-
taché/liaison offi cer will be a senior diplomatic 
agent, appointed by, and under the direct au-
thority of MIA.26 In case of mutual agreement of 
Georgia and receiving country, the regulatory 
framework is in place to enhance cooperation 
through police attaché/liaison offi cer appointed 
in the diplomatic missions.

* The views expressed in this article do not represent the offi cial position of the 
Government of Georgia, but are solely the views of the authors.
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Sesavali

diskriminaciis winaaRmdeg brZola 

warmoadgens adamianis uflebaTa samar-

Tlis umTavres qvakuTxeds da swored 

amitom jer kidev aSS-is 1776 wlis da-

moukideblobis deklaracia da adamianis 

uflebaTa 1789 wlis franguli deklara-

cia gansakuTrebul yuradRebas uTmobda 

Tanasworobis uzrunvelyofas.1 adamia-

nis uflebaTa sayovelTao deklaraciis 

pirvelive muxli adamianTa Tanasworobas 

aRiarebs da mTlianad deklaracia is-

eTi teqstiT aris dawerili, rom nebism-

ieri uflebiT sargebloba SeeZlos yve-

las diskriminaciis gareSe. sayovelTao 

deklaraciis msgavsad samoqalaqo da 

politikur uflebaTa Sesaxeb saerTa-

Soriso paqti, erTi mxriv, aRiarebs kan-

onis winaSe yvelas Tanasworobas da krZa-

lavs diskriminacias,2 xolo, meore mxriv, 

Tanasworoba, rogorc principi, asaxulia 

araerT uflebasTan mimarTebiT.3 analo-

giuri midgoma aris Camoyalibebuli eko-

nomikuri, socialuri da kulturuli uf-

lebebis Sesaxeb saerTaSoriso paq tSic.4 

gaeros paralelurad Tanasworobis 

ufleba da principi warmoadgens agreTve 

adamianis uflebaTa dacvis regionuli5 

aqtebis qvakuTxedsac. Tumca rogorc 

saerTaSoriso, ise regionalur done ze 

SesamCnevia aSkara tendencia, rom Tana-

s    worobis uzrunvelsayofad zogadi 

re     gu laciebis paralelurad Seiqmnas 

spe    cialuri aqtebi. kerZod, evropis, 

ame   rikis da afrikis regionebSi, sadac 

moq   medebs adamianis uflebaTa dacvis 

regi  onuli konvenciebi da maT ganxorci-

e le baze pasuxismgebeli Sesabamisi or -

ganoebi, damatebiT miRebulia speci a-

luri antidiskriminaciuli aqtebi.6 imis 

gaTvaliswinebiT, rom saerTaSoriso ko-

n venciebi moqmedebs regionebSic, Cnde-

ba bunebrivi kiTxvebi – arsebobs Tu ara 

calkeuli niSnis mixedviT specia luri 

antidiskriminaciuli aqtebis arsebo-

bis saWiroeba regionalur doneze? re-

gionul doneze moqmedi specialuri aq-

tebi iZleva Tu ara Tanasworobis uf-

lebis uzrunvelyofis ufro met garan-

tias? ramdenad efeqtiania maTi praqti-

kuli implementacia? 

Sesabamisad, winamdebare statia mi z-

nad isaxavas regionebSi moqmedi special-

uri antidiskriminaciuli aqtebis anal-

izs aRniSnuli kiTxvebis WrilSi. dasax-

uli miznis misaRwevad Seswavlil iqneba 

evropis, afrikisa da amerikis kontinen-

tebze moqmedi regionuli konvenciebi da 

maTi arsebobis mizaSewoniloba. 

1. evropis regionSi moqmedi special-
uri antidiskriminaciuli aqtebi

adamianis uflebaTa dacvis kuTxiT 

evropis regionis Seswavlis dros yura-

dReba unda gamaxvildes rogorc evro-

sabWos, ise evrokavSirSi moqmedi si s-

temis Taviseburebebze. Tumca, imis ga-

T valiswinebiT, rom evrokavSiris oc-

da rvave saxelmwifo amavdroulad aris 

ev ro sabWos wevri, mizanSewonilia, pi-

r vel rigSi gaanalizdes evrosabWoSi 

mo  q medi specialuri antidiskriminaci-

uli konvenciebis daniSnuleba da amis 

Semdeg iqnas mimoxiluli evrokavSiris 

Taviseburebani.

1.1. diskriminaciis amkrZalavi   

specialuri konvenciebis samarT-

lebrivi da praqtikuli Sedegebi  

evrosabWos farglebSi 

evrosabWos farglebSi adamianis 

uf      lebaTa dacvis umTavres dokuments, 

cxa     dia, warmoadgens 1950 wels miRebu-

beqa ZamaSvili

regionalur doneze arsebuli specialuri

antidiskriminaciuli aqtebis datvirTva

diskriminaciis zogadi akrZalvis fonze
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li adamianis uflebaTa da ZiriTad Ta-

vi  suflebaTa dacvis konvencia, romlis 

me-14 muxli swored diskriminaciis akr-

Za lvas isaxavas miznad. diskriminaciuli 

niSnebis CamonaTvali TiTqmis identu-

ria gaeros saerTaSoriso paqtebis da 

moicavs iseT niSnebs, rogoricaa: sqesi, 

rasa, kanis feri, ena, religia, po li-

tikuri da sxvagvari Sexeduleba, ero v-

nuli an socialuri warmomavloba, ero-

vnuli umciresoba, sakuTreba, da ba deba 

an sxva statusi. Tumca, unda iT qvas, 

rom uSualod me-14 muxlis konstruqcia 

TaviseburebiT gamoirCeva, rac gamoix-

ateba imaSi, rom diskriminacia SeiZleba 

dadgindes mxolod sxva ZiriTadi uf le-

bis darRvevis dros da ara damoukide-

blad.7 swored amitom, 2000 wels miRebu-

li me-12 damatebiTi oqmiT aikrZala dis-

kriminacia, rogorc damoukidebeli kat-

egoria da is SezRuduli ar aris mxolod 

uflebebiT Tanasworad sargeblobis 

uz runvelyofiT. kerZod, es norma saja-

ro dawesebulebas agreTve ukrZalavs 

piris diskriminacias raime diskreciuli 

uflebamosilebis ganxorcielebisas an 

nebismieri sxva qmedebis dros, romelic 

SeiZleba gamoixatos moqmedebaSi an umo-

qmedobaSi.8 amasTan, unda iTqvas, rom kon-

venciasa da me-12 damatebiT oqmSi dis-

kriminaciuli niSnebis CamonaTvali ar 

aris amomwuravi da diskrimiancia ikrZa-

leba nebismieri sxva niSnis safuZvelzec, 

romelic eqspliciturad ar aris mox-

seniebuli teqstSi. rogorc konvenciis 

me-14 muxlis, ise me-12 damatebiTi oqmis 

ganxorcielebaze sasamarTlo kontrols 

axorcielebs adamianis uflebaTa evro-

puli sasamarTlo9 da sakmaod mdidaria 

diskrimianciasTan mimarTebiT sasamarT-

lo praqtika.10 Sesabamisad, evrosabWos 

farglebSi diskriminaciis akrZalvis 

kuTxiT saxezea, rogorc Sesabamisi sa-

marTlebrivi CarCo, ise misi praqtikaSi 

aR srulebisTvis saWiro meqanizmebi.

miuxedavad diskriminaciis zogadi 

akrZalvis kuTxiT arsebuli CarCos ar-

sebobisa, evrosabWos farglebSi 90-iani 

wlebidan moyolebuli daiwyo speci a-

luri antidiskriminaciuli aqtebis Se-

muSaveba. erT-erTi pirveli amgvari aqti 

gaxldaT 1992 wels miRebuli regionuli 

an umciresobaTa enebis evropuli qartia, 

romelic ZalaSi Sevida 1998 wels.11 qartia 

Tavisi bunebiT gacilebiT metia, vidre 

ubralod enis an erovnuli umciresobis 

niSniT diskriminaciis amkrZalavi doku-

menti, ramdenadac is miznad isaxavs um-

ciresobebis da regionuli enebis dacvis 

da ganviTarebis mTeli sistemis Seqmnas.12 

Tumca, qartiis erT-erT ZiriTad amoca-

nas warmoadgens umciresobaTa enebiT mo-

sargebleebs hqondeT sxvebis Tanaswori 

SesaZleblobebi13 da realurad nebis-

mieri pozitiuri RonisZiebis miReba, 

romelic saxelmwifos ekisreba, swored 

diskriminaciis Tavidan acilebas gamoi-

wvevs Sedegad.14 samarTlebrivi kuTxiT 

qartia Zalian mniSvnelovani dokumentia, 

romelic yuradRebas amaxvilebs umci-

resobebis uflebebis dacvisTvis umniS-

vnelovanes aspeqtze. rac Seexeba praq-

tikul mxares, qartiis miRebis umniS-

vnelovanes Sedegs warmoadgens monitor-

ingis sistemis Seqmna. kerZod, qartiis 

me-15 muxli wevr saxelmwifoebs akisrebs 

perioduli angariSebis wardgenis val-

debulebas, romlis monitoringsac axor-

cielebs specialurad Seqmnili eqspert-

Ta komiteti. eqspertTa komiteti sax-

elmwifoebis mier miRebuli angariSebis 

Semdeg axorcielebs vizits konkretul 

saxelmwifoSi, sadac adgilze Seiswavlis 

arsebul mdgomareobas da saboloo an-

gariSs warudgens ministrTa komitets, 

romelic gamoscems Sesabamis rekomen-

daciebs konkretuli saxelmwifosTvis.15 

monitoringis es sistema Zalian hgavs 

gaeros sistemaSi arsebul meqanizmebs, 

rac sakmaod mniSvnelovan rols TamaSobs 

saxelmwifoTa mudmivi angariSvaldeb-

ulebis kuTxiT. gaeros sistemisgan gan-

sxvavebiT, eqspertTa komiteti ar axdens 

qartiis interpretacias da arc indi-

vidualur saCivrebs ganixilavs,16 Tumca 

es ukanaskneli absoluturad logiku-

ria, radgan gaerosgan gansxvavebiT ev-

rosabWoSi moqmedebs adamianis ufle-

baTa evropuli sasamarTlo, romelic 

gacilebiT efeqturi meqanizmia indi-
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vidualuri SemTxvevebis Sesaswavlad da 

swored sasamarTlo aris uflebamosili 

moaxdinos normebis interpretacia da 

gamosces Sesasruleblad savaldebulo 

gadawyvetilebebi. Sesabamisad, SeiZleba 

iTqvas, rom qartiis miiRebis Sedegad 

gansakuTrebuli yuradReba gamaxvilda 

umciresobaTa saWiroebebze da am konkre-

tuli sakiTxis irgvliv Seiqmna saxelmwi-

foTa mudmivi angariSvaldebulebis dam-

atebiTi meqanizmi.

Semdegi specialuri antidiskrimina-

ciuli konvencia kvlav erovnuli umci-

resobebis Tematikas daeTmo. kerZod, 

1995 wels miRebul iqna erovnuli umci-

resobebis uflebaTa dacvis CarCo kon-

vencia, romelic ZalaSi, enebis qartiis 

msgavsad, 1998 wels Sevida.17 realurad, 

CarCo konvencia aris erovnuli umci-

resobebis uflebaTa dacvis zogadi kon-

vencia, romelic mniSvnelovan adgils 

uTmobs agreTve umciresobebis enebis 

dacvisa da maTi realizebisTvis saTana-

do garemos Seqmnis aucileblobas.18 qa-

rtia, Sinaarsobrivad ufro detalurad 

gansazRvravs enebis dacvis kuTxiT sax-

elmwifoebze dakisrebul valdebule-

bebs, sxva mxriv ki namdvilad gaugebaria, 
ram gamoiwvia erTmaneTis paralelu-

rad evrosabWos mier ori saerTaSoriso 

xelSekrulebis miReba, romlebic ero-

vnuli umciresobebis uflebebis dacvaze 

aris orientebuli. qartiis msgavsad, Ca-

rCo konvenciam ganxorcielebis erT-erT 

ZiriTad meqanizmad perioduli anga ri-

Sebis wardgena Seqmna, romlis monitor-

ingis ufleba ministrTa komitets aqvs.19 

Tavis mxriv, ministrTa komitetis dax-

marebis mizniT Seiqmna sakonsultacio 

komiteti Sesabamisi dargis eqspertebi-

sgan da saxelmwifoTa perioduli moni-

toringi da rekomendaciebis gacema abso-

luturad identuria qartiiT dadgenili 

procedurebisa.20 Tumca, am SemTxvevaSi, 

sakonsultacio komitetma damatebiT 

da  nerga Tematuri komentarebis gamo-

cemis praqtika, romelic waagavs gaeros 

komitetebis mxridan gamocemul zo gad 

komentarebsa da rekomendaciebs.21 Tu-

mca, miuxedavad am mciredi gansxvave-

bebisa, aSkaraa, rom enebis qartia da 

CarCo konvencia met wilad erTsa da imave 

sakiTxebs aregulireben da maTi ganx-

orcielebis monitoringis meqanizmebic 

TiTqmis identuria. Sesabamisad, saxelm-

wifoebs uwevT, perioduli angariSgeba 

da eqspertTa vizitebis miReba msgavs 

Tematikaze evrosabWos or organoSi, rac 

saxelmwifoTa mxridan meti resursis 

xarjvas moiTxovs. Tavis mxriv, Tavad ev-

rosabWos mier xarjebis marTvis kuTxi-

Tac, kiTxvis niSnebi SeiZleba Cndebodes 

Tu ramdenad mizanSewonili da aucile-

belia TiTqmis erTsa da imave Tematikaze 

ori gansxvavebuli organos arseboba.

msgavsi funqciiT aRWurvili eqs pe-

rtTa ori organos arseboba kidev ufro 

met kiTxvis niSnebs SeiZleba aCendes im 

fonze, rom 1993 wlidan ukve miRebul 

iqna gadawyvetileba rasizmisa da Seu w-

ynareblobis winaaRmdeg evropuli komi-

siis Seqmnis Sesaxeb, romlis wesdebac 

2002 wels damtkicda da komisias dae-

vala rasizmis, rasobrivi diskrimina-

ciis, qsenofobiis, antisemitizmis da 

zo gadad Seuwynareblobis winaaRmdeg 

brZola.22 realurad, komisias daevala 

zogadad diskriminaciis winaaRmdeg br-

Zola da amisTvis ZiriTad meqanizmebad 

ga nisazRvra saxelmwifoTa perioduli 

monitoringi da Tematur sakiTxebze 

ganmartebebis gakeTeba.23 komisiis saqmi-

anoba sakmaod warmatebulia, rogorc 

saxelmwifoTa perioduli monitoringis 

ise Tematuri ganmartebebis gamocemis 

kuTxiT da dReis mdgomareobiT komis-

ia axorcielebs monitoringis mexuTe 

cikls da gamocemulia 14 zogadi politi-

kis rekomendacia sxvadasxva sakiTxze.24 

komisia Zalian mniSvnelovan rols asru-

lebs diskriminaciis winaamRdeg brZolis 

kuTxiT saxelmwifoTa mier valdebule-

bebis Sesrulebis monitoringis saqmeSi, 

Tumca erovnuli umciresobebis ufle-

bebis dacvis kuTxiT namdvilad gauge-

baria Tu raSi sWirdeba evrosabWos sami 

sxvadasxva organos arseboba, romelis 

mandatSic didi Tu mcire odenobiT Sedis 

umciresobebis enebis dacvis sakiTxebis 

monitoringi.
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evrosabWos antidiskriminaciul ko-

n venciebs Soris erT-erTi yvelaze bo-

lo konvencia miRebul iqna 2011 wels 

stambulSi, romelic miznad isaxavs qa-

lTa winaaRmdeg Zaladobisa da ojaxSi 

Zaladobis winaaRmdeg brZolasa da pre-

vencias.25 stambulis konvencia ZalaSi 

Sevida 2014 wels da qalTa uflebebis 

dacvis kuTxiT erT-erT yvelaze Zlier 

da mravlismomcvel dokumentad iTv-

leba. aRsaniSnavia, rom konvencia foku-

sirebulia ara zogadad qalTa ufle-

bebis dacvaze an diskriminaciis aRmofx-

vraze, aramed Zaladobis winaaRmdeg br-

Zolaze. Tumca, konvencia qalTa winaaR-

mdeg Zaladobas ganixilavs,26 rogorc 

qalTa winaaRmdeg diskriminaciis gamov-

linebad da erT-erT amocanas warmoad-

gens diskriminaciis aRmofxvra, qalis 

rolis gaZliereba da qalsa da kacs Soris 

Tanasworobis miRweva.27 Sesabamisad, kon-

vencia calsaxad miekuTvneba antidis-

kriminaciuli konvenciebis kategorias 

da aqcents akeTebs diskriminaciis erT 

konkretul gamovlinebaze. rac Se e xe-

ba implementaciis monitorings, am Sem-

TxvevaSic konvencia iTvaliswinebs eqs-

per tTa jgufis Seqmnas, romlis funq-

ciasac ganekuTvneba saxelmwifoTa pe-

ri oduli monitoringi da saWiroebis 

Sem TxvevaSi Tematur sakiTxebze zogadi 

komentarebis gakeTeba.28 am SemTxvevaSi 

eqspertTa jgufis saqmianobis efeqtu-

robis Semowmeba namdvilad naadrevia, 

ramdenadac pirveli Semadgenloba Se ik-

riba mxolod 2015 wlis 4 maiss da realu-

rad eqspertTa jgufi axla iwyebs fun-

qciebis praqtikaSi ganxorcielebas.29

zemoaRniSnulidan gamomdinare, SeiZ-

leba iTqvas, rom evrosabWos farglebSi 

specialuri antidiskriminaciuli kon-

venciebis miRebas samarTlebrivi kuTxiT 

mosdevs sakiTxze meti yuradRebis gamax-

vileba da detaluri regulireba, xolo 

praqtikuli TvalsazrisiT mniSvnelova-

nia monitoringis organoebis Seqmna, 

ro mlebic am specialuri konvenciebis 

praqtikuli implementaciis zedamxed-

vlobas axdenen da inarCuneben saxelm-

wifoTa angariSvaldebulebas. Tumca, 

un  da aRiniSnos, rom gaerosgan gansxva-

vebiT, evrosabWoSi monitoringis spe-

cialuri organoebis SeqmnisTvis saWiro 

ar aris spcialuri konvenciebis miReba. 

praqtika aCvenebs, rom axali konvenciis 

miRebis gareSe evrosabWoSi moqmedebs 

specialuri monitoringis organoebi ma-

galiTad iseT Temebze, rogoricaa gen-

deruli Tanasworoba30 da rasizmisa da 

Seuwynareblobis winaaRmdeg brZola.31 

Sesabamisad, evrosabWos mier special-

uri antidiskriminaciuli konvenciebis 

miRebis dros gansakuTrebuli yuradRe-

ba unda gamaxvildes swored Sinaarsobriv 

mxareze da samarTlebrivad axali regu-

laciebi dawesdes, rom gamarTlebuli 

iyos specialuri konvenciis miRebis 

aucilebloba. 

1.2. diskriminaciis akrZalva evro-

kavSiris farglebSi da specialuri 

antidiskriminaciuli direqtivebis 

mniSvneloba 

zemoT rogorc aRiniSna, evrokavSi-

ris yvela qveyana aris amavdroulad ev-

rosabWos wevri da zemoT ganxiluli an-

tidiskriminaciuli konvenciebi maTszec 

vrceldeba. Tumca, adamianis uflebebis 

dacvis damatebiTi meqanizmebi moqmedebs 

uSualod evropuli kavSiris SigniT da 

amis ZiriTad safuZvels warmoadgens 

ev rokavSiris fundamentur uflebaTa 

Se saxeb qartia, romelic miRebul iqna 

2000 wels da savaldebulo Zala mieniWa 

2009 wels lisabonis xelSekrulebiT.32 

qartiis moqmedeba vrceldeba evro ka-

v Siris kanonmdeblobis ganxorci ele-

bis farglebSi ganxorcielebul Roni-

s  Zi e bebze da valdebulebas akisrebs, 

rogorc wevr saxelmwifoebs, ise evro-

kavSiris organoebs.33 qartiis 21-e mux-

li krZalavs diskriminacias nebismieri 

niSniT da CamoTvlili niSnebis sia gac-

ilebiT farToa vidre evrosabWos an 

gaeros konvenciebis antidiskriminaci-

uli debulebebisa. kerZod, dacul niS-

nebs Soris pirdapir moxseniebulia ge-

netikuri maxasiaTeblebi, SezRuduli 

SesaZlebloba, asaki da seqsualuri ori-

entacia.34 Sesabamisad, uSualod evroka-
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vSiris samarTlis implementaciis dros 

diskriminaciis winaaRmdeg sabrZolve-

lad arsebobs saTanado samarTlebrivi 

baza. Tumca, unda iTqvas, rom evrokav-

Siris farglebSic moqmedebs calkeuli 

antidiskriminaciuli direqtivebi, rom-

lebic gansakuTrebul yuradRebas amax-

vileben calkeul sferoebSi diskrimina-

ciis akrZalvaze. kerZod, unda aRiniSnos 

2000 wels evrokavSiris sabWos mier miRe-

buli rasobrivi diskriminaciis akrZal-

vis direqtiva, amave wels miRebuli di-

reqtiva, romelic krZalavs diskrimina-

cias dasaqmebis sferoSi, 2004 wels miRe-

buli direqtiva, romelic iTxovs qalis 

da kacis Tanasworobas momsaxurebiT da 

saqonliT sargeblobis sferoSi, agreTve 

2006 wels miRebuli dasaqmebis sfero-

Si qalsa da kacs Soris diskriminaciis 

akrZalvis direqtiva.35 

am SemTxvevaSi specialuri antidis-

kriminaciuli aqtebis miRebis mizanSe-

woniloba ver Sefasdeba zogadi akrZal-

vis WrilSi, ramdenadac es direqtivebi 

miRebul iqna manmade, sanam iuridiul 

Zalas SeiZenda evrokavSiris adamia-

nis ZiriTad uflebaTa qartia.36 amitom, 

zo  gadi akrZalvis ararsebobis fonze, 

cxa dia mxolod pozitiurad SeiZleba 

Se fasdes calkeuli antidiskriminaci-

uli direqtivebis miReba. miT umetes, 

es direqtivebi Seicaven Tanasworobis 

pra qtikuli uzrunvelyofisTvis umniS-

vnelovanes moTxovnas, rac gulisxmobs 

Tanasworobis dacvaze pasuxismgebeli 

specializebuli organos Seqmnis val-

debulebas erovnul doneze, romleb-

sac eqnebaT, maT Soris, individualuri 

saCivrebis ganxilvis SesaZlebloba.37 rac 

Seexeba qartiis ZalaSi Sesvlis Semdeg 

arsebul mdgomareobas, qartiis nebism-

ieri normis darRvevaze individualuri 

saqmeebis ganxilvis prerogativa ukve 

aqvs evrokavSiris marTlmsajulebis sa-

samarTlos, romelic evrokavSiris wevri 

qveynebisa da evrokavSiris organoebi-

sTvis gamoscems Sesasruleblad saval-

debulo gadawyvetilebebs. Sesabamisad, 

Tu erovnul doneze ver moxdeba dar-

Rveuli uflebis aRdgena, evrokavSiris 

doneze ukve sasamarTlo iqneba is in-

stancia, romelic miiRebs savaldebulo 

gadawyvetilebebs. Tumca, es ar amcirebs 

specialuri antidiskriminaciuli orga-

noebis arsebobis mniSvnelobas erovnul 

doneze, radgan, pirvel rigSi, swored 

erovnul doneze unda xdebodes dar-

Rveuli uflebis aRdgena da am kuTxiT 

antidiskriminaciuli direqtivebi namd-

vilad inarCuneben mniSvnelobas.

2. diskriminaciis winaaRmdeg brZo-
lis specialuri konvenciebi ameri-
kis regionSi

evropis regionis msgavsad, diskrimi-

naciis akrZalva amerikis regionSic zog-

adi da specialuri konvenciebis safuZ-

velze xorcieldeba. adamianis uflebaTa 

amerikuli konvenciis pirvelive muxli 

adamianis uflebebiT sargeblobisas di-

skriminaciis akrZalvas moiTxovs da 

da culi niSnebis CamonaTvali emTxveva 

ga eros paqtebiTa da evropuli konven-

ciiT dacul niSnebs. agreTve, kanonis 

winaSe yvelas Tanasworobas moiTxovs 

amerikuli konvenciis 24-e muxlic. rac 

Seexeba specialur antidiskriminaciul 

konvenciebs, 1994 wels miRebul iqna qa-

lTa winaaRmdeg Zaladobis prevenciis, 

dasjisa da aRmofxvris konvencia, ro-

melic ZalaSi Sevida 1995 wels.38 evros-

abWos stambulis konvenciis msgavsad, 

es konvecniac aqcents akeTebs qalTa wi-

naaRmdeg Zaladobis aRmofxvraze, Tumca 

Zaladobis erT-erT formad ganixileba 

diskriminacia39 da amitom konvenciis de-

bulebebi vrceldeba maT Soris qalTa 

winaaRmdeg diskriminaciis akrZlavazec. 

Sesabamisad, aSkarad saxezea specialuri 

antdiskriminaciuli xasiaTis konvencia. 

implementaciis nawilSi, amerikuli kon-

vencia gansxvavdeba gaeros da evropis 

regionSi moqmedi analogiuri konven-

ciebisgan, radgan is ar qmnis monitor-

ingze pasuxismgebel specialur orga-

nos. realurad amerikis regionSi qalTa 

uflebebis dacvaze monitorings 1928 

wlidan axorcielebs qalTa amerikaTa-

Sorisi komisia da saxelmwifoebs isedac 
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evalebodaT am komisiis winaSe period-

uli angariSebis wardgena. amitom, 1994 

wlis konvenciam saxelmwifoebs daakisra 

damatebiTi valdebuleba, rom periodu-

li angariSebis wardgenis dros detal-

uri informacia miawodon komisias qalTa 

winaaRmdeg ZaladobasTan sabrZolve-

lad ganxorcielebuli RonisZiebebis 

Se saxeb.40 rac Seexeba individualur sa-

Civrebs, evrosabWos msgavsad, individu-

aluri saCivrebis wardgena xdeba ada-

mianis uflebaTa dacvis zogadi proce-

durebis dacviT am SemTxvevaSi adamianis 

uflebaTa amerikaTaSoris komisiaSi.41 

Sesabamisad, SeiZleba iTqvas, rom praq-

tikuli TvalsazrisiT am specialur ko-

nvencias raime damatebiTi dacvis gara-

ntia ar SemouRia da ubralod moxda 

aqtualur problemaze damatebiTi yur-

adRebis gamaxvileba da detaluri regu-

laciebis SemoReba.

Semdegi antidiskriminaciuli kon-

vencia amerikis regionSi miRebul iqna 

1999 wels SezRuduli SesaZleblobis 

mqone pirTa winaaRmdeg diskriminaciis 

yvela formis aRmosafxvrelad.42 kon-

vencia saxelmwifoebs akisrebs mTel 

rig valdebulebebs, rom saTanadod uz-

runvelyofili iqnas SezRuduli Se saZ-

leblobis mqone pirTa praqtikuli im-

plementacia da amiT Tavidan iqnas acile-

buli maTi diskriminacia. samarTlebrivi 

TvalsazrisiT Zalian mniSvnelovani 

iyo am konvenciis miReba, ramdenadac 

adamianis uflebaTa dacvis ameriku-

li konvencia dacul niSnebs Soris ar 

Seicavda SezRudul SesaZleblobas da 

am kategoriis pirTa uflebebis saTa-

nado realizeba namdvilad saWiroebda 

detalur regulirebas. miT umetes, 1999 

wels jer kidev ar iyo miRebuli msgavsi 

Sinaarsis konvencia gaeros farglebSi 

da arc saerTaSoriso doneze iyo saTa-

nadod daregulirebuli SezRuduli 

SesaZleblobis mqone pirTa uflebebis 

dacvis sakiTxebi. rac Seexeba ganxor-

cielebas, konvenciis safuZvelze da-

fuZnda specialuri komiteti, romelic 

saxelmwifoTa perioduli angariSebis 

safuZvelze SeimuSaveben sakuTar an-

gariSebs konvenciiT nakisri valdebule-

bebis SesrulebasTan dakavSirebiT.43 

antidisrkiminaciuli konvenciebis 

ko nteqstSi aucileblad unda iTqvas, 

rom 2013 wels miRebul iqna rasiz mis, 

rasobrivi diskriminaciisa da Seu w y na-

reblobis msgavsi formebis winaaRmdeg 

amerikaTaSorisi konvencia, romelic 

jer ar aris ZalaSi Sesuli.44 imis gaT-

valiswinebiT, rom zogadi konvencia ukve 

faravs maT Soris rasobrivi diskrimina-

ciis akrZalvasac, specialuri konvenci-

is miReba SesaZloa arc iyo aucilebeli. 

miT umetes, ganxorcielebis kuTxiTac 

konvencia ar Seicavs raime siaxles da 

aRniSnulia mxolod individualuri sa-

Civrebis wardgenis SesaZlebloba adami-

anis uflebaTa interamerikul komi-

siaSi, romelic zogadi wesiT iRebs sa-

Ci vrebs nebismieri uflebis darRvevis 

Sem TxvevebSi.45 am konvenciis miRebis sa-

Wiroeba kidev ufro gaugebaria im fonze, 

rom zustad imave dRes 2013 wlis 5 ivniss 

paralelurad miRebul iqna diskrimina-

ciis yvela formisa da Seuwynareblobis 

winaaRmdeg amerikaTaSorisi konvencia46 

da es ukanaskneli Seicavs mTel rig de-

bulebebs, romlebic krZalaven yvela 

formis diskriminacias. amasTan swored 

es konvencia iTvaliswinebs diskrimian-

ciis yvela formis da Seuwynareblobis 

sakiTxebze, maT Soris rasizmisa da ra-

sobrivi diskriminaciis sakiTxebze mo-

muSave specialuri komitetis Seqmnas, 

romelic ganaxorcielebs monitoringis 

funqciebs.47 Sesabamisad, am konvenciis 

ZalaSi Sesvlis Semdeg calkeuli an-

tidiskriminaciuli konvenciebis miReba 

mxolod raime arsebiTi mizeziT SeiZleba 

iqnas gamarTlebuli.

3. antidiskriminaciuli konvenciebis 
moqmedeba afrikis regionSi

afrikis regionSi diskriminaciis am-

k rZalavi zogadi normis funqcias as-

rulebs adamianis da xalxTa uflebebis 

Sesaxeb afrikuli qartiis me-3 muxli, 

romelic moiTxovs kanonis winaSe yvela 

individis Tanasworobas.48 amasTan qa-



 71

b. ZamaSvili, regionalur doneze arsebuli specialuri antidiskriminaciuli aqtebis datvirTva ...

rtiis erT-erT umTavres mizans war-

moadgens kolonializmis da aparTeidis 

sruli aRmofxvra da gansakuTrebuli 

yuradReba maxvildeba rasis, eTnikuri 

warmomavlobis, kanis feris, sqesis, enis, 

religiuri da politikuri Sexedulebis 

gamo diskriminaciis winaaRmdeg brZo-

laze.49 amasTan, Tanasworoba mTliani qa-

rtiis Tanmdevi principia da araerTxel 

aris xazgasmuli calkeuli uflebis re-

alizebis konteqstSi, rogoricaa momsax-

urebasa da saqonelze xelmisawvdomoba; 

sajaro samsaxuris dakaveba;50 dasaqmeba;51 

ekonomikuri, socialuri da kulturuli 

uflebebiT sargebloba;52 ojaxi.53 amas-

Tan, sxva msgavsi konvenciebisgan gansx-

vavebiT, afrikuli qartia diskrimina-

ciis winaaRmdeg brZolis valdebulebas 

akisrebs ara mxolod saxelmwifoebs, 

aramed uSualod individebsac, rac nam-

dvilad gansxavvebul samarTlebriv kon-

struqcias qmnis. kerZod, qartiis me-2 

Tavi individis valdebulebebs aRwers 

da erT-erT umTavres valdebulebas war-

moadgens sxva individebis pativiscema, 

tolerantuli damokidebuleba da dis-

kriminaciis akrZalva.54 amgvari Sinaarsis 

norma namdvilad ucxoa saerTaSoriso 

xelSekrulebisTvis, ramdenadac xelmom-

werebi arian saxelmwifoebi da valdeb-

ulebebic swored saxelmwifoebs ekisre-

baT. cxadia, saxelmwifoze daksirebuli 

pozitiuri valdebuleba, rom daicvas 

nebsimieri piri mesame pirebis mxridan 

diskriminaciisgan, iribad calkeuli in-

dividebis valdebulebaSi gardaiqmneba, 

magram samarTlebrivi konstruqciis 

Tva lsazrisiT araordinaluria indivi-

de bis pirdapiri davaldebuleba. miT 

ume tes, saxelmwifoTa sakmaod did rao-

denobaSi saerTaSoriso xelSekruleba 

ratifikaciis momentidan xdeba Sida ka-

nonmdeblobis nawili da aqvs pirdapiri 

moqmedebis Zala. 

Sesabamisad, SeiZleba iTqvas, rom af-

rikuli qartia udides yuradRebas uT-

mobs diskriminaciis akrZalvas da zog-

adi normis paralelurad Tanasworobis 

uflebis realizebis aucilebloba xaz-

gasmulia calkeul uflebebTan mimar-

TebiTac. Tumca, afrika ar gamodga ga-

monaklisi regioni da specialuri an-

ti  diskrimianciuli saerTaSoriso xe-

l  Se krulebebis SemuSavebis praqtika 

aq ac gagrZelda. am mxriv, pirvel rigSi 

un da aRiniSnos 1990 wels miRebuli ba-

v  Svis uflebebisa da keTildReobis Se-

sa  xeb afrikuli qartia, romelic Za la -

Si Sevida 1999 wels.55 realurad, es qar-

tia SemuSavda gaeros bavSvis uflebebis 

Sesaxeb konvenciis paralelurad da 

Sinaarsobrivad Zalian hgavs mas. am Sem-

T xvevaSic aqcenti gakeTebulia bavSvTa 

uflebebis ganxorcielebisaTvis auci-

lebel pozitiur RonisZiebebze, rac 

bavSvebs, maT Soris, daicavs diskrimi-

naciisgan. afrikuli qartiis mTavari 

principic bavSvis saukeTeso interesebis 

dacvaa da diskriminaciis konteqstSi, 

SeiZleba iTqvas, rom es qartia nawilo-

briv warmoadgens asakis niSniT diskrimi-

naciis amkrZalav regionul aqts. amasTan, 

unda iTqvas, rom qartiis implementaciis 

monitorings axorcielebs specialurad 

Seqmnili komiteti,56 romelic saxelm-

wifoTa perioduli angariSebis miRebiT 

dawyebuli, individualuri saCivrebiT 

damTavrebuli sakamod efeqturi meqa-

nizmebiT aris aRWurvili.57

aRsaniSnavia, rom afrikis regionSi 

sxva specialuri xelSekruleba dis-

kriminaciis konteqstSi ar miRebula. 

erTaderTi, rac aucileblad saWiroebs 

ganxilvas, aris Tavad adamianis da xalx-

Ta uflebebis Sesaxeb afrikuli qartiis 

damatebiTi oqmi afrikaSi qalis ufle-

bebis Sesaxeb, romelic miRebul iqna 2000 

wels da ZalaSia 2005 wlidan.58 aRniSnuli 

oqmi kritikas imsaxurebs qalTa winaaR-

mdeg diskriminaciis yvela formis aR-

mofxvris Sesaxeb gaeros konvenciis ms-

gavsad, radgan aqcenti gakeTebulia mx-

olod qalebis winaaRmdeg diskriminaciis 

akrZalvaze da ara zogadad sqesis niSniT 

gansxvavebul mopyrobaze. Tumca, unda 

iTqvas, rom sxva mxriv, gaeros konevncia-

sTan SedarebiT, ufro dabalansebuli 

da racionaluria. realurad damatebiT 

oqmSi minimumamde aris dayvanili is nak-

lovanebebi, romlebic gaeros Sesabamis 
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konvencias axasiaTebs. kerZod, damatebi-

Ti oqmi ganmartavs, rom terminSi `qali~ 

igulisxmeba genderi59 da am kuTxiT is 

ar qmnis bundovanebas, rac dakavSirebu-

lia gaeros konvenciasTan. ufro zusti 

midgoma dafiqsirebulia disrkiminaci-

uli da stereotipuli tradiciebis 

SecvlasTan mimarTebiT, sadac pirdapir 

aris gansazRvruli, rom saxelmwifoebs 

am kuTxiT evalebaT mxolod saganmana-

Tleblo, informaciuli da cnobadobas-

Tan dakavSirebuli zomebis miReba60 da 

ara Cveulebebis Secvla, rogorc amas 

iTxovs gaeros Sesabamisi konvencia.61 

agreTve, pozitirurad unda Sefasdes is 

garemoeba, rom damatebiTi oqmi yuradRe-

bas amaxvilebs ara mxolod iseT uflebe-

bze, romelic saerTo SeiZleba iyos qali-

sa da kacisTvis, aramed uSualod qalis 

specifiur saWiroebebze, rogoricaa re-

produqciuli janmrTeloba, orsuloba, 

dedoba.62 dadebiTad unda aRiniSnos spe-

cialuri aqcentis gakeTeba ara mxolod 

zogadad qalTa saWiroebebze, aramed 

qalTa gansakuTrebiT mowyvlad jgufe-

bze rogoricaa qvrivi,63 moxucebuli,64 

SezRuduli SesaZleblobis mqone,65 samx-

edro konfliqtebis msxverpli qalebi.66 

afrikuli qartiis damatebiTi oqmi imiT-

ac gamoirCeva, rom qalTa uflebebis re-

alizebasa da diskriminaciasTan brZolis 

paralelurad mniSvnelovan adgils uT-

mobs qalTa mimarT Zaladobis winaaRmdeg 

brZolis sakiTxsac67 da masSi asaxulia is 

principebi, romlebsac mogvianebiT daey-

rdno evrosabWos stambulis konvencia.

yovelive aRniSnulidan gamomdinare, 

Zalian pozitiurad unda Sefasdes afri-

kuli qartiis damatebiTi oqmi, ramdena-

dac is saTanadod iTvaliswinebs qalTa 

yvela saWiroebas da aris mravlis mom-

cveli. amasTan, radgan es aris qartiis 

damatebiTi oqmi da ara calke aRebuli 

specialuri konvencia, naklebad gasakri-

tikebelia is garemoebac ki, rom aqcenti 

gakeTda mxolod qalebis da ara zogadad 

sqesis niSniT diskriminaciaze, radgan 

zogad akrZalvas qartiis ZiriTadi te-

qsti Seicavs da damatebiTi oqmi ufro 

detalurad aregulirebs im mimarTule-

bas, risi saWiroebac praqtikaSi arse-

bobda. amasTan, qartiis damatebiT oqmze, 

srulad vrceldeba mTlianad qartiis 

ganxorcielebisTvis saWiro meqanizmebi 

perioduli angariSgebisa68 da sasamarT-

loSi individualuri saCivrebis wardge-

nis saxiT.69

daskvna

regionul doneze moqmedi zogadi 

da specialuri antidiskirminaciuli aq-

tebis urTierTmimarTebebis analizis 

Se degad SeiZleba iTqvas, rom diskrimi-

naciis zogadi akrZalvis paralelurad 

specialuri aqtebis miRebis realuri 

Rirebuleba or aspeqtSi vlindeba: 1) spe-

cialuri aqtebi iZleva SesaZleblobas 

meti yuradReba gamaxvildes konkretul 

niSanTan dakavSirebul samarTlebriv 

aspeqtebze da gansakuTrebiT pozitiur 

valdebulebebze; 2) specialuri aqtebis 

miRebas, rogorc wesi, Tan sdevs implemen-

taciaze monitoringis ganmaxorciele-

buli organoebis Seqmna. aRniSnulidan 

gamomdinare, mizanSewonilia cal-calke 

Sejamdes orive aspeqti da amis parale-

lurad aRiniSnos im uaryofiTi mxaris 

Sesaxeb, rac SeiZleba Tan sdevdes spe-

cialuri antidiskriminaciuli aqtebis 

miRebas.

wminda samarTlebrivi TvalsazrisiT 

specialuri antidiskriminaciuli aq te-

bis miRebis umTavresi pozitiuri mxa-

re ikveTeba imaSi, rom calkeul niSniT 

diskriminaciis winaaRmdeg sabrZol ve-

lad saWiro zomebze meti aqcenti ke T-

deba da es gamoixateba prevenciiT daw-

yebuli, darRveuli uflebis aRdge nis 

meqanizmebis SeqmniT damTavrebu li. Se-

sabamisad, samarTlebrivi Tva l saz  risiT 

specialuri aqti iZleva Se saZ leblobas, 

detalurad iqnes gawerili konkretul 

diskriminaciul niSanTan dakavSirebu-

li yvela aspeqti da es ufro cxads xdis 

Tu ra evaleba TiToeul saxelmwifos 

diskriminaciis winaaRmdeg sabrZolve-

lad. Tumca, aqve unda aRiniSnos, rom 

es zogadi SesaZleblobebi yovelTvis 

saTanadod ar aris gamoyenebuli praq-

tikaSi da kvlevam warmoaCina, rom spe-
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cialuri antidiskriminaciuli aqtebi 

calkeul SemTxvevebSi ar aris saTanado 

sicxadis da detaluri regulirebis mo-

qne. amasTan, unda iTqvas, rom special-

uri konvenciebis calkeuli debulebebi, 

zogierT SemTxvevaSi, qmnian safrTxes, 

rom sakiTxi ganxilul iqnes mxolod im 

gadmosaxedidan ris regulirebasac es 

konvencia isaxavs miznad da saTanadod 

ar iqnas gaTvaliswinebuli adamianis uf-

lebaTa dacvis sistemis erTianoba da 

Tanmimdevruloba. kerZod, rasobrivi 

di skriminaciis winaaRmdeg mimarTul 

konvenciebSi SeiniSneba siZulvilis enis 

akrZalvis moTxovnis radikalizmi ise, 

rom saWiro yuradReba ar aris gamaxvile-

buli gamoxatvis Tavisuflebis saWiroe-

bebze. qalTa winaaRmdeg diskriminaciis 

amkrZalavi konvenciebi ki aqcentis mx-

olod qalebze da ara zogadad sqesze 

gakeTebiT, SesaZloa iribad aCendnen 

araswori aRqmis safuZvels, rom poten-

ciurad kacebi arian damrRvevebi da qa-

lebi diskriminaciis msxverplebi, rac 

sakiTxs SesaZloa mxolod qalebis prob-

lemad warmoaCendes. aqve unda iTqvas, 

rom, zogierT SemTxvevaSi konvenciebSi 

saTanadod ar aisaxa konkretuli daculi 

niSnis specifikisTvis damaxasiaTebeli 

saWiroebebi da ufro zogadi regula-

ciebi iqna gameorebuli, rac metwilad 

isedac dafaruli iyo zogadi antidis-

kriminaciuli normebiT. magaliTad, qa-

lTa winaaRmdeg diskriminaciis winaaR-

mdeg brZolis konvenciebi, ZiriTadad, 

aqcents ar akeTebs uSualod qalebi-

sTvis specifiur saWiroebebze. Tumca, 

dadebiTad unda Sefasdes adamianis da 

xalxTa uflebebis Sesaxeb afrikuli qa-

rtiis damatebiTi oqmi afrikaSi qalis 

uflebebis Sesaxeb, romelic mTlianad 

am specifiur saWiroebebzea morgebuli 

da exeba iseT sakiTxebs, rogoricaa re-

produqciuli janmrTeloba, orsuloba, 

dedoba. agreTve, afrikuli qartiis dam-

atebiTi oqmis sasaxelod unda aRiniSnos, 

rom aqcenti gakeTebulia ara mxolod 

zogadad qalTa saWiroebebze, aramed 

qalTa gansakuTrebiT mowyvlad jgufe-

bze rogoricaa qvrivi, moxucebuli, Se z-

Ruduli SesaZleblobis mqone, samxedro 

konfliqtebis msxverpli qalebi. 

Sesabamisad, kvlevam aCvena, rom zog 

SemTxvevaSi specialuri antidiskrimi-

naciuli aqtebi realurad aregulire-

ben specifiur sakiTxebs, ris gamoc isini 

iqna miRebuli da sxva SemTxvevebSi adgi-

li aqvs zogadi normebis gameorebas, rac 

aSkarad amcirebs am aqtebis Rirebulebas.

detaluri regulirebis konteqstSi 

poziturad unda aRiniSnos, rom antidis-

kriminaciuli aqtebi gansakuTrebul yu-

radRebas amaxvileben prevenciaze da am 

mizniT diskriminaciuli regulaciebis, 

wesebisa da Cveulebebis aRmofxvris sa-

Wiroebaze. amgvari zomebis miReba, uda-

vod, aucilebelia diskriminaciasTan 

ef e q turad sabrZolvelad, Tumca ufro 

daba lanesebulad unda Sefasdes im kon-

venciebis midgoma, romelic saxelm-

wifoebisgan iTxovs diskriminaciuli 

Cveulebebis ara aRmofxvras, aramed maT 

Sesacvlelad yvela SesaZlo zomis miRe-

bas, rac umTavresad cnobierebis amaR-

lebaSi gamoixateba. 

aRniSnulidan gamomdinare, SeiZleba 

iTqvas, rom specialuri antidiskrimi-

naciuli aqtebi iZleva calkeuli niSniT 

diskriminaciis winaaRmdeg sabrZolve-

lad samarTlebrivi bazis mniSvnelovnad 

daxvewis realur SesaZleblobas da misa-

salmebelia saTanado sicxadiTa da de-

talurobiT formulirebuli amgvari 

aqtebis miReba. Tumca, aqve unda aRiniS-

nos, rom praqtikaSi amgvari specialuri 

aqtebis SemuSaveba mxolod calkeuli 

niSnebis safuZvelze diskriminaciis wi-

naaRmdeg sabrZolvelad xdeba. kerZod, 

kvlevam aCvena, rom es niSnebia: qalTa 

uflebebis dacva, bavSvTa uflebebis 

dacva, rasobrivi an eTnikuri niSniT 

diskriminaciis akrZalva da SezRuduli 

SesaZleblobis mqone pirTa uflebebis 

dacva. bunebrivia, yvela es niSani im-

saxurebs specialur yuradRebas da 

pozitiurad unda Sefasdes specialuri 

aqtebis arseboba, Tumca adamianis ufle-

bebis dacvis sistemis erTianobis kuTxiT 

kiTxvis niSnebs SeiZleba aCendes is gare-

moeba, Tu ratom ar xdeba msgavsi aqtebis 



saerTaSoriso samarTlis Jurnali, #2, 2015 - #1, 2016                   JOURNAL OF INTERNATIONAL LAW, N2, 2015 - N1, 2016

 74

SemuSaveba sxva niSnebTan mimarTebiT. 

im fonze, rodesac diskriminacia nebi-

smieri niSnis gamo aris Tanasworobis 

uflebis erTnairi darRveva, mxolod 

calkeuli niSnebis dasacavad special-

uri aqtebis SemuSaveba iribad SeiZleba 

axdendes am niSnebis klasifikacias ufro 

mniSvnelovan da naklebad mniSvnelovan 

niSnebad. cxadia, gamoricxuli ar aris 

sxva niSnebis dasacavadac SemuSavdes 

momavalSi specialuri aqtebi, magram Tu 

yvela niSnis safuZvelze specialuri 

aqti unda SemuSavdes, maSin azri daek-

argeba diskriminaciis amkrZalavi zoga-

di normebis arsebobas. amitom, calkeu-

li antidiskriminaciuli aqtebis miRebis 

aucilebloba SeiZleba iyos mxolod im 

niSnebTan mimarTebiT, romlebic ar aris 

dafaruli diskriminaciis amkrZalavi 

zogadi normebiT.

rac Seexeba specialuri antidiskrim-

inaciuli aqtebis praqtikul daniSnule-

bas, rogorc ganxilvam aCvena, amgvari 

aqtebis miRebas xSirad Tan axlavs spe-

cialuri organoebis Seqmna, romlebsac 

ekisrebaT Sesrulebis monitoringis 

funqcia. imis gaTvaliswinebiT, rom ada-

mianis uflebebis realuri Rirebuleba 

maT praqtikul ganxorcielebaSi vlinde-

ba, monitoringis ganmaxorcielebeli 

organoebis Seqmna specialuri antidis-

kriminaciuli aqtebis yvelaze did pozi-

tivad unda Sefasdes. regionalur do-

neze specialuri antidiskriminaciuli 

aqtebis safuZvelze Seqmnili organoe-

bis umTavresi datvirTva aris saxelm-

wifoTa mudmivi angariSvaldebulebis 

SenarCuneba, rac perioduli angariSebis 

wardgenis valdebulebaSi gamoixateba. 

rodesac saxelmwifos raRac periodu-

lobiT uwevs diskriminaciis winaaRmdeg 

sabrZolvelad ganxorcielebuli Ro nis-

Ziebebis Sesaxeb informaciis wardgena 

regionalur doneze moqmed organoebSi, 

is cdilobs wina periodTan SedarebiT 

aCvenos ganviTareba da winsvla, rac 

Zalian mniSvnelovani impulsia, rom 

Tanasworobis uflebis realizebis kuTx-

iT mudmivad iyos progresi. Tumca, aqve 

unda aRiniSnos, rom msgavs Tematikaze sx-

vadasxva organoebSi angariSgebis valde-

bulebis dublirebam SesaZloa uaryofi-

Ti Sedegebic gamoiRos da saxelmwifoe-

bma saTanado resursis ar arsebobis 

gamo ver SeZlon warsadgeni angariSebis 

periodulobis dacva. Sesabamisad, mizan-

Sewonilia, ise daixvewos angariSgebis 

procedura, rom saxelmwifoebs zedmet 

tvirTad ar daawves am valdebulebis 

Sesruleba da es ar iyos dakavSirebuli 

gaumarTlebel administraciuli resur-

sis xarjvasTan.

monitoringis organoebis funqcie-

bidan gansakuTrebuli aRniSvnis Rirsia, 

agreTve, Sesabamisi antidiskriminaciuli 

aqtebis calkeul moTxovnaTa intepreta-

ciis mizniT gamocemuli ganmartebebi. 

rogorc ukve aRiniSna, samarTlebrivi 

TvalsazrisiT specialuri antidiskri-

minaciuli aqtebi miRebiT xdeba meti aq-

centis gakeTeba calkeul sakiTxebTan 

mimarTebiT da Semodis detaluri regu-

laciebi, Tumca samarTlebrivi aqti yov-

elTvis saWiroebs damatebiT dazuste-

bebs. Sesabamisad, specialuri organoe-

bis mier gamocemuli ganmartebebiT meti 

sicxade unda moefinos im sakiTxebs, rac 

konvenciebidan mkafiod ar ikiTxeba an 

araerTgvarovani interpretaciis saSu-

alebas iZleva. Tumca, am SemTxvevaSic yu-

radReba unda gamaxvildes imaze, rom spe-

cialuri organos mier SemoTavazebuli 

interpretacia ar iyos mxolod calmxri-

vi gadmosaxedidan gakeTebuli da iTval-

iswinebdes mTlianad adamianis uflebaTa 

dacvis sistemis erTianobas. 

yovelive aRniSnulis gaTvaliswi ne-

biT, daskvnis saxiT, SeiZleba iTqvas, rom 

diskriminaciis winaaRmdeg sabrZolve-

lad specialuri aqtebis miReba qmnis 

mniSvnelovan SesaZleblobas, rom erTi 

mxriv, samarTlebrivi TvalsazrisiT uf-

ro detalurad daregulirdes calkeu-

li niSnisTvis damaxasiaTebeli specifi-

uri sakiTxebi, xolo, meore mxriv, meti 

yuradReba daeTmos praqtikuli imple-

mentaciis sakiTxs. Sesabamisad, amgvari 

aqtebis miReba mizanSewonilad SeiZleba 

CaiTvalos, magram imis gaTvaliswinebiT, 

rom specialuri aqtebi iqneba saTanadod 
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cxadad, dabalansebulad da realistur-

ad formulirebuli, rom amovardnili ar 

iyos adamianis uflebebis dacvis saerTo 

konteqstidan. 
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The Ar  cle examines eff ec  veness of regional 
an  -discrimina  on trea  es in light of global mul  -
lateral human rights instruments, which regulate 
an  -discrimina  on ma  ers. Apart from the human 
rights trea  es adopted under the aegis of the UN, 
regions, such as Europe, Africa and Americas also 
established own systems of human right protec-
 on through adop  on of various general or specifi c 

human rights conven  ons. Taking into consider-
a  on universal applica  on of global human rights 
trea  es, existence of special regional an  -discrim-
ina  on trea  es some  mes becomes ques  onable. 
The research is concentrated on whether special 
legal acts applicable in certain regions ensures 
more guarantees for equality and to what extend 
prac  cal implementa  on of such acts may be as-
sessed as eff ec  ve. 

For this purpose, the Paper fi rst analyzes two 
diff erent an  -discrimina  on systems applicable in 
Europe, namely under the Council of Europe frame-

work and under the European Union. A  erwards, 
the ar  cle discusses special conven  ons on com-
ba  ng discrimina  on applicable in Americas and 
fi nally It overviews an  -discrimina  on conven  ons 
applicable in Africa.

The Author concludes that adop  on of special 
an  -discrimina  on acts on a regional level creates 
be  er opportunity to combat discrimina  on and 
inequality. From the one hand, such an  -discrim-
ina  on instruments regulate specifi c issues related 
to the an  -discrimina  on more clearly and pre-
cisely, and from the other hand these documents 
foster more eff ec  ve implementa  on of an  -dis-
crimina  on standards in prac  ce. Therefore, adop-
 on of specifi c regional an  -discrimina  on acts 

may be considered suitable, but they are required 
to be formulated properly, obviously in a balanced 
manner as to avoid incompa  bility with common 
human rights context applicable on a global level. 

BEKA DZAMASHVILI

THE ROLE OF SPECIAL REGIONAL ANTI-DISCRIMINATION ACTS IN LIGHT 
OF GENERAL PROHIBITION OF DISCRIMINATION
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1. Sesavali

ltolvilTa saerTaSoriso samarTa-

li Tanamedrove saerTaSoriso samar-

Tlis epoqaSi erT-erTi mowinave dar-

gia. misi ganviTareba jer kidev me-20 
saukunis 20-ian wlebSi daiwyo, rode-

sac pirveli msoflio omisa da ruse-

Tis imperiis daSlis Semdeg, dRis wes-

rigSi mwvaved dadga rusi ltolvilebis 
sakiTxi.1 Tavidan am sakiTxisadmi ad hoc 

midgoma arsebobda,2 Tumca 1951 wels 

SemuSavda konvencia „ltolvilTa sta-

tusis Sesaxeb“ (SemdegSi – 1951 wlis kon-

vencia), romelmac Camoayaliba ltolvi-

lis cnebis zogadi ganmarteba,3 xolo 
1967 wlis oqmma „ltolvilTa statusis 
Sesaxeb“ (SemdegSi – 1967 wlis oqmi) mox-

sna ganmartebis droiTi da sivrciTi 
SezRudvebida konvenciis moqmedeba gaa-

vrcela yvelaze, vinc akmayofilebda an 
samomavlod daakmayofilebda mis kri-

teriumebs.4 erT-erTi mniSvnelovani 
no rma, romelic 1951 wlis konvenciam 
sa  valdebulo gaxada yvelasTvis, aris 
argaZevebis principi.5 argaZevebis prin-

cipi warmoadgens ltolvilis dacvis 
sakmaod efeqtian da mniSvnelovan saSu-

alebas. misi mizania daicvas piri im saxe-

lmwifoSi dabrunebisgan, sadac mis si-

cocxlesa da Tavisuflebas SeiZleba 
safrTxe daemuqros rasis, religiis, 
er ovnebis, gansakuTrebul socialur 
jgu fis kuTvnilebisa an politikuri Se-

xedulebis safuZvelze.6 Tumca arsebobs 
SemTxvevebi, roca warmoiSoba proble-

mebi argaZevebis principis gamoyenebas-

Tan dakavSirebiT. kerZod, sainteresoa, 
rogor unda gavrceldes 1951 wliskon-

venciis reJimi im pirebze, vinc ar imyo-

feba uSualod saxelmwifos teritori-

aze da aris Ria zRvaSi? ra farglebSi 

eki sreba saxelmwifos 1951 wlis konven-

ciis 33-e muxliT gaTvaliswinebuli val -

debuleba? samwuxarod, am sakiTxebTan 
dakavSirebiT arsebuli pra q tika araerT-

gvarovania; aseve, gansxva ve bulia mecni-

erTa mosazrebebic. sworad aRniSnuli 
araerTgvarovneba iqneba ga n xiluli wi-

namdebare statiaSi.

naSromis SesavalSi mokledaa ganxi-

luli argaZevebis principis eqstrater-

itoriuli gamoyenebis kvlevis mniSvn-

eloba da masTan dakavSirebuliprob-

lematuri sakiTxebi. meore Tavi mimoixi-

lavs argaZevebis principis istoriuli 
ganviTarebisa da Camoyalibebis etapebs 
da Tanamedrove interpretirebis for-

matSi ikvlevs argaZevebis valdebulebis 
arsebobis SesaZleblobas saxelmwifo 
iurisdiqciis qveS mcuravi xomaldebis 
mimarT. Sesabamisad, mesame Tavi exeba im 
saerTaSoriso sazRvao samarTlis no r-

mebs, romlebic zRvaSi pirTa gadarCe-

nas aregulirebs, Tumca, amasTanave, 
aris sakiTxebis mTeli rigi, rac sazRvao 
samarTlis konvenciebis reguli rebis 
miR maa darCenili. swored am kuTxiT 
aris saintereso statiis meoTxe Tavi, 
sa dac warmodgenilia argaZevebis prin-

cipis eqstrateritoriuli gamoyeneba 
1951 wlis konvenciasa da adamianis uf-

le baTa dacvis saerTaSoriso instru-

mentebs Soris mWidro kavSiris fonze. 
statiis mexuTe TavSi Sejamebulia naS-

romSi gamoTqmuli mosazrebebi da gan-

mtkicebulia argaZeevebis principis eq-

s trateritoriuli moqmedebis mniSvn-

eloba saerTaSoriso regulirebis for-

matSi, saerTaSoriso sazRvao samarTli-

sa da ltolvilTa saerTaSoriso samarT-

lis midgomebis kompleqsurad ganxilvis 
fonze.

nino beriSvili

argaZevebis principis eqstrateritoriuli gamoyeneba 
– saerTaSoriso sazRvao samarTlis normebis Sedareba 

ltolvilTa saerTaSoriso samarTalTan
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2. argaZevebis principis mokle   
istoriuli mimoxilva

sazRvao da ltolvilTa saerTaSor-

iso samarTlis debulebebis Sedarebisas 
saTanado yuradReba unda daeTmos arga-

Zevebis principis formirebisa da misi 
ga moyenebis winapirobebs. Tavidanve unda 
aRiniSnos, rom 1951 wlis konvenciis 33-e 
muxlSi asaxulma normam ganviTarebis 
didi gza gaiara. 

argaZevebis principis pirveli Cana-

saxi erTa ligis 1928 wlis SeTanx me baSi 
gvxvdeba, romelic rekomendacias aZlev-

da saxelmwifoebs, teritoriidan ar ga-

eZevebinaT rusi da somexi ltolvile-

bi, Tu am ukanasknelT ar hqondaT sxva 
qveyanaSi Sesvlis SesaZlebloba. Tu m ca 
gamonaklisi SemTxveva iyo, Tu ru si da 
somexi ltolvilebi qveyanaSi Sevi do -

dnen Sidasaxelmwifoebrivi kanonmde b-

lobis ganzrax darRveviT.7 mogviane biT 
SemuSavda1933 wlis konvencia „lto -

lvilTa saerTaSoriso statusis Sesa-

xeb“, romelic pirveli savaldebu lo 
mra valmxrivi xelSekruleba iyo lto-

lvilTa saerTaSoriso samarTalSi da 
romelmac mniSvnelovani wvlili Seitana 
argaZevebis principis ganviTarebaSi. 
kerZod, konvenciam daadgina, rom dauS-

vebeli iyo sapolicio RonisZiebebis (ro-

goricaa, gaZeveba da sazRvarze ardaS-

veba) gamoyeneba im ltolvilebis mimarT, 
romlebsac hqondaT qveynis teritori-

aze yofnis ufleba, garda im SemTxvevisa, 
Tu isini safrTxes uqmnidnen sazogadoe-

briv wesrigsa da erovnul usafrTxoebas. 
amasTan, konvenciam yvela SemTxvevaSi 
ak rZala ltolvilis warmoSobis qvey-

nis sazRvridan gabruneba da gansaz-

Rvra, rom, Tu piri safrTxes Seuqmnida 
erovnul usafrTxoebasa da sazogadoe-

briv wesrigs, saxelmwifos mainc hqonda 
ufleba, gaeZevebina is, miuxedavad imisa, 
hqonda Tu ara am pirs SesaZlebloba, ga-

dasuliyo sxva saxelmwifoSi.8 niSandob-

livia, rom konvencia exeboda mxolod 
rus da somex ltolvilebs da sxva asi-

milirebul jgufebs.9 argaZevebis prin-

cipis Semdgomi ganviTarebis gzaze mniS-

nelovania aseve 1938 wlis konvencia, ro-

melic analogiur wess adgenda germani-

idan wamosul ltolvilebTan mimarTe-

biT, magram im mniSvnelovani gansxvave-

biT, rom ltolvilebs aZlevda gonivrul 
vadasteritoriis dasatoveblad.10

aRsaniSnavia, rom, yvela zemoxse ne-

bu li dokumenti exeboda mxolod lto-

lvilTa garkveul jgufebs da metnak-

le bad uzrunvelyofda maTi uflebebis 
dacvas. maTgan gansxvavebiT, 1951 wlis 
konvenciaganixilavs argaZevebis prin-

cips ltolvilis zogad ganmartebas-

Tan mimarTebiTda adgens garantias, rom 
nebismieri ltolvili iqneba daculi 
misi sicocxlisa da Tavisuflebis xel-

yof is safrTxisagan. amasTan, gasaTval-

iswinebelia, rom 1951 wlis konvenciis 
33-e muxliT gaTvaliswinebuli garan-

tiebi da argaZevebis valdebuleba ekis-

rebaT xelSemkvrel saxelmwifoebs, rac 
gulisxmobs saxelmwifo nebismier orga-

nos an pirs, romelic oficialuri ufle-

bamosilebiTaa aRWurvili.11 garda amisa, 
aseTi valdebuleba SeiZleba daekisros 
kerZo sahaero an sazRvao transport-

sac, romelzec vrceldeba saxelmwifos 
iurisdiqcia.12 swored am sakiTxze gamax-

vildeba yuradReba momdevno TavSi.

3. saerTaSoriso sazRvao samarTlis 
normebi zRvaze gadarCenasTan   
dakavSirebiT

Ria zRvaSi gasaWirSi myofi piris ga-

darCena is valdebulebaa, rasac saerTa-

So riso samarTali akisrebs sazRvao xo-

ma ldebs droSis saxelmwifos meSveobiT. 
logikuria, rom aseTi piris gadarCenis 
Semdeg, saxelmwifom rogorme unda uz-

runvelyos piris mSvidobianad miyvana 
xme leTamde. ltolvilTa saerTaSoriso 
samarTlis kuTxiT, es sakiTxi mniSvne lo-

vania imdenad, ramdenadac gansazRvruli 
unda iyos aseT SemTxvevebSi sanapiro/

portis saxelmwifos valdebulebebi.

saerTaSoriso sazRvao samarTalSi 
erT-erT mniSvnelovan dokuments war-

moadgens „sazRvao samarTlis Sesaxeb“ 
ga eros konvencia (SemdegSi – 1982 wlis 
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konvencia). roca saqme exeba zRvaSipirTa 
gadarCenas, saxelmwifoTa iurisdiqcias 
sazRvao xomaldebze, saimigracio wesebs 
sazRvao sivrceSi – logikuri iqneba Tu 
gaviTvaliswinebT, rom yvela es sakiTxi 
1982 wlis konvenciis regulirebis sfe-

ro Si eqceva, Tumca konvencia ar moq-

medebs samarTlebriv vakuumSi da aqedan 
gamomdinare am sakiTxebis gadawyveti-

sas aucilebelia sxva normebis gaTval-

iswinebac.13 swored amitom winamdebare 
TavSi ganxiluli iqneba sxva konvenciebic 
saerTaSoriso sazRvao samarTlis sfer-

odan, kerZod: „sazRvao Zebnisa da gadar-

Cenis Sesaxeb“ saerTaSoriso konvencia 
(SemdgomSi – 1979 wlis konvencia) da „zR-

vaze sicocxlis dacvis Sesaxeb“ saerTa-

Soriso konvencia (SemdgomSi – 1974 wlis 
konvencia).mokled mimovixiloT dasax-

elebuli konvenciebi:

a. 1982 wlis konvencia

1982 wlis konvenciasTan mimarTebiT 
niSandoblivia98-e muxli, romlis Ta na x-

mad:

„1. TiToeulma saxelmwifom un da 
daa valdebulos misi droSiT mcu-

ravi gemis kapitani, rom misi Sesa Z-

leblobebis farglebSi gemisTvis, 
ekipaJisTvis da mgzavrebisTvis se-

riozuli safrTxis Seqmnis gareSe:

a) aRmouCinos daxmareba zRvaSi na-

povn pirs, romelsac emuqreba da-

Rupva;

b) SesaZlebeli siCqariT iaros gan-

sacdelSi myofi pirebis gadasar-

Cenad, Tu mas Seatyobines, rom 
isini saWiroeben daxmarebas imde-

nad, ramde nadac, misi mxridan mo-

salodneli da SesaZlebelia dax-

marebis aRmoCena;

g)  ejaxebis Semdeg daxmareba ga uwios 
sxva gems, mis ekipaJs da mgzavrebs 
da, Tu SesaZlebelia, Seat yobinos 
am gems Tavisi gemis saxeli, regis-

traciis porti da uaxloesi por-

ti, romelSic igi apirebs Sesvlas.

2. TiToeulma sanapiro saxelmwifo m 
unda uzrunvelyos Sesabamisi da efe-

qtiani samZebro da samaSvelo sam-

sa xuris Seqmna, funqcionireba da 
Se  naxva, romelic exeba Ria zRvaSi 
usafrTxoebas da, Tu garemoebebi 
moiTxoven, ormxrivi da regionuli 
SeTanxmebebis meSveobiT iTanamSrom-

lon mezobel saxelmwifoebTan am 
mizniT.“
saxelmwifoTa am valdebulebas faq-

tobrivad aRasruleben maTi droSis 
qveS mcuravi kerZo xomaldebi, Tumca 
es ar aris TviTSemsrulebeli norma. 
dro Sis saxelmwifom unda uzrunvel-

yos Sesabamisi sakanonmdeblo bazis Se-

qmna, romelic pirdapir valdebulebas 
daakisrebs kerZo sazRvao xomaldis 
kapitans.14 Tumca gadarCenis valdeb-

ulebis implementacia Sida samarTalSi 
arc ise efeqtianad xdeba. rTulia yvela 
kerZo xomaldis kontroli da, miuxe-

davad imisa, rom arsebobs moraluri 
sa fuZveli daxmarebis aRmoCenisTvis, 
xSirad, komerciuli miznebidan gamomdi-

nare, xomaldebi uars amboben am valdeb-

ulebis Sesrulebaze.15

samwuxarod, 1982 wlis konvencia ar 
awesebs sxvagvar valdebulebebs, masSi 
araferia naTqvami gadarCenili mgzav-

rebis Semdgom bedze. konvencia aseve ar 
ganmartavs, Tu zustad rodis iTvleba 
gadarCenis/daxmarebis operacia dasru-

lebulad. Sesabamisad, am kiTxvebze pa-

suxi sxva saerTaSoriso dokumentebSi 
unda veZeboT, romlebic lexspecialis 
normebs warmoadgenen zRvaSi gadarCe-

nasTan dakavSirebiT. am kuTxiT, sain-

teresoa 1979 wlisa da 1974 wlebis kon-

venciebi.

b. 1979 wlis konvencia

1979 wlis konvencia gansazRvravs ga-

darCenis operaciis cnebas. igi moicavs 
debulebebs gansacdelSi myof pirTa 
Zebnis, maTTvis pirveladi samedicino 
da sxva aucilebeli daxmarebis aRmoCe-

nis da usafrTxo adgilze gadayvanis 
Sesaxeb.16rogorc wesi, aseTi adgili uax-

loesi portia. Tumca isic gasaTvali s-

winebelia, rom usafrTxo adgilze ga-

dayvana yovelTvis ar gulisxmobs pi ris 
napirze gadasmis valdebulebas. Se saZ-
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lebelia, usafrTxo adgilis roli Tavad 
sazRvao xomaldmac Seasrulos.17 maSinac 
ki, roca usafrTxo adgilze gadayvana 
piris uaxloes portSi Camosmas gulisx-

mobs, xomaldis am qmedebas azri ekarge-

ba, Tu sanapiro saxelmwifo (romlis 
portSic mihyavT piri) ar aiRebs valde-

bulebas, miiRos gansacdelSi myofi da 
Sesabamisi daxmareba gauwios mas. magram 
1979 wlis konvencia amasTan dakavSire-

biT arafers ambobs da es logikuricaa, 
vinaidan: a) sanapiro saxelmwifosTvis 
valdebulebis daweseba aSkarad scdeba 
konvenciis regulaciis sferos da uxeS-

ad iWreba saxelmwifos suverenitetSi; b) 
usafrTxo adgilze gadayvana konvenciaSi 
naxsenebia terminTa ganmartebisas, xolo 
pirdapiri valdebulebis saxiT gaTval-

iswinebulia mxolod is, rom daxmareba 
unda aRmouCinon yvela pirs diskrimina-

ciis gareSe, miuxedavad maTi statusisa 
da mdgomareobisa.18am fonze, erTgvari 
gamosavalia debulebaTainterpretacia 
konvenciis miznidan gamomdinare.

g. 1974 wlis konvencia

1979 wlis konvenciis msgavsad,1974 
wlis konvenciacpirdapir ar awesebs pi-

ris napirze gadasmis valdebulebas. igi 
adgens, rom Sesabamisi Setyobinebis mi-

Re bisTanave xomaldis kapitani valde-

bulia, sruli siCqariT gaemarTos piris-

dasaxmareblad da, Tu SesaZlebelia, Se-

atyobinos Seqmnili viTareba Sesabamis 
samsaxurs.19garda amisa, konvenciis wevri 
saxelmwifoebi valdebulni arian, uz-

runvelyon Sesabamisi samZebro-samaSve-

lo RonisZiebebis warmoeba napiridan da 
iqonion aseTi RonisZiebebisTvis saWiro 
yvela aucilebeli mowyobiloba.20

amrigad, winamdebare TavSi warmod-

ge nili analizis Sedegad, ikveTeba Sem-

degi midgomebi: sazRvao samarTlis do-

kumentebi aweseben dauyovnebeli daxma-

rebis aRmoCenis valdebulebas, Tumca 
arcerTi zemoxsenebuli konvencia ar 
ad gens, Tu ra bedi eweva pirs gadarCe-

nis Semdeg. am konvenciebis amosavali 
wer tilia piris usafrTxoeba zRvaSi da 
usafrTxo naosnoba, da ara piris Tav Se-

safriT uzrunvelyofa. erTi mxriv, saz-

RvaosamarTlebrivi valdebuleba Semo-

ifargleba daxmarebs aRmoCeniT, radgan 
kerZo sazRvao xomaldi ver ganaxorcie-

lebs im funqciebs, risi ganxorcielebac 
oficialur struqturebs SeuZliaT. ma-

gram, meore mxriv, aSkaraa, rom xomaldi 
valdebulia, ar miatovos piri gasaWirSi. 
Tumca rogori iqneba misi Semdgomi bedi, 
amas xSirad sanapiro saxelmwifo wyvets 
da amaze pasuxi sxva dokumentebSi unda 
veZeboT. 

4. saerTaSoriso samarTalSi   
arsebuli midgomebiargaZevebis  
principTan dakavSirebiT

saxelmwifoTa praqtika, zogadad, 
1951 wlis konvenciasTan mimarTebiT sa -

kma od araerTgvarovania gamomdina re 
iqidan, rom konvenciasTan dakavSi re-

buli davebis ganxilva ZiriTadad ero-

v nul sasamarTloebSi xdeba. droTa 
gan mavlobaSi 1951 wlis konvenciis 33-e 
mux lTan dkavSrebiT ZiriTadad 3 mid-

goma Camoyalibda: 1. saxelmwifoTa erTi 
na wili 33-e muxls avrcelebs mxolod im 
pirebze, romlebic kanonierad imyofe-

bian maT teritoriaze; 2. saxelmwifoTa 
meore jgufisTvis sakmarisia piri fizi-

kurad imyofebodes maT teritoriaze; 3. 
mesame jgufis SexedulebiT, 33-e muxli-

unda gavrceldes ltolvilze, romel-

mac datova warmoSobis qveynis terito-

ria da ar aqvs mniSvneloba, Tu sad imyo-

feba is mocemul momentSi.21 ganvixiloT 
TiToeuli SemTxveva.

pirvel SemTxvevaSi 33-e muxlis moq-

medebis sfero sakmaod SezRudulia da 
eWvqveS dgeba, aseTi midgomiT ramdenad 
efeqtianad moxdeba TavSesafris maZi-

eb lis uflebebis dacva. Tu gaviTval-

iswinebT imas, rom ltolvilebi warmoad-

genen mowyvlad jgufs, ver sargebloben 
moqalaqeobis qveynis dacviT da xSiria 
SemTxvevebi, roca gamouvali mdgomare-

obis gamo sazRvris gadakveTa xdeba kan-

onis darRveviT, maSin naTeli gaxdeba, 
rom aseTi midgomiT SesaZloa bevri ada-

miani aRmoCndes konvenciis regulirebis 
miRma.
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meore SemTxvevaSi saxelmwifoebi uf-

ro farTod ganmartaven 33-e muxliT gaT-

valiswinebul valdebulebas. SeiZleba 
iTqvas, rom amgvari midgoma gacile-

biT realisturia, vinaidan sakuTar te-

ri toriaze saxelmwifo axorcielebs 
efeqtian kontrols; Sesabamisad, mas 
aqvs SesaZlebloba,daicvas mis terito-

riaze myofi piris interesebi. saqmeze 
Salevs Haitian Centers Council, Inc. amerikis 
SeerTebuli Statebis uzenaesma sasa-

marTlom daadgina, rom aSS-s ar ekisreba 
1951 wlis konvenciis 33-e muxliT gaT-

valiswinebuli valdebuleba qveynis ter-

itoriis farglebs gareT, radgan am mux-

lis me-2 punqtipirdapir iTvaliswinebs, 
rom piri safrTxes unda warmoadgendes 
im saxelmwifosTvis, romelSic is imy-

ofeba. Sesabamisad, sasamarTlos azriT, 
Tu es debuleba vrceldeba mxolod im 
ltolvilebze, romlebic qveynis teri-

toriaze imyofebian, maSin 33-e muxlis 
1-li nawilic vrceldeba mxolod pirTa 
am kategoriaze.22

mesame midgomas ZiriTadad iziareben 
afrikuli qveynebi.23 marTalia, 1951 wlis 
konvencia dums misi eqstrateritoriuli 
gamoyenebis Sesaxeb, Tumca igi arc raime 
pirdapir SezRudvas Seicavs, miT ufro 
mas Semdeg, rac 1967 wlis oqmi Sevida 
ZalaSi. amitom SeiZleba iTqvas, rom 33-e 
muxlis moqmedeba vrceldeba nebismier 
adgilas, sadac konvenciis wevri saxel-

mwifo axorcielebs iurisdiqcias. am 
da skvnis gakeTebis saSualebas iZleva 
is faqtic, rom konkretul uflebebTan 
mimarTebiT konvencia Seicavs daTqmas, 
rom am uflebebiT sargeblobisas pirebi 
unda imyofebodnen qveynis teritoriaze, 
xolo 33-e muxls aseTi daTqma ar aqvs. 

am sakiTxTan dakavSirebiT aucile-

blad unda SevexoT argaZevebis princi pis 
eqstrateritoriuli gamoyenebis Sesaxeb 
gaerTianebuli erebis ltolvilTa uma-

Rlesi komisariatis (SemdegSi – gluki) 
rekomendacias. glukis poziciaa, rom 
33-e muxlis pirveli nawili teritoriul 
SezRudvas adgens mxolod imasTan daka-

vSirebiT, Tu sad ar SeiZleba gaaZevon 
saxelmwifoebma piri da ara imasTan da-

kavSirebiT, Tu saidan ar SeiZleba gaa-

Zevon is.24 glukis ganmartebiT, muxlis 
viwro ganmartebaSeusabamoa mTlianad 
1951 wlis konvenciis obieqtsa da mi-

zan Tan.25 garda amisa, marTlmsajulebis 
saerTaSoriso sasamarTlos ganmarte-

biT, „samoqalaqo da politikuri ufle-

bebis Sesaxeb“ 1966 wlis paqtis moqmedeba 
araa SezRuduli saxelmwifo terito-

riiT da paqtis me-3 muxlSi nagulisxmebi 
argaZevebis valdebulebac vrceldeba 
yvelgan, sadac wevri saxelmwifo axor-

cielebs iurisdiqcias. glukis Tanaxmad, 
igive midgomaa adamianis uflebaTa evro-

pul konvenciasTan mimarTebiTac.26 yove-

live zemoaRniSnulidan gamomdinare, 
1951 wlis konvenciac SeiZleba am kon-

teqstSi ganvixiloT, radgan mas uSualo 
kavSiri aqvs adamianis uflebaTa dacvis 
dokumentebTan.

5. daskvna

rogorc vxedavT, argaZevebis prin-

cipis eqstrateritoriul gamoyenebas-

Tan dakavSirebiT Sexedulebebi araerT-

gvarovania. es, erTi mxriv, gamowveulia 
imiT, rom saxelmwifoTa interesebSi 
ar Sedis ltolvilTa didi raodenobis 
miReba, xolo, meore mxriv, es dava nawil-

ia im didi diskusiisa, romelic, zogadad, 
samarTlis normebis eqstrateritoriul 
gamoyenebas exeba.

saerTaSoriso sazRvao samarTali 
ver iZleva aSkara pasuxs, Tu ra val-

de bulebebi ekisrebaT xomaldebs Tav-

Se safris maZieblebTan mimarTebiT, an 
rogor unda moiqces saxelmwifo im 
SemTxvevaSi, roca aseTi pirebi Ria zR-

vidan Sedian mis teritoriaze, magram es 
logikuria, radgan saerTaSoriso sazR-

vao samarTali, misi moqmedebis sfero-

dan gamomdinare, ver daaregulirebs 
yvela sakiTxs da igi kompleqsurad unda 
ganvixiloT saerTaSoriso samarTlis 
sxva dargebTan erTad.

rac Seexeba ltolvilTa saerTaSor-

iso samarTals, am dargis WrilSi sakiTx-

is ganxilvisas, saxelmwifo regulirebis 
interesebTan erTad, gasaTvaliswinebe-

lia kavSiri adamianis uflebaTa saerTa-

Soriso samarTalTan. a masTan, gasaTval-
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iswinebelia, rom 1951 wlis konvenciis 
33-e muxlSi araferia naTqvami terito-

riul SezRudvaze da, garda amisa, Tavad 
konvenciis obieqti da mizani iZleva 
misi debulebebis farTod ganmartebis 
SesaZleblobas.

daskvnis saxiT aucilebelia aRiniS-

nos, rom ltolvilebi dacvas saWiroeben 
nebismier SemTxvevaSi, iqneba es xmeleTsa 

Tu zRvaze. Sesabamisad, mxolod qvey-

nis teritoriiT saerTaSoriso dacvis 
Semofargvla mniSvnelovan zians ayenebs 
im Rirebulebebs, miznebsa da miswrafe-

bebs, rac safuZvlad daedo humanitar-

uli midgomis ganmtkicebas argaZevebis 
principis samarTlebrivi regulirebis 
farglebSi. 
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The article analyses the signifi cance of 
creating international regulation to address 
the needs of asylum seekers and refugees 
and within the framework of its development, 
highlights the adoption of the principle of non-
refoulement as the cornerstone guaranteeing 
the protection of persons fl eeing their countries 
where their life and freedom is threatened on 
the grounds of race, religion, nationality, mem-
bership of a particular social group or political 
opinion. In this regard, the article discusses the 
historic development of the principle within the 
international refugee law, starting from the 1928 
non-binding Arrangement under the League of 
Nations and coming a long way to be refl ected 
in Article 33 of the 1951 UN Convention. 

On this background, the article raises the 
issues of interpretation and application of the 
principle of non-refoulement, when the asylum 
seeker is located on the high sea. Further on, 

the article analyzes the various norms of the 
law of the sea (1982 UNCLOS, 1979 SAR and 
1974 SOLAS) concerning the rescuing and 
rendering assistance to persons facing dan-
ger in the sea and the responsibilities of the 
state whose fl ag the ship fl ies. However, it is 
noteworthy that these conventions specifi cally 
regulate the issue of rescuing persons on the 
sea and none of them mention what happens 
to that person afterwards. Considering these 
challenges and the specifi cs of the issue raised 
herein, the article does not provide specifi c an-
swers, but rather offers what are the approach-
es and solutions in terms of interpretation and 
extra-territorial application of the principle of 
non-refoulement in contemporary international 
law. Thus, the article contributes to further em-
phasizing and facilitating the discussion in this 
direction.

NINO BERISHVILI

Review:
EXTRA-TERRITORIAL APPLICATION OF THE PRINCIPLE OF 

NON-REFOULEMENT – COMPARING THE NORMS OF THE LAW OF 
THE SEA WITH INTERNATIONAL REFUGEE LAW  
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Sesavali

2008 wlis msoflio ekonomikurma 

krizisma mniSvnelovani zegavlena moax-

dina im koncefciebze, romlebmac mso f-

lio da adgilobrivi ekonomikuri da fi-

nansuri wesrigis samarTlebrivi CarCo-

Camoayalibes. man aseve Secvala msoflio 

ekonomikis wesrigi. kerZod, amerikis 

Se erTebuli Statebi da evropa, romle-

bic meore msoflio omidan moyolebuli 

wesebis ganmsazRvrelebi iyvnen, kriziss 

umklavdebodnen. sapirispirod, ganviTa-

re badida mzardi ekonomikis mqone qvey-

nebi SedarebiT swrafad `aRorZindnen~ 

ukanaskneli wlebis ganmavlobaSi. rac 

gan sakuTrebiT mniSvnelovania, maT Sesa-

Z lebloba gauCndaT`misxdomodnen magi-

das~, romelzec msoflio ekonomikis sa-

kiTxebi wydeba.1 aRniSnulma saintereso 

gaxada samarTlebrivi TvalsazrisiT 

cvli lebebisa da misi monawileebis ana-

lizi. 

2008 wlamde gansxvaveba ganviTarebad 

da mzardi ekonomikis mqone saxelmwifoe-

bis ganmartebebs Soris saerTod ar arse-

bobda da rogorc tomas fridmani aRniS-

navs swored krizisma`Secvala msoflio, 

romelSic amerikelebisa da evropelebis 

(TeTri) ekonomikuri Zalaufleba, gamoi-

wvia aradasavlurma (ara TeTri) qveyneb-

ma, rogoricaa CineTi da indoeTi~.2

am statiismiznebisaTvis orive ter-

mini gaigivebulia da niSnavs saxelmwi-

fos, romelmac mniSvnelovani ekonomi-

kuri reformebi gaatara da Sedegad 

daadga swrafad mzard, dinamiuri eko-

nomikis mqone qveynad qcevis gzas re-

gionSi da msoflioSic ki.3Sedegad inve-

stireba aseT qveynebSi iseTi mimzidveli 

gaxda, rom magaliTad did britaneTs 90-

ian wlebSi strategiebis SemuSavebac ki 

mouxda korporaciebSi kapitaldabande-

bis klebis tendenciis SemcirebisaTvis.4 

zogierTma mecnierma investirebis es 

tendencia wina saukunis amerikis oqros 

cieb-cxelebas Seadara.5

ganviTarebadi ekonomikis mqone qvey-

nebis mimarT arsebuliudidesi intere-

sis miuxedavad, fenomenis samarTlebri-

vi Seswavla, am qveynebSic ki TiTqmis ar 

momxdara.Teoriuli sakiTxebis Ses wav-

lis nakleboba Tavad fraziT `ganviTa-

rebadi ekonomikis mqone qveynebi~ mtki-

c deba. kerZod, es aris saxelmwifoTa 

jgufis aRmniSvneli termini, romelic 

analitikuri TvalsazrisiT carielia da 

rogorc henri grunvaldi aRniSnavda ub-

ralod ganviTarda `nomenklaturaSi cv-

lilebisaTvis~.6 kerZod, is miuTiTebda, 

rom mesame samyaros aucileblad unda 

gadarqmeoda saxeli, radgan gaugebrobas 

warmoSobda aseTi terminiT arafunqci-

uri afrikuli qveynebisa da ganviTareba-

di (mzardi) industriebis mqone ameriku-

li qveynebis moxsenieba.7

sakiTxis samarTlebrivi Tval saz-

ri siT ganxilvis auciloblobaze isic 

mi uTiTebs, rom ukanaskneli oci wlis 

man Zilze ganviTarebadi saxelmwifoebi 

aTasze meti ormxrivi sainvesticio xe l-

Sekrulebisxelmomwerebigaxdnen. Se de-

gad, saerTaSoriso sainvesticio samar-

Talma mniSvnelovani cvlilebebi gani-

cada, rasac aRniSnuli xelSekrulebebis 

ganviTarebis istoriul WrilSic ganvix-

ilavT.aseve, moxdeba precedentebis ana-

lizi gadawyvetilebebis mignebebis gan-

zogadebis mizniT.

amasTanavemniSvnelovani yuradReba 

daeTmoba pirdapiri ucxouri investici-

ebisdacvis standartebs, gamomdinare 

iqi dan, rom swored stabiluri garemo, 

rogorc es daskvnis saxiTac iqneba war-

modgenili, ganapirobebs investiciebis 

Semodinebis konkurentul maCvenebels.

da bolos, mzardi ekonomikis qvey-

nebTan mimarTebiT ganviTarebuli sasa-

irina aRapiSvili

ganviTarebadi (mzardi) ekonomikis mqone qveynebis 

analizi: ucxouri investiciebis dacvis standartebi
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marTlo praqtikis analizi SesaZleb lo-

bas mogvcems zustad davinaxoT rogor 

gavlenas axdens Tavisufali vaWroba da 

kapitalis gadaadgilebis demokratiza-

cia tribunalebis gadawyvetilebebis 

kon teqsturi analitikiT datvirTvaze, 

sxvagvarad – samarTlebriv dasabuTebu-

lobaze.

1. ucxouri pirdapiri investiciebis 
mniSvneloba ganviTarebadi   
ekonomikis mqone qveynebisaTvis

rogorc naSromis SesavalSi aRin-

iSna, ukanaskneli wlebis ganmavlobaSi 

sul ufrodaufro izrdeba ucxouri 

pirdapiri investiciebis Sedineba ganvi-

Tarebadi ekonomikis mqone saxelmwifoe-

bSi. 2010 wels, am saxelmwifoebSi gakeTe-

buli investiciebis odenobam pirvelad 

gadaaWarba ganviTarebuli saxelmwifoe-

bis maCveneblebs8 da dRemde narCundeba. 

Sesabamisad,sul ufro xSirad weren imas-

Tan dakavSirebiT Tura aris ucxouri in-

vesticiebis miRebis makro-ekonomikuri 

mniSvneloba ganviTarebadi ekonomikebis 

mqone qveynebisaTvis, Tuki saerTod aris. 

nawili Tvlis, rom es qveynis adamianuri 

resursebia, pirvel rigSi – investore-

bi moxiblulebi arian momxmarebelTa 

didi bazriT.9sxvebi Tvlian, rom didia 

urTierTmimarTeba investiciebis ganx-

orcielebisamaspinZeli saxelmwifos ba-

zar Tan, maT Soris mSp-s maCvenebelTan.10 

sxva sityvebiT rom vTqvaT, didi SesaZ-

leblobebis bazari mimzidvelia inves-

torisTvis.miuxedavad imisa, rom es in-

teresisda ganxilvis xSiri sagania, ar-

sebuli samarTlebrivi kvlevebi, Tavad 

cnebis sakiTxis Teorias ar ayalibebs, 

radgan es fundamentaluri mecnierebis 

nawilad aris miCneuli.11

arada garda ekonomikuri faqtore-

bisa, regulirebadi samarTlebrivi ga-

remo da sagadasaxado reJimebi, aseve Za-

lian mniSvnelovania investorisaTvis 

gadawyvetilebis miRebisas. ganviTare-

bad qveynebs xSirad akritikeben kidevac 

imis gamo, rom isini gansakuTrebuli re-

gu lirebis reJimebs aweseben adgilo-

brivi korporaciebis dacvis mizniT.12 

maspinZeli saxelmwifos swored es uf-

le ba gaxdeba momdevno Tavis ganxilvis 

Zi riTadi mizani. Tumca aqve unda aRin-

iSnos, rom miuxedavad zogadi mosazre-

bisa, rom ucxouri investiciebi xels 

uw yoben mzardi ekonomikis mqone qvey-

nebis ganviTarebas, Teodor morani Tavis 

wignSi – `xels uwyobs ki ucxouri pirda-

piri investiciebi ganviTarebas?~13 – amt-

kicebs, rom zogadi daskvnebis gamotana 

SeuZlebelia, gamomdinare im gansxvave-

bebisa, rac maspinZel saxelmwifoebSi ar-

sebobs.14

miuxedavad azrTa sxvadasxvaobisa, 

am statiismizania daadginos, rom ganvi-

Tarebadi ekonomikis mqone qveynebi aris 

samoqalaqo sazogadoebis forma, ro me-

l Sic komerciuli dawesebulebebi pi-

radi kavSirebis nacvlad oficialur 

(fo rmalur) urTierTobebze akeTeben 

fo kuss. Sesabamisad, normaluri urT-

ierTobebi saSualebas iZleva daamyaron 

saqmiani urTierTobebi am konkretu li 

sazogadoebis gareT arsebul erTeu-

leb Tan.15 metic, dRes ganviTarebadi 

ekonomikis mqone qveynebi aqtiurad cdi-

loben ara marto moizidon, aramed dac-

vis maqsimalurad maRali standartebi 

SesTavazon ucxoel investorebs.16

2. urTierTmimarTebainvesticiebis 
dacvasa da investiciebis waxalise-
bas Soris ganviTrebadi ekonomikis 
mqone qveynebis SemTxvevaSi

investiciebis dacvis zogierTi stan-

darti, magaliTad erovnulobis da upi-

ratesi mopyrobis, SedarebiTia. isini 

damokidebulia maspinZeli qveynis mier 

Tavisi moqalaqeebisaTvis an mesame sax-

elmwifoebis investorebisaTvis mini-

Webul standartebze. sapirispirod, sa-

mar Tliani da Tanaswori mopyrobisa da 

sruli dacvisa dausafrTxoebis msgavsi 

standartebi, winaswar zustadaa gansaz-

Rvruli. ismis kiTxva, ramdenad igivea es 

winaswar gansazRvruli standartebi sax-

elmwifoebisaTvis miuxedavad maTi ganvi-

Tarebisa da ekonomikuri, socialuri Tu 

politikuri garemoebebisa, investiciis 

ganxorcielebis dros.17
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Sesabamisad, maspinZeli saxelmwifos 

cda daareguliros pirdapiri ucxouri 

investiciebis Semodineba xasiaTdeba 

ara erTgvarovani efeqtiT da marTalia 

Se iZleba daicvas saxelmwifos garkveu-

li interesebi, amave dros negatiuri 

efeqtis mqone SeiZleba iyos pirdapiri 

ucxouri investiciebis SemodinebisaTvis 

zogadad. aqve unda aRiniSnos, rom Ser-

CeviTi politika, Seexeba mxolod inve-

s ticiebis daSvebasa Tu xelSewyobas – 

da ara dacvas. gamomdinare iqidan, rom 

dacvisaTvis aucilebelia investiciis 

arseboba, mas SeuZlia garkveuli roli 

iTamaSos mxolod `arasasurveli~ inves-

ticiebis gadarCevisa da daSvebis Sedeg. 

Sesabamisad, samarTlebrivi (kanonieri) 

dacvis sakiTxi warmoiSveba mxolod `sa-

survel~ investiciebTan dakavSirebiT da 

maspinZeli saxelmwifos interesebidan 

gamomdinarea maTi rac SeiZleba dabali 

ekonomikuri danaxarjebiT mozidva. 

investiciis ekonomikuri Rirebuleba 

upirveles yovlisa moicavs kapitals, 

romelsac mogebis saxe aqvs da maspinZel 

saxelmwifoebs swored amis Semcirebis 

survili aqvT xolme. Sesabamisad, inves-

ticiebis importior qveynebs `bi-pola-

ruli~ brZola uxdebaT, sadac erTis 

mxriv korporaciebi sakmarisad motivi-

rebulebi arian, rom investireba moaxdi-

non da meores mxriv, kmayofilebi Zalian 

zomieri mogebis odenobiT.18 amasTanave, 

araadekvaturi dacva optimalur zRvar-

Tan winaaRmdegobaSi modis. gamomdinare 

iqidan, rom investorebi swored riskebis 

analizis safuZvelze akeTeben xSirad 

investirebas, maTi gazrda swored Semo-

savlebis zrdiT unda balansdebodes. 

logikurad, riskebis Semcireba mogebis 

Semcirebis SesaZleblobasac iZleva. 

sxvagvarad rom vTqvaT, Tuki saxelm-

wifo saSualoze dabali dacvis garan-

tiebs iZleva, sasurveli investiciebis 

moZiebis erTaderTi saSualebaa maRali 

da damatebiTi mogebis miRebis pirobebi. 

riskebis Sefaseba, iseTebisac ki ro-

goric politikuria, da araerTi kompa-

niis ZviradRirebul momsaxurebas warmo-

adgens, araferia sxva Tu ara `saukeTeso 

varaudi~.19 riskebis arseboba TiTqmis 

sru liad gamoricxavs mcire da saSualo 

zomis kompaniebis investirebas saxelmwi-

foSi da gamomdinare iqidan, rom swored 

aseTi kompaniebi arian ganviTarebadi sax-

elmwifoebiT dainterebulebi, Tavad sax-

elmwifoebis interesebSia sando inves-

ticiebis dacvis sistemis Camoyalibeba 

saxelmwifoSi. mxolod es aZlevT maT sa-

Sualebas monawileoba miiRon msoflio 

sainvesticio bazris brunvaSi igive fa-

sad rac ganviTarebuli qveynebi. 

rigi saarbitraJo tribunalebisa ga-

da wyvetilebis gamotanisas darRvevis 

xarisxsa an kompensaciis odenobis gan-

sa zRvrisas, ukanasknel periodSi, sul 

ufro xSirad iTvaliswineben qveynebis 

ekonomikur, socialur da politikur 

mdgomareobas.Tumca arc dacvis stand-

artebis Sesaxeb istoriuli kvlevebi da 

arc maTi miznebis analizi Tanamedrove 

sainvesticio xelSekrulebaSi, iZle-

vian ganmartebebs unda gaiTvaliswinon 

Tu ara tribunalebma davis ganxilvisas 

da Sesabamisad gadawyvetilebis gamota-

nisas, qveynis ekonomikuri Tu politiku-

ri ganviTarebis done da mdgomareoba, 

Tundac kompensaciis dakisrebis nawilT-

an dakavSirebiT. 

Sedegad, tribunalebs sistemurad 

ar ganuxiliaT es sakiTxi xelSekrulebis 

Sesrulebis Semowmebisas.mxolod ramde-

nime tribunalma gaiTvaliswina ganviTa-

rebis done sainvesticio xelSekrule-

baSi mocemul dacvis standartebze sau-

brisas. amasTan, mxolod sruli dacvisa 

da usafrTxoebis aseve samarTliani da 

Tanaswori mopyrobis standartebi iyo 

ganxiluli. aseTi garemoebebis gaTval-

iswinebam Tavis droze gavlena iqonia 

gadawyvetilebebze, romlebic eqspro-

priaciis sakiTxs Seexeboda. tribunaleb-

ma es faqtorebi or gansxvavebul konte-

qstSi ganixiles. erTi kategoria ganixi-

lavda ekonomikur da politikur piro-

bebs pasuxismgeblobis dakisrebisas.20am 

gadawyvetilebebSi xelSekrulebis dar-

Rvevis arsebobis faqtis dadgena damo-

kidebuli iyo, inter alia, calkeul saxelm-

wifoSi am mxriv arsebul sxvadasxva gare-
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moebebze.sxva SemTxvevebSi tribunalebma 

es garemoebebi mxedvelobaSi miiRes, ro-

desac kompensaciis odenobis gansazRv-

raze msjelobdnen xelSekrulebis amaTu-

im dacvis standartis darRvevisaTvis.21

3. ekonomikuri da politikuri   
mdgomareobis gavlena saxelmwifoebis 
pasuxismgeblobis sakiTxze

sami gansxvavebuli mdgomareoba SeiZ-

leba gamoikveTos, rodesac tribunaleb-

ma gaiTvaliswines wina TavSi ganxiluli 

faqtorebi. erTi kategoria Seexeba gan-

viTarebad post-komunistur qveynebs, 

meore Seexeba saxelmwifoebs romleb-

mac gadaitanes politikuri da finans-

uri krizisebi.mesame kategoria Seexeba 

maspinZel saxelmwifoebs, romlebic mim-

dinare politikuri sirTuleebis winaSe 

dganan.

3.1. post-komunisturi qveynebi

im saxelmwifoebze saubrisas, rom-

lebic komunisturidan sabazro ekonomi-

kaze orientirebulebad gadaiqcnen, zo-

gierTma tribunalma ̀ ganviTareba~ mxedv-

elobaSi miiRo Tavisi zogadi SeniSvnebis 

saxiT,zogierTma ki msjelobis nawilad.

ase magaliTad, saqme genini estone-

Tis winaaRmdeg Seexeboda estonuri ban-

kis privatizacias,22 rodesac sasamarT-

lom ganixila ramdenad daarRvia sain-

vesticio xelSekrulebis dacvis stan-

dartebi sabanko licenziis Sewyvetam; 

Tumca,uSualod standartebze saubris 

daiwyebamde, tribunalma erTgvari zog-

adi SeniSvnebi gaakeTa im garemoebasTan 

dakavSirebiT, romestoneTi iyo ganvi-

Tarebadi qveyana. tribunalma daadgina, 

rom garkveuli problemebis miuxedavad 

investoris mopyrobasTan dakavSirebiT, 

samarTliani da Tanaswori mopyrobis 

standarti ar iyo darRveuli:

`tribunali aucileblad miiC-

nevs gaiTvaliswinos is konkretuli 

ga remoeba, romelSic dava warmoiS-

va; kerZod saxelmwifoSi, romelSic 

swrafad viTardeba dasabanko, fina-

nsuri Tu Tanmdevi procesebi aqamde 

ucnobi movlena iyo. es garemoebebi 

mosarCelisaTvis cnobili iyo inves-

ticiis ganxorcielebis dros~.23

saqme nageli CexeTis respublikis wi-

naaRmdeg Seexeboda saxelmwifo organosa 

da britanul kompanias Soris urTierTo-

bas, licenziis mopovebis sakiTxTan da-

kavSirebiT.24 mosarCele amtkicebda rom 

CexeTis respublikam daarRvia sa in ves-

ticio xelSekruleba, rodesac amgvari 

licenzia misca sxvasaxelmwifo uwyebas 

da investors. tribunalma aRniSna, rom 

`mxedvelobaSia misaRebi is uaRresad 

spe cifiuri faqtobrivi garemoebebi, ro-

melSic dava warmoiSva~.kerZod:

`mosarCelem SesaZlebelia saTa-

nado yuradReba ar miaqcia im gare-

moebs, rom saxelmwifo kvlavac gan-

viTarebis etapze iyo, romelSic xe-

lisufleba kvlavac ayalibebda axal 

demokratiul sistemas da funqcio-

nalur ekonomikas~.25

tribunals ar umsjelia standar te -

bis darRvevaze, radgan daadgina, rom ba-

ton nagels ar ganuxorcielebia investi-

reba.26

amda sxva msgavsi Sinaarsis mqone ga-

da wyvetilebebidan naTeli xdeba, rom 

tri bunali, rodesac investoris molo-

dinebis kanonierebas ikvlevda, mzad aR-

moCnda ganexila ekonomikuri, socialu-

ri da politikuri garemoebebi, romle-

bic post-komunistur qveynebSi iyo sax-

eze. 

3.2. ekonomikuri krizisis qveS myofi 

maspinZeli qveynebi

laTinuri amerikis qveynebTan dakav-

Sirebul saqmeebSi, romlebSic ekonomi-

kuri krizisi iyo saxeze, tribunalebi am 

garemoebis zegavlenis qveS eqceodnen 

xolme.

magaliTad, saqmeSi olguin paragvais 

winaaRmdeg,27 rodesac tribunali eqsp-

ropriaciis ararsebobis faqtze msje-

lo bda amis miniSnebas vxedavT. kerZod, 

tribunalma uaryo sainvesticio xelSek-

rulebis dacvis standartebis darRve-

va miuxedavad paragvais samarTlebriv 

sistemaSi arsebuli seriozuli xarve-
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zebisa. gadawyvetilebaze msjelobisas, 

tribunalma arsebul ekonomikur mdgo-

mareobas upiratesoba mianiWa:

`es tribunali ar iziarebs mosaz-

rebas, rom mosarCeles unda ganexo-

r cielebina investireba paragvais 

ce ntraluri bankis mier gamocemuli 

bi uletenis safuZvelze. piriqiT, 

tri  bunali fiqrobs, rom is ufro ko-

n servatiuli unda yofiliyo ro de-

sac investirebas axdenda qveyanaSi, 

romelic ekonomikuri problemebis 

winaSe iyo~.28

aseve, erT-erT saqmeze saubrisas sa-

marTliani da Tanaswori mopyrobis prin-

cipis analizisas tribunalma stabilu-

robis moTxovna sakanonmdeblo da biznes 

garemosaTvis, pirdapir daukavSira in-

vestoris kanonier molodinebs.29metic, 

man daadgina, rom politikuri, social-

uri da ekonomikuri pirobebi saxelmwi-

foSi gaTvaliswinebuli unda iyos inves-

toris molodinebis gansazRvrisas. 

da bolos, saqme grid argentinis wi-

naaRmdeg30 Seexeboda anazRaurebis sa-

kiTxs eleqtroenergiis gadamcem indus-

triasTan dakavSirebiT, rodesacargen-

tina Caeria anazRaurebis sakiTxSi qveya-

naSi Seqmnili krizisidan gamomdinare. 

tribunalma xazi gausva, rom `investoris 

molodinebi gonivruli da investiciebis 

gakeTebis konteqstis Sesabamisi unda yo-

filiyo~.31

3.3. politikuri arastabiluroba 

qveyanaSi

saqme toto libanis winaaRmdeg32 av-

tobanis mSeneblobas Seexeboda. kont-

ra qti Seicavda sasamarTlos arCevanis 

SesaZleblobas libanis sasamarTloze 

mi TiTebiT. toto miuTiTebda, rom liba-

nis xelisuflebis rigma qmedebam `araer-

Ti problema gamoiwvia da gaaWianura 

ade kvaturi zomebis miReba~.33 Sedegad 

mosarCelem sarCeli Seitana libanis sa-

samarTloSi kontraqtSi mocemuli Cana-

weris Sesabamisad da aseve sainvesticio 

xelSekrulebis safuZvelze saarbitra-

Jo ganxilva wamoiwyo. misimoTxovnebi 

efuZneboda samarTliani da Tanaswori 

mopyrobis principis darRvevas, rome-

lic gamoiwvia im faqtma, rom libanis 

sa samarTlos winaSe misma moTxovnebma 

eqvsi wlis ganmavlobaSi progresi ver 

ganicades. tribunalma mxedvelobaSi mi-

iRo libanSi arsebuli politikuri md-

gomareoba da miuTiTa, rom investros ar 

unda hqondes mSvidi da Tanmimdevruli 

samarTlebrivi sistemis funqcionirebis 

molodini politikuri arastabiluro-

bis pirobebSi.34

erT-erT saqmeSi ki berZeni investo ri 

iTxovda zianis anazRaurebas, rome lic 

miadga albaneTis farTomaStabiani samo-

qalaqo ukmayofilebis dros 1997 wels.35 

kerZod, is kontraqtis safuZvelze gzebs 

agebda albaneTSi, rodesac ajanyebuleb-

ma daazarales mSenebloba. imis dadgeni-

sas daarRvia Tu ara albaneTma sruli 

dacvisa da usafrTxoebis standarti, 

arbitrma mxedvelobaSi miiRo maspinZeli 

saxelmwifos ganviTarebis done da miuTi-

Ta, rom `albaneTis xelisufleba uunaro 

iyo socialuri areulobebis fonze~36da 

daadgina, ra rom aRniSnuli standarti ar 

darRveula dasZina, rom saqme sxvagvarad 

iqneboda policias Carevaze uari rom 

eTqva.ganviTarebis doneze saubrisas 

tri bunalma ganasxvava uari samarTlian 

sa samarTloze da sruli dacvisa da usa-

frTxoebis standarti. kerZod, tribu-

nalis azriT pirveli ar aris damokide-

buli qveynis ganviTarebis doneze, maSin 

rodesac meoris Sesruleba da uzrunve-

lyofa swored amaze iqneba damokidebu-

li. gadawyvetilebaSi tribunali pirda-

pir miuTiTebs, rom gansxvavebulad unda 

iqnes saqme gadawyvetili Zlieri da gan-

viTarebuli qveynis SemTxvevaSi erTis 

mxriv da susti da dazaralebuli saxelm-

wifos SemTxvevaSi, meores mxriv:

`ucxoelebi, romlebic Rarib sa-

xelmwifoebSi Sedian ar unda elo-

don rom maT sayovelTao garantiebs 

miscemen yvela procedurebTan da-

kavSirebiT – Tumca maT aqvT, ra Tqma 

unda, ufleba gadawyvetilebaze, ro-

melic arc qsenofobiuri da arc mike-

rZoebuli iqneba~.37
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3.4. ekonomikuri da politikuri  

mdgomareobis gavlena kompensaciaze

rig gadawyvetilebebSi, mas Semdeg 

rac tribunalebma daadgines arsebiTi 

standartebis darRvevebi, saxelmwifos 

ganviTarebis done ganmsazRvrelad miiC-

nies kompensaciis odenobis dadgenis sa-

kiTxSi. 

erT-erT SedarebiT adrindel saq me-

Si, romelic sainvesticio davebis gan m-

xilvelma saerTaSoriso centrma ganixi-

la, investoris qonebas ziani miadga areu-

lobebisa da ajanyebebis Sedegad.38 tri-

bunalma zairi (amJamindeli kongos demo-

kratiuli respublika) pasuxismgeblad 

cno movaleobebis SeusruleblobisTvis 

daecva investori.miuxedavadimisa, rom 

mopasuxem qveyanaSi arsebuli mdgoma-

reoba moiyvana argumentad, valdebule-

bis darRvevis dadgenisas tribunalma is 

ar gaiTvaliswina, Tumca mxedvelobaSi 

miiRo kompensaciis odenobis daTvlisas. 

kerZod, man miuTiTa, rom ziani da miuRe-

beli Semosavali ar unda daiTvalos igi-

ve principiT, rogorc es stabiluri eko-

nomikis mqone qveynebis SemTxvevaSia. 

msgavsSemTxvevas hqonda adgili, erT-

erT saqmeSi argentinis winaaRmdeg,39 ro-

desac sasamarTlom ganacxada, rom:

`warmoudgenelia ekonomikuri 

re alobis ar gaTvaliswineba investi-

ciis operirebaze saubrisas [kerZod] 

Se cvlili ekonomikuri garemoba, ro-

m lis fonze tarifebis SenarCuneba 

ararealuria da krizisi, romelsac 

ad gili hqonda mxedvelobaSi unda iq-

nas miRebuli~.40

4. pirdapir ucxour investiciebis 
dacvasTan dakavSirebuli davebis 
mniSvneloba ganviTarebadi   
ekonomikis mqone qveynebisaTvis

ukanaskneli oci wlis ganmavlobaSi 

ganviTarebadma saxelmwifoebma araerT 

ormxriv sainvesticio xelSekrulebas 

moaweres xeli im mizniT, rom moiZion 

ucxouri investiciebi stabiluri da us-

afrTxo sainvesticio garemos SeqmniT.41

xelSekrulebebis safuZvelze ucxoe-

li investorebi iZenen mniSvnelovan uf-

le bebs Tavisi investiciebis dasacavad 

eqspropriaciisa an diskriminaciis sxva 

formisagan, aseve SesaZleblobas pirda-

pir uCivlon saxelmwifos arbitraJSi. 

ukanaskneli wlebis ganmavlobaSi Zalian 

bevrma investorma isargebla am uflebiT 

da saxelmwifos araerTi qmedeba gaas-

aCivra. am gadawyvetilebebis efeqti mniS-

vnelovania gansakuTrebiT ganviTareba-

di qveynebisaTvis, radgan mxolod erTma 

gadawyvetilebamac ki SesaZlebelia daa-

sustos misi ekonomika, unari daaregu-

liros sajaro interesi da ziani miayenos 

qveynis reputacias, rogorc samomavlo 

investirebis daniSnulebas.42 amisfonze 

Cndeba kiTxva: ramdenad arian ganviTa-

rebadi ekonomikis mqone qveynebi mzad am 

samarTlebrivi gamowvevisTvis?

sainvesticio xelSekrulebasTan da-

kavSirebuli arbitraJi samarTalwarmo-

ebis sakmaod rTuli formaa, romelic 

di dadaa damokidebuli finansebsa da sa-

marTlebriv eqspertizaze. finansurida 

administraciuli barierebis gamo, bevri 

ganviTarebadi qveynis sajaro samsax-

urs ar gaaCnia saTanado samarTlebrivi 

codna Tavisi interesebis dasacavad. 

Se degad, umetesoba iZulebulia daiqi-

ra vos saerTaSoriso saadvokato kom-

paniebi, romlebic iseTive anazRaurebas 

iTxoven, rogorc mdidari da ganviTare-

buli qvynebis SemTxvevaSi.43

ukanaskneliaTwleulebis ganmavlo-

baSi, saerTaSoriso sainvesticio samar-

Talma mniSvnelovani cvlilebebi ganica-

da. ucxoeliinvestoris gadmosaxedidan – 

samarTali dRes dacvis gacilebiT maRal 

standartebs sTavazobs.44amcvlilebebis 

Tavdapirveli safuZveli swored ormx-

rivi sainvesticio xelSekrulebebi (BIT) 

gaxda. qvemoT mokled mimovixilavT maTi 

ganviTarebis istorias.

4.1. ormxrivi sainvesticio  

xelSekrulebebis ganviTareba

investiciebis dacvis Sesaxeb or-

mxriv xelSekrulebebs safuZveli meore 

msoflio omis Semdgom periodSi Caeyara 

kapitalis eqsportiori qveynebis inicia-

tiviT, raTa daecvaT sakuTari kompaniebi 
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da moqalaqeebi swrafad cvalebadi piro-

bebisagan sazRvargareT. 

saerTaSoriso samarTliT gaTvalis-

winebuli dacvis gareSe, investorebs 

ar hqondaT aranairi garantia, rom mas-

pin Zeli saxelmwifoebi calmxrivad ar 

Se cvlidnen kontraqtebis pirobebs an 

kanonebs romlebic gavlenas axdenen in-

vesticiebze. amave dros, saerTaSoriso 

samarTlis farglebSi investorebs ar 

hqondaT SesaZlebloba pirdapir eCiv-

laT maspinZeli saxelmwifos winaaRmdeg, 

maSin rodesac maspinZeli saxelmwifos 

sasamarTloebis miukerZoebloba kiTx-

vis niSnis qveS idga.45 erTaderT saSu a-

lebas warmomavlobis saxelmwifos `dip-

lomatiuri dacva~ warmoadgenda. Tu -

m ca es procesi ufro politikuri iyo 

TavisarsiT, vidre samarTlebrivi da xe-

lmisawvdomia mxolod saxelmwifos di s k-

reciuli gadawyvetilebis safu Z velze.46

saerTaSoriso CveulebiTi samarT-

lis naklovanebebidan gamomdinare, ame-

ri kis SeerTebulma Statebma da kapita-

lis eqsportiorma sxva qveynebma, daiwyes 

ormxrivi xelSekrulebebis xelmowera. 

urTierTmegobrobis, vaWrobisa da naos-

nobis Sesaxeb xelSekrulebebi swored 

amgvar xelSekrulebebs warmoadgenda, 

Tumca maleve dakarges popularoba ar 

iZleodnen ra saxelmwifo-investors So-

ris davis pirdapir gadawyvetis SesaZ-

leb lobas.47

amstatiis miznebisaTvis unda aRini-

Snos, rom Tu ganviTarebuli ekonomi-

kis mqone qveynebi ormxriv sainvesticio 

xelSekrulebebs investiciebis dacvis 

mizniT debdnen, ganviTarebadi qveynebi-

saTvis amgvar mizans investiciebis wax-

aliseba da xelSewyoba warmoadgenda.48

ormxrivisainvesticio xelSekru le-

ba Seicavda or ZiriTad inovacias – mi-

ze zi ratomac gaxdnen isini ase popu-

larulebi. pirveli, isini investors 

sTavazoben investiciebis dacvis mkaf-

iod Camoyalibebul standartebs, rom-

lebsac saerTaSoriso samarTlis Zala 

aqvT. meore, xelSekrulebis safuZvelze 

invetors saSualeba aqvs pirdapir uCiv-

los saxelmwifos xelSekrulebiT gaT-

valiswinebuli pirobebis dasacavad. 

Ta vis mxriv, orive piroba erTianobaSi, 

saxelmwifosagan moiTxovs yuradRebas 

investiciebis mopyrobisas.49

TiTqmis yvela xelSekruleba Se e-

xe ba xuT ZiriTad da arsebiT sakiTxs: 

`ucxouri investiciebis ganmarteba da 

farglebi; daSveba da dafuZneba; erovnu-

li mopyroba da investirebis Semdgomi 

faza; garantiebi da kompensaciis sakiT-

xebi eqspropriaciis SemTxvevaSi; da da-

vis gadawyveta~.50 standartebis dayofa 

pirobiTad SeiZleba absolutur anu dis-

kreciulebad da zogad standartebad. 

ukanaskneli, rogorc ukve aRiniSna Se iZ-

leba pirobiTi (SedarebiTi) gaxdes kon-

k retul saxelmwifoSi arsebuli viTare-

bidan gamomdinare. 

gavimeorebT, rom ormxirv sainvesti-

cio xelSekrulebamde investors Zalian 

mcire SesaZleblobebi hqonda Tavisi in-

vesticiebis dasacavad. xolo, axlandeli 

xelSekrulebebi investor-saxelmwifos 

Soris davis pirdapir gadawyvetis Se-

saZleblobas iZlevian.realurad, saxel-

m wifos mier gakeTebulia SeTavazeba da 

investori saarbitraJo procedurebis 

dawyebiT `eTanxmeba~ am SeTavazebas.51 es 

ufleba saTanado Sefasebas saWiroebs, 

radgan SedarebisaTvis, msoflio savaW-

ro organizaciis farglebSic ki mxolod 

saxelmwifos SeuZlia dava daiwyos meore 

saxelmwifos qmedebasTan dakavSirebiT.52

TiTqmis yvela xelSekruleba inves-

tors sTavazobs airCios wamoiwyos samar-

Talwarmoeba maspinZeli saxelmwifos 

sasamrTloSi an saerTaSoriso arbitra-

JSi. gamomdinare iqidan, rom investorebi 

maspinZeli saxelmwifoebis sasamarTlo-

ebis miukerZoeblobas xSirad kiTxvis 

niSnis qveS ayeneben, ukanasknels irCeven 

xolme. Semdegi Tavi mokled mimoixilavs 

am procesis Sedegebs.

4.2. saarbitraJo ganxilvebis gavlena 

ganviTarebad qveynebze

warmoadgenen ra globaluri kapi-

talis importior qveynebs, ganviTareba-

di ekonomikebis mqone qveynebi, mzardi 

raodenobis saarbitraJo davebisas uw-
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evT Tavis dacva. gaeros vaWrobisa da gan-

viTarebis konferenciis jer kidev 2005 

wlis monacemebiT, davebis daaxloebiT 

ori mesamedi swored ganviTarebadi qvey-

nebis winaaRmdegaa wamowyebuli.53 2012 

wlisaTvis am maCvenebelma kidev ufro 

moimata.54 am procesebSi maTi pozicia 

Ti Tqmis eqskluziurad TavdacviTia – 

cnobilia TxuTmetamde SemTxveva, rode-

sac ganviTarebadi qveynebis kompaniebma 

Seitanes sarCeli.55

investorebis saCivrebs da Sesaba-

mi sad tribunalebis gadawyvetilebebs, 

mniSvnelovani Sedegi moaqvs ganviTa re-

badi ekonomikis mqone qveynebis Tavisu-

f lebaze areguliron bazari sajaro in-

teresebidan gamomdinare. gasaCivrebuli 

mopyroba Seexeba xelisuflebis regula-

ciebs iseT sensitiur sakiTxebTan daka-

vSirebiT, rogoricaa wyali, eleqtroen-

ergia, nagvis gadamuSaveba da sanitaruli 

pirobebi. kerZod, ramdenime saqmeSi inve-

tori asaCivrebda, rom misdami mopyroba 

gansxvavebuli iyo adgilobrivi inves-

torebisaTvis SeTavazebuli mopyrobisa. 

sxva SemTxvevaSi Seexeboda, magaliTad, 

uars nagavgadamamuSavebeli sawarmos 

ope rirebis uflebaze,56 gadawyvetilebas 

gadasaxadebis odenobasTan dakavSire-

biT57 da uars sawarmos aSenebis nebarT-

vaze dacul teritoriebTan axlos.58

aRniSnuli kidev erTxel cxadyofs, 

rom miuxedavad imisa, rom samarTlebri-

vi TvalsazrisiT investor-saxelmwifos 

Soris davis efeqturi gadawyveta udavod 

Zalian mniSvnelovania, Semdgomi proce-

sebis analizi aranakleb mniSvnelovania 

ganviTarebadi ekonomikebis mqone qvey-

nebze saubrisas, radgan swori Sefasebebi 

mogvcemen samomavlo prognozirebis Se-

saZ leblobas. 

daskvna

miuxedavad imisa, rom msjelobisas 

Sualeduri daskvnebis formati ga mo-

iyeneboda, saerTo daskvnis saxiT, Ri-

rebuli iqneba Tu ramdenime mniSvnelovan 

aspeqts gamovyofT. kerZod, pirvel rig-

Siunda aRiniSnos, rom dRes ganviTareba-

di ekonomikis mqone qveynebis samarT-

lebrivi analizi sul ufrodaufro sain-

tereso xdeba imis gaTvaliswinebiT, rom 

maTi ekonomika moqnili da rac yvelaze 

mniSvnelovania cvlilebebze orientire-

bulia. swored amas ukavSirdeba meore 

garemoeba, rogoricaa samarTlebrivi 

sistemis Taviseburebebi aseT saxelmwi-

foebSi – dacvis standartebi romleb-

sac ganviTarebadi saxelmwifoebi inves-

ticiebis moZiebisa da waxalisebis mizniT 

sTavazoben. da bolos, am SeTavazebuli 

garantiebis Tanmdevi procesebi – orm-

x rivi sainvesticio xelSekrulebebis 

sa fuZvelze wamowyebuli saarbitraJo 

pro cedurebi.

ganviTarebadi ekonomikis mqone qvey-

nebi, miuxedavad aSkara kulturuli, ide-

ologiuri da politikuri gansxvavebisa, 

iziareben saerTo erovnul mizans – `gan-

viTareba~.59 aman ki ukanaskneli xuTi aT-

wleulis manZilze gavlena iqonia araerT 

mimarTulebaze kanonmdeblobisa da sa-

marTlebrivi institutebis CaTvliT.60

metic, sanam ganviTarebis mniSvne lo-

ba icvleboda da viTardeboda, termini 

gamoiyeneboda ori sxvadasxva mniSvne-

lo biT: ganviTareba rogorc miznebis 

erToblioba da ganviTareba, rogorc 

procesi, romliTac es miznebi miiRw-

eva.61 Tavis mxriv terminis mizanTan gai-

givebamsamarTlebrivi analizis gareSe 

Sedegad mogvitana is, rom saerTaSoriso 

samarTlis Zalian mcire nawilebma gani-

cades iseTi cvlileba ukanaskneli nax-

evari saukunis ganmavlobaSi, rogorc es 

investorisa da im ucxouri saxelmwifos 

Soris urTierTobebis SemTxvevaSi mox-

da, romelSic investicia ganxorcielda. 

aRniSnulma erTis mxriv Seqmna poziti-

uri realoba, romelSic kerZo samarT-

lebriv urTierTobebze dafuZnebuli 

moTxovnebis garda investors SeiZleba 

warmoeSvas saerTaSoriso samarTalze 

dafuZnebuli moTxovnebi,62 Tumca meores 

mxriv safrTxis winaSe daayena momavalSi 

Tanmimdevruli sasamarTlo praqtika da 

Sesabamisad ucxouri investiciebis dac-

vis standartebi – saerTaSoriso sainves-

ticio urTierTobebis qvakuTxedi. 
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INTRODUCTION

2008 economic crisis had signifi cant infl u-
ence on the concepts that formed the frames for 
global and local economic and fi nancial order. It 
has reframed world economic order. Precisely, 
United States and Europe that starting from 
WWII where the ones defi ning rules, were 
handling the crisis. Oppositely, countries with 
developing and emerging economics “raised” 
more quickly in recent years.What’s most im-
portant here is that for the fi rst time in the his-
tory they have been able to take a side on the 
table, where the issues with regard to the world 
economic order are being solved.1This made it 
important to analyze these changes and their 
participants from the legal vantage point. 

Before 2008 the real difference between 
developing and emerging economies was 
nonexistent and as mentioned by Thomas 
Friedman “it was crisis that changed the world, 
where Americans’ and Europeans (white) eco-
nomic power was caused by non-western (non-
white) countries, such as China and India.”2

For the purposes of the article both terms 
are equal and mean the country, which had 
undergone serious economic reforms and con-
sequently went to the path of transforming into 
dynamic, growing economy in its region and 
globally.3As a result, investing in these coun-
tries became so attractive, that UK,for exam-
ple, had to elaborate strategies in 90s in order 
to slow down the trend of decreasing capital in 
large corporations.4Some scholars even com-
pared the trend to the American Gold fever of 
previous centuries.5

In spite of the great interest in the emerging 
economies, the legal analysis of the phenom-
enon has not been conducted, even in these 
countries.The lack of the theoretical studies is 
supported by the title as such “countries with 
developing economies”.Specifi cally, this is the 
term descripting group of countries and it is 
empty from analytical standpoint and as men-

tioned by Henry Grunwald evolved just for the 
“changes in nomenclature”.6 More precisely, he 
was pointing out to the need for renaming third 
world as it would create uncertainty to call this 
way both functionless African states and devel-
oping (growing),industrial American countries.7

The necessity to review the issue from 
legal point of view is supported by the fact 
that during the last 20 years there were more 
than thousand bilateral investment agree-
ments signed by the developing countries. 
Consequently, international investment legal 
rule has undergone some important changes, 
which will be addressed below in the historical 
prism. Also, cases will be analyzed on the im-
portant conclusions found by the tribunals and 
generalized afterwards.

It has to be mentioned, that emphasis will 
be made on the standards of FDI protection; 
based on the fact that the stable environment, 
as further supported in the conclusion, causes 
competitive indicator of the investment infl ow.

In the end, analyzing case law developed 
around the developing countries enables us to 
see better how the free trade and the democ-
ratization of capital movement infl uences tribu-
nal’s decision by loading it with context, in other 
words – legal grounds.

1. THE IMPORTANCE OF FOREIGN  
DIRECT INVESTMENTS FOR    
THE DEVELOPING STATES

As it was already mentioned in the intro-
duction, during the previous years, infl ow of 
FDIs in emerging economies is rising. In 2010, 
for the fi rst time the investments in the develop-
ing countries exceeded investments in the de-
veloped countries8and the stats remain more or 
less the same up to this time. Consequently, 
we see it more frequently, people speaking 
what is the macro-economic impact of these 
investments into the developing countries, if 
there is any. Some consider it to be the human 

IRINA AGHAPISHVILI

ANALYSIS OF THE DEVELOPING (EMERGING) ECONOMIES: 
FDI PROTECTION STANDARDS



 97

I. AGHAPISHVILI, ANALYSIS OF THE DEVELOPING (EMERGING) ECONOMIES: FDI PROTECTION STANDARDS

resources of the country, fi rst of all – the large 
consumer markets charm investors.9 Others 
think that there is high correlation with the host 
state’s market and the GDP.10 In other words, 
the markets of big opportunities are attractive 
for the investors. Although, this is the debat-
able issue, existing legal researches, does not 
go deep into the theory of defi ning the concept, 
as it is considered to be the part of the funda-
mental studies.11

However, except for the economic factors, 
regulated environment and tax regimes are 
equally important for investors while making the 
decision. Developing countries are frequently 
criticized, as they impose special regimes for 
the protection of local corporations.12This exact 
right of the host state will be addressed in the 
following chapter. However, it has to be noted, 
that despite the general observation that the 
FDI support development of emerging econo-
mies, Theodor Moran in the book – “Does 
Foreign Investment Promote Development?”13 

– argues, that it’s impossible to make general 
conclusions, due to the differences we see in 
the host states.14

Despite of the variety of the opinions, the 
purpose of the present article is to ascertain, 
that the emerging economies represent cer-
tain sort of civil society, in which commercial 
entities focus on offi cial (formal) relationships 
rather than private.Consequently, normal re-
lationships give possibility to build business 
relationships with the societies outside these 
units.15 Even more, today developing countries 
actively try not only lure the foreign investor but 
also provide them with very high standard of 
protection.16

2. INTERACTION BETWEEN INVESTMENT 
PROTECTION AND THE INVESTMENT 
ENCOURAGEMENT IN THE CASE OF 
DEVELOPING COUNTRIES

Some standards of investment protection 
are comparative, e.g. national or most favored 
nationtreatment. They are dependent upon the 
standards provide by the host country to its 
citizens and the investors from third states. On 
the opposite, standards like as of fair and equi-
table treatment and full protection and security 

are already well established. It is asked, how 
similar these pre-defi ned standards are for the 
states notwithstanding the differences in their 
development and social or political factors ex-
istent in the period of making an investment.17

Consequently, the attempt of the host 
country to regulate the infl ow of the foreign 
direct investments are characterized by the 
mixed effect and although may protect certain 
state interests; also can have negative effect 
on the infl ow of foreign direct investments in 
general. It has to be mentioned here, that se-
lective policy, can only relate to investment es-
tablishment and fostering – not the protection. 
Deriving from the fact that for the protection it 
is necessary to have investment, this can have 
certain consequences in opting out and permit-
ting “undesirable” investments. Consequently, 
legal (righteous) protection issue arises only 
with regard to the “desired” investment and the 
interests of host states cause attracting them 
with minimum expenditures. 

Economic value of the investment fi rst of all 
covers the capital, which has the form of profi t 
and the host states are mostly oriented to de-
crease it. Consequently, countries that import 
investments have to fi ght on “bi-polar” scale, 
where on the one side corporations are highly 
motivated to invest and on the other hand very 
satisfi ed by the moderate profi ts.18Besides, 
inadequate protection comes into opposition 
with optimal threshold. As investors make de-
cisions on the basis of the risk analysis, high 
risks should be balanced by the high profi ts. 
Logically, diminishing risks enables profi ts to 
be decreased.

In other words, if state gives the guaran-
tees lower than average the only way to fi nd 
desired investments is creating conditions for 
higher and additional profi ts.

Risks assessment, even such as political, 
and by nature is expensive service for many 
corporations, is nothing more than mere “best 
guess”.19  Existence of the risks, practically com   
pletely excludes investment in the country by 
the small and medium businesses, and as far 
as these companies are interested in investing 
in developing countries this makes utter inter-
est of those countries to provide reliable pro-
tection mechanisms internally. Only this gives 
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them ability to participate in investment market 
turnover for the same cost as developed coun-
tries. 

Number of arbitration tribunals when ma-
king decision and defi ning the level of the 
breach and adequate compensation, lately, in-
creasingly take into account economic, social 
and political situation in the country. However, 
neither historical studies on the protection stan-
dards nor the analysis of their purposes in the 
modern investment agreements, give explana-
tions whether the tribunals should take into ac-
count the state of economic and political devel-
opment of the country during trials and when 
issuing award, even at the stage of imposing 
compensation. 

Consequently, tribunals have not discu-
ssed this issue when checking the performance 
of the agreements. Only few tribunals took into 
account status of development in investment 
agreement when speaking about these pro-
tection standards. Besides, only full protection 
and security and fair and equitable treatment 
standards were addressed. Considering such 
conditions at some time infl uenced decisions, 
which were about the issue of expropria-
tion. Tribunals discussed these factors in two 
separate contexts. One of the categories was 
speaking about economic and political condi-
tions when imposing liability.20 In these deci-
sions ascertaining the fact of the breach of 
agreement was dependent, inter alia, on the 
conditions existent in particular countries.In 
other cases, tribunals spoke about these cir-
cumstances, when deciding upon the amount 
of compensation for the breach of either of the 
standards set by the agreement.21

3.IMPACT OF THE ECONOMIC AND  
POLITICAL SITUATION OF THE STATE   
ON THE ISSUE OF LIABILITY

Three types of circumstances can be em-
phasized, when tribunals took into consider-
ation factors discussed in previous chapter. 
One category is about developing post-com-
munist countries, second relates to the coun-
tries which undergone major political and fi nan-
cial crisis. As for the third category, it’s about 
host countries, which are facing current politi-
cal hardships.

3.1.Post-Communist Countries

When speaking about the countries, which 
transformed from the communist to the market 
economy oriented, some of the tribunals con-
sidered “development” in its general remarks, 
others as a part of judgment. 

For instance, in the case of Genin v. Esto-
nia the issue was the privatization of Esto nian 
bank,22 when the court discussed to what ex-
tent the termination of the banking license 
breached the investment protection standards; 
however, before addressing standards directly, 
tribunal made sort of general remarks on the 
circumstances that Estonia was the developing 
country. Tribunal ascertained, that in spite of 
certain problems with regards to the treatment 
of investor, the standard of the fair and equi-
table treatment was not breached:

“…Tribunal considers it imperative to recall 
the particular context in which the dispute 
arose, namely, that of a re-nascent inde-
pendent state, coming rapidly to grips with 
the reality of modern fi nancial, commercial 
and banking practices and the emergence 
of state institutions responsible for over-
seeing and regulating areas of activity per-
haps previously unknown. This is the con-
text in which Claimants knowingly chose to 
invest in”.23

The case of Nagel v. Czech Republic was 
about the relationship between state authority 
and British company, regarding the issue of 
obtaining license.24 Plaintiff, was arguing, that 
Czech Republic breached investment agree-
ment, when gave similar license to other au-
thority and investor. Tribunal noted,that it has 
to be taken into account the particularly spe-
cifi c factual circumstances, in which the dispute 
arose. More precisely:

“[Claimant] may also not have taken suffi -
cient account that the country was still in a 
state of transition, in which the Government 
and public authorities were laboring to de-
velop the newly born democratic system 
and to create a well-functioning market 
economy”.25

Tribunal did not discuss the breach of 
standards, as it concluded that Mr. Nagel did 
not make an investment.26
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This and the decisions similar to it make it 
obvious, that tribunal, while striving to fi nd out 
the righteousness of the investor’s expecta-
tions, revealed to be ready to discuss econom-
ic, social and political circumstances existent in 
post-communist countries. 

3.2.Host Countries under  
Economic Crisis

Tribunals were frequently infl uenced by 
the circumstance of economic crisis when dis-
cussing the cases about the countries of Latin 
America facing economic crisis.

For instance, in the case of Olguin v. Repu-
blic of Paraguay,27 when tribunal was discuss-
ing the fact of non-existence of expropriation 
we see the signs for this. Specifi cally, tribunal 
rejected the breach of investment agreement 
protection standards in spite of the fact that 
there were fl aws in the Paraguay’s legal sys-
tem. When deliberating on judgment, tribunal 
favored the issue of existing economic situa-
tion:

“This Tribunal does not accept claimants 
contention that he was induced to make 
his investment by the bulletins issued 
by the Central Bank of Paraguay. To the 
contrary, the Tribunal feels that prudence 
would have prompted a foreigner arriving 
in a country that had suffered severe eco-
nomic problems to be much more conser-
vative in his investments.”28

Also, when speaking about one of the 
cases and analyzing principle of fair and equi-
table treatment tribunal stressed out direct cor-
relation between the requirement of stability of 
regulatory and business environment and the 
rightful expectations of the investor.29It went 
even further and concluded that political, social 
and economic conditions in the country should 
be taken into account when defi ning the expec-
tations of the investor. 

In the end, the case of Grid v. Argentina30was 
about the issue of compensation with regard to 
the electricity supply industry, when Argentina 
engaged itself in the issue of compensation 
due to the existing crisis. Tribunal emphasized 
that “investor’s expectations should had been 
reasonable and adequate to the context of in-
vestments”.31

3.3. Political Instability in the Country

The case Toto v. Lebanon32 was concern-
ing the highway construction. The contract with 
the primary indication on Lebanese court in-
cluded the ability of choice of the court. Toto 
was stressing that number of actions from 
Lebanese government “caused myriad of pro-
b lems and prolonged taking required mea-
sures”.33 Consequently, plaintiff fi led a lawsuit 
to the Lebanese court in accordance with the 
contract provision and at the same time com-
menced arbitration trials on the basis of inve-
s tment treaty. His claims was based on the 
breach of the fair and equitable treatment, 
which was caused by the fact that before the 
Lebanese court his requests did not progress 
for six years. Tribunal took into consideration 
political situation in Lebanon and stressed out 
that investor should not have the expectation 
for functioning peaceful and consistent legal 
system in the circumstances of political insta-
bility.34

In one of the cases, the Greek investor 
was asking for the compensation for the da-
mages he received during the widespread 
civil unrest in Albania in 1997.35Specifi cally, 
on the basis of the contract he was construct-
ing roads in Albania, when the insurgents ru-
ined the construction sites. When deciding if 
whether or not Albania breached the standard 
of full protection and security, arbiters took into 
consideration the level of the development of 
the host country and indicated, that “Albanian 
government was lacking the capacities during 
the civil unrest”36and concluded that it would 
be completely different if police refused to get 
involved.When speaking of the level of devel-
opment tribunal differentiated between denial 
of justice and full protection and security stan-
dard. Specifi cally, in tribunal’s opinion fi rst is 
not dependent upon the state’s development 
level, while the full performance of second is 
completely dependent upon this. In its decision 
tribunal directly indicates, that the case should 
be decided differently in case of developed and 
strong country on one side and weak and in-
jured states on another hand:

“Foreigners who enter a poor country are 
not entitled to assume that they will be 
given things like verbatim transcripts of all 
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judicial proceedings – but they are entitled 
to decision-making which is neither xeno-
phobic nor arbitrary”.37

3.4.The Infl uence of Economic and 
Political Situation on Compensation

In number of cases, after tribunals con-
cluded there were substantial breaches of the 
standards, the level of the development of the 
country was considered as decisive when de-
termining upon the amount of compensation. 

In one of the earlier cases, which were 
examined by ICSID, the property of the inves-
tor was damaged as a result of insurgencies 
and unrests.38Tribunal recognized Zaire (cur-
rently, Democratic Republic of Congo) liable 
for not fulfi lling the obligation of the investor’s 
protection.Although the defendant argued on 
the basis of the situation in the country, when 
deciding on the breach of obligation, tribunal 
did not take it into account, however consid-
ered it when estimating the compensation. 
Specifi cally, it indicated that the damage and 
the lost profi t should not be evaluated by the 
same principle it would be done in the case of 
country with stable economy. 

Similar case happened in one of the cases 
against Argentina,39 where the court concluded 
that:

“The question for the Tribunal is … how 
does one weigh the signifi cance of a le-
gal guarantee in the context of a collaps-
ing economic situation. It is certainly not 
an option to ignore the guarantee, as the 
Respondent has advocated and done, but 
neither is it an option to disregard the eco-
nomic reality which underpinned the op-
eration of the industry”.40

4. THE IMPORTANCE OF DISPUTES FOR 
FDI PROTECTION FOR THE EMERGING 
ECONOMIES

During the last two decades developing 
countries signed myriad of bilateral investment 
treaties in order to attract foreign direct invest-
ments by forming stable and safe investment 
environment.41

Based on the treaties foreign investors 
acquire important rights for protection of their 

investments from the expropriation and other 
forms of discrimination, also they get the pos-
sibility to sue the country in the arbitration. 
During the last years many investors applied to 
this right and complained on the actions of the 
government. The impact of these decisions is 
important especially for developing countries, 
as even one decision can weaken its econo-
my. It has ability to regulate public interest and 
harm reputation of the country as a future in-
vestments destination.42 Taking all these into 
account the question is raised: How prepared 
are emerging economies for this legal chal-
lenge?

Arbitration regarding investment treaty is 
pretty hard form of legal action, which heav-
ily depends on fi nances and legal expertise. 
Because of the fi nancial and administrative 
barriers, public offi ces and authorities of many 
of such states don’t bear enough legal exper-
tise to protect their interests. Consequently, 
majority of them are obliged to turn to inter-
national legal services, which require fees for 
their services same as they would in the case 
of rich and developed countries.43

During the last decades, international in-
vestment law has undergone important chang-
es. From the standpoint of foreign investors 
– these days law provides much higher stan-
dards of protection.44The initial springboard of 
these changes had been bilateral investment 
treaties (BIT). Below we’ll address their evolu-
tion history in brief.

4.1. Evolution of the Bilateral  
Investment Treaties

The fundaments for BITs had been laid in 
post WWII period by the initiative from capital 
exporting countries, in order to protect their 
companies and citizens from rapidly changing 
environment abroad. 

Without the protection envisioned by in-
ternational law, investors were lacking any 
guarantees that host countries were not going 
to unilaterally alter contracts or the legislative 
norms regulating the issues at stake. At the 
same time, within the framework provided by 
international law investors were lacking the in-
struments to sue the host state when the im-
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partiality of the local courts was doubtful.45 The 
only mean of protection was diplomatic protec-
tion from the state of origin. However, this pro-
cess was rather politic by its nature than legal 
and is much dependent on the state discre-
tion.46

Emanating from the defi ciencies in the 
international customary law, USA and other 
capital exporting countries largely gave begin-
ning to the signatures of these bilateral treaties. 
The treaties regarding the friendship, trade and 
navigation where in essence such agreements, 
however they quickly lost the popularity as they 
were lacking the fi rm instruments for direct dis-
pute resolution between state and investor.47

For the purposes of this article it has to be 
mentioned, that if the economically developed 
countries were signing these treaties in order to 
protect investments, the developing countries 
saw it as possibility to encourage and support 
infl ow of the investments.48

Bilateral investment treaties were contain-
ing two major innovations – the reason that 
made them so popular. First, they were pro-
viding investors with clearly formulated stan-
dards of the investment protection, which had 
the power of international law. Second, based 
on the conditions given in the treaty investors 
could sue the host states. Both of these rea-
sons in unity require from the country to be 
highly attentive when dealing with the invest-
ments.49

Almost every treaty is comprised of fi ve 
fundamental and essential issues: “defi nition 
and the scope of the foreign investment; per-
mission and establishment; national treatment 
and post investment phase; warrantees and 
issues of compensation in the case of expro-
priation; and the dispute settlement.”50Division 
of the standards can be made into absolute or 
discretional and general standards. Latter, as 
it was already mentioned might become condi-
tional (comparative) depending on the existing 
situation in either of the states. 

We should recall that prior to bilateral in-
vestment treaties investors were having hardly 
any instruments for protection of their invest-
ments. Whereas modern treaties make it pos-
sible to solve disputes directly between inves-
tor and the state. In fact there is already offer 

from the state and investor by initiating arbitra-
tion procedures accepts the offer.51This right 
needs to be assessed comprehensively, as for 
the comparison even within the frames of the 
World Trade Organization only state can com-
mence legal action against another state.52

Almost every agreement offers investor 
to initiate legal proceedings either within the 
local courts of the host state or international 
arbitration. Due to the fact that the investors 
are doubtful about the impartiality of the local 
courts they choose the latter. The next chapter 
briefl y addresses the results of this process.

4.2. Impact of the Arbitration Procedures 
on the Developing Countries

As they represent global capital import-
ing countries, emerging economies, have to 
defend themselves frequently in arbitration. 
By the data from 2005 of the UN Trade and 
Development conference, two thirds of the dis-
putes are against the developing countries.53By 
2012 the indicator was even higher.54In this 
process their position is exclusively defensive – 
there are only about 15 cases when companies 
from developing countries fi led the lawsuit.55

Investors’ lawsuits and the respective tri-
bunal awards, have signifi cant impact on the 
freedom of the emerging economies to regu-
late the market based on their public interests. 
Challenged treatment refers to the state regu-
lations on the sensitive issues, such as water, 
electricity, waste management and sanitary 
conditions. More precisely, in number of cases 
investor claimed that the treatment he received 
was different from the treatment offered to the 
local investors. In other cases for instance the 
issue was the rights for the operation of the 
waste management factory,56decision about 
the amount of the taxes57and the denial on the 
permission of factory construction near the pro-
tected territories.58

All of these makes it obvious that although 
it’s crucial from the legal standpoint the dispute 
to be settled between state and the investor, 
the analysis of the procedures that follow are 
not less important, especially when it comes to 
the developing countries as the accurate evalu-
ation will enable us to forecast further. 
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CONCLUSION

The interim fi ndings have already been 
made, although several important aspects 
should be highlighted in order to form the over-
all conclusion. Particularly, it must be noted 
that the legal analysis of developing coun-
tries is becoming increasingly interesting con-
sidering their fl exibility and most importantly, 
change-oriented nature. The second circum-
stance, namely characteristics of legal system 
in such states is directly connected with the 
above-mentioned aspect – standards ofprotec-
tion proposed by the developing states in order 
to encourage the investment fl ow. Lastly, the 
accompanying processes of the guarantees of-
fered – arbitration procedures initiated based 
on bilateral investment treaties. 

Despite their enormous diversity in cultu-
res, political systems and ideologies, the coun-
tries with developing economies share a com-
mon declared national goal: “development”.59 

Their drive to achieve development over the 

last fi ve decades has infl uenced broad areas 
of national life, including their laws and legal 
institutions.60

The defi nition of “development” has shifted 
and evolved over time and was perceived in 
two different ways: development as the com-
bination of the objectives and development as 
the process by which these objectives are to be 
achieved.61

Identifi cation of the term without any legal 
analysis resulted in very small changes of in-
ternational law over the past half century, as it 
occurred in case of investors and foreign coun-
ties in which the investments have been made.

On the one hand, the above mentioned cre-
ated a positive environment in which, besides 
the requirements based on the private legal re-
lations, the investor may have claims based on 
international law.62 On the other hand, it puts at 
the risk a coherence of the practice and stan-
dards of protection of foreign investments – the 
cornerstone of international investment rela-
tions.
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warmodgena imis Sesaxeb, rom ber li-

nis kedeli, romelic agebuli iqna da-

sa vleT saxelmwifoTa gulgrilobis 

gamo,1 „rogorc politikuri problemebis 

gadaWris saSualeba~,2 legitimurobisgan 

daclili politikuri strategia,3 ma-

te  ri aluri gayofis bolo furcels wa-

r  moadgenda, rac imedis naperwyals aZ-

levda maT, vinc gadaulaxavi sazRvris 

miRma cxovrobda.4 1987 wlis 12 ivniss, 

ber linis 750 wlisTavisadmi miZRvnil 

RonisZiebaze aSS prezidentma, roland 

reiganma brandenburgis karibWis (ger ma-

nu lad: Brandenburger Tor)5 win warmo sTqva 

sityva, romelic darCeba mexsire ba Si 

saxeliT „daSaleT es kedeli~ – fra za, 

romliTac man mis kolega mixeil gor-

baCovs mimarTa.6 sabWoTa kavSiris da-

sus tebam, gardaqmnam da aRmosavleT ge-

r manelebis gansazRvrulobam, romle-

bic did manifestaciebs awyobdnen, 1989 

wlis 9 noembers ganapiroba kedlis dan-

g reva, SesZina ra axali masStabebi ada-

mianTa Tavisuflebas.7  paradoqsulia, 

rom civi omis dasrulebam kedlebis dab-

runeba ganapiroba, mteri Seicvala da 

ufro metad daviwyeT Tvalis gasworeba 

axali safrTxeebisTvis, rogoricaa nar-

ko tikebi, terorizmi da aralegaluri 

migracia.8 es is problemebia, romlebic 

saxelmwifoebs afiqrebinebs sxvadasxva 

winaRobis aSenebas Tavdasacavad,9 gayo-

fis gziT.10

kedlebs Taviani istoria aqvT, ro-

me lTa Soris „saxelmwifoTaSorisi ked-

lebi“ gacilebiT kompleqsuri xasiaTi 

aqvT. 1974 wels, TurqeTma okupirebul 

kviprosSi aago cecxlis Sewyvetis gasw-

vriv mwvane xazi, romelic orad hyofs 

qalaq niqozias.11 1980 wels, marokom aR-

mo savleTiT Sua udabnoSi,12 dasavleT 

sa haraSi daiwyo kedlis mSenebloba, ro-

melsac eZaxian qviSis kedels (frangu-

lad: Mur des Sables) da romlis mSene-

blobac dasrulda 1986 wels.13 israelis 

mTavroba, romelic 1996 wlidan eZebs 

mdinare iordanes dasavleTi sanapiros 

CrdiloeT da centraluri nawilebidan 

arasasurveli infiltraciis Tavidan 

acilebas,14 2001 wlis ivlissa da 2002 

wlis 16 seqtembers daamtkica barieris 

gegma iordaniis CrdiloeTiT, mwvane xa-

zidan aRmosavleTiT ramdenime aseul 

metrSi.15 ramdenime etapad agebuli, ba-

ri eris marSruti ramdenjerme iqna mo-

di firebuli 2004, 2005 da 2006 wlebSi. 
dasrulebuli, misi sigrZe 723 km-s ga-

u to ldeba.16 barieri Sedgeba rkinis 

el  eqtronuli mavTulxlarTebis, xo-

lo zogierT adgilas betonis winaRo-

be    bisgan palestinelTa dasalebebis 

mxri   dan gasrolili tyviebisgan Tav da -

sa cavad.17 israelis ministrTa kabi ne -

tis gadawyvetilebisTanaxmad, mas icavs 

israelis Tavdacvis Zalebi, gar da ieru-

sa limisa,18 sadac policiaa pasuxis m ge-

beli „ierusalimis SefuTvaze~.19 2008 

wels, ruseT-saqarTvelos omidan cota 

xnis Semdeg, barieris mSeneblobis Ta-

obaze rusuli proeqtis realizeba dai w-

yo samaCablosa da danarCen saqar T velos 

Soris.20

globaluri standartebis gavrce-

le   bis epoqaSi,21 saerTaSoriso Ta name-

go b robis interesi kedlebis mi marT 

mni S vnelovnad gaizarda, gansakuT re-

biT bolo ori aTwleulis manZilze. sa-

erTaSoriso samarTlis principebisa 

da wesebis mixedviT, roli, romelsac ke -

deli asrulebs misi amgebisTvis, mxo lod 

misi sargeblianoba Tu aucilebloba 

ar SeiZleba iyos misi kanonierebis sa-

fu Zveli, Tuki mxedvelobaSi ar iqneba 

miRebuli sxva kanonieri interesebi. iseve 

rogorc saxelmwifo suvereniteti, Zalis 

gamoyenebis akrZalva, sxva saxelmwifos 

saSinao saqmeebSi Caurevloba, dResdRe-

obiT, iseTi postulatebi, rogoricaa 

daviT jandieri

marTlmsajulebis saerTaSoriso sasamarTlos aqtivoba 
kedlebis kanonierebis Taobaze
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xalxTa TviTgamorkvevis ufleba22 da zo-

gadad adamianis uflebebi, saerTa Soriso 

samarTlis mniSvnelovani sayrdenia. 

saxelmwifos koncefcia, romelmac 

daarsa saerTaSoriso samarTali, efuZ-

neba „suverenitets~, „romelic gamoxatavs 

Sida samTavrobo institutebis da sa-

xelmwifos, rogorc iuridiuli piris 

uzenaesobas gareT~.23 suvereniteti Tvi-

Ton, arsebiTad efuZneba teritoriis 

cnebas, rogorc saxelmwifos fundamen-

tur maxasiaTebels, rac farTod aRiare-

bulia, rogorc saerTaSoriso samarTlis 

mniSvnelovani elementi. teritoriis 

gareSe, saxelmwifo ar arsebobs.24 Tavisi 

suverenuli uflebebis ZaliT, TiToeuli 

saxelmwifo Tavisufalia gaakeTos is, 

rac surs sakuTar teritoriaze, mezob-

lebisTvis zianis miuyeneblad.25 principi, 

romlis mixedviTac, saxelmwifo ufleba-

mo silia ganaxorcielos sakuTari uf-

le bamosileba eqskluziurad Tavis te-

ri toriaze SeiZleba iqnas miCneuli, 

ro gorc klasikuri saerTaSoriso sa-

ma r Tlis fundamenturi aqsioma,26 da 

miuxedavad imisa, rom garkveuli faq-

to rebis gaTvaliswinebiT, adgili aqvs 

saxelmwifos teritoriuli eqsklu zi-

urobis Sesustebis tendencias, teri-

to riuli suvereniteti27 rCeba saerTa-

Soriso samarTlis fundamentur konce-

fciad.28

saerTaSoriso urTierTobebSi sa-

xe l  mwifo teritoria gansazRvruli 

sa   xelwifos suverenitetis qveS imyo-

fe ba, romelic mis sazRvrebSi Tavis te-

ri toriul uzenaesobas axorci e lebs.29 

sa erTaSoriso sazRvari saer Ta   Soriso 

sa marTlis koncefciaa, rome lic icavs 

mis uryeobas, romelic ar SeiZleba cvli-

l ebas daeqvemdebaros saerT aSoriso 

mar Tlmsajulebis30 an saerTaSoriso sa-

marTlis Sesabamisad mSvidobiani gziT 

da SeTanxmebiT.31 saerTaSoriso samar-

TalSi sazRvrebis delimitacias xSirad 

uwodeben erovnul delimitacias. igi 

exeba saxelmwifos sagareo zRvris da-

d genis proceduras, romelSic xorci-

eldeba sruli teritoriuli an fun q-

ciuri suvereniteti.32 amdenad saerTa-

Soriso sazRvari, romelic „zRudavs 

suverenitets or saxelmwifos Soris, 

xSirad aRiwereba, rogorc uZravi obieq-

ti~.33 am fenomenis mniSvnelobam STaagona 

es fraza: „roca ki sazRvari Seilaxeba, 

yvelaferi ganwirulia dacemisken~.34

Tuki moqalaqeebis dacva sando da 

legitimur interess warmoadgens, kedlis 

aSeneba ucxo qveynis teritoriaze hqmnis 

namdvil problemas, vinaidan mSenebeli 

saxelmwifo ar sargeblobs suverenuli 

uflebiT.am situaciam SesaZloa gana-

pi ro bos saxelmwifos teritoriuli 

mTl i   anobis principis pativiscemis upa-

ti v  cemloba, romelic fundamentia sae-

r  TaSoriso sistemis.35 saxelmwifos te-

ri  toriuli mTlianobis pativiscemis 

pri ncipi dadgenilia da daculia mTe-

li rigi wesebiT, romelTa Sorisaa ga-

e ros qartiis 2 $4 da 2 $7 muxlebi. am-

gvar kedlebs SeiZleba vuwodoT sa er-

Ta Soriso samarTlis gadasaxedidan 

„sadavo kedlebi~ – kedlebi, romlebic 

igeba teritoriaze, romelzec kedlis 

mSene beli saxelmwifos suvereniteti ar 

vrce ldeba da romelzec saerTaSoriso/

regi onul Tanamegobrobas ara aqvs gamo-

xatuli pozicia, rom kedlis mSenebeli 

saxelmwifo axorcielebs „kanonier kon-

trols~. am tipis kedeli bevri araa. maT 

Sorisaa barieri, romelic kviprosis 

kunZuls hyofs orad, israelis barieri – 

mdinare iordanes dasavleT sanapiroze, 

marokos mier dasavleT saharaSi agebuli 

kedeli, cxinvalis regions da danarCen 

saqarTvelos Soris ruseTis federaciis 

mier agebuli barierebi.36

suverenitetis principis Sesabamisad, 

erTi SexedviT, „sadavo kedlebi~ ar unda 

iyos miCneuli saerTaSoriso samarTlis 

principebsa da normebTan Sesabamisad.37 

oTxive magaliTi adasturebs, rom sa-

xe lmwifoebma es kedlebi aaSenes mi u-

xedavad aRiarebuli zeamoaRniSnuli 

pri n cipisa. amdenad mniSvnelovania pa-

su xi gaeces SekiTxvas imis Sesaxeb, aris 

ki sxva specifikuri wesebi, romlebic 

kedlebs exeba Tu „sadavo kedlebis~ 

problema mxolod maT teritoriul mde-

bareobaSia? im teritoriebis iuridiuli 
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statusi, romlebzec es kedlebi Sen de-

ba, sakmarisia amgvari daskvnis ga sa ke-

Teblad? 

aRsaniSnavia, rom kedlis dasaxelebam 

SesaZloa gansakuTrebuli datvirTva Se -

iZinos da damokidebuli iyos maT fu n-

qciaze, rolsa Tu Semadgenlobaze. ase 

magaliTad, israelis nageobobis, ro-

melic qveynis aRmosavleTiT mdeba re obs 

saxelwodebam cxare debatebi gamoiwvia. 

mowinaaRmdegebi (iseve ro gorc dasavleT 

saharaSi38 marokos mi er agebuli nagebobis 

SemTxvevaSi) mas uwodeben „aparteidis 

kedels~,39, 40 „sircxvilis kedels“,41 „ra-

si s tuli gami j vnis kedels~,42 „daTr gu-

n visa da okupaciis simbolos“,43 „ber-

li  nis ke dels~,44 „eqspansiisa da aneq-

si is ke dels~45 an „eqspansionisturi 

da p yro bis kedels~,46 maSin, rodesac 

misi agebis damcvelebi – „mSvidobis 

Ro bes~47, 48 an „arafatis Robes~;49 zo ga -

dad ki, israelelebi mas „gamyof Ro-

bes~50 uwodeben. marTlmsajulebis sa-

er TaSoriso sasamarTlom 2003 wlis 19 

dekembris ganCinebaSi saqmisTvis sa-

xe lwodebis miniWebis Taobaze, gamo i-

ye na ra sityva „kedeli~51 gazarda da-

Za  buloba, gaamZafra ukve arsebuli 

„te  rminologiuri omi~.52 termin „Ro-

bis~ gamoyenebas israelisTvis uaR-

re   sad simboluri datvirTva aqvs, vi-

na   idan igi miuTiTebs naxevrad mud mi-

vi53 droebiTi54 struqturis arse bo -

ba ze. israelis protesti Tavis ax s  nas 

poulobs gamyofi saSualebis Se  ma d gen -

lobaSi, romlis mxolod 3%-ze nak le-

bi Sedgeba betonisgan, xo lo 97% – ma v-

TulxlarTebisgan.55, 56 sa xel wo deba s Tan 

dakavSirebul gansxva ve baTa gaTvali-

swinebiT, saTanado iqneboda „kedlis~ 

gamoyeneba msoflios sxvadasva wertilSi 

arsebuli myari gamyofi konstruqciis, 

aseve mTlianad yvela saxis gamyof sa-

SualebaTa (kedlis, barieris Tu Robis) 

aRsaniSnavad, romelic moicavda is ra -

elis konstuqciasac. amasTan, ne it ra-

lo bis uzrunvelsayofad, mizanSe wo-

ni li iqneboda „barieris~ (da ara „Ro-

bis~ an/da „kedlis~) gamoyeneba isra e-

lis aRmosavleTiT arsebuli gamyofi 

saSualebis aRsaniSnavad, garda im Sem-

Txvevisa, rodesac sakiTxi Seexeba sro-

lebis sawinaaRmdego israelis spe ci-

aluri myari dacvis betonis nagebobas 

saavtomobilo gzis gaswvriv.

kedlebis problematikis Seswavlis 

SesaZlebloba saerTaSoriso instanciis 

sasamarTlos erTxel mieca, rodesac 

marTlmsajulebis saerTaSoriso sasama-

r Tlos eTxova gaeros generaluri asa-

mbleis mimarTvis safuZvelze sakon-

sul tacio daskvnis gacema saqmeze saxe-

lwodebiT: palestinis okupirebul teri-

toriebze kedlis aRmarTvis iuridiuli 

Sedegebi. iuridiuli proceduris daw-

ye bamde, romelsac mohyva 2004 wlis 9 

ivlisis sakonsultacio daskvnis mi Re-

ba, mkveTri azrTa sxvadasxvaoba ar se -

bobda im sakiTxTan dakavSirebiT, un da 

gaeca Tu ara pasuxi sasamarTlos da-

smul SekiTxvaze. sakonsultacio da-

s kvna mniSvnelovania imisaTvis, raTa 

masSi mocemuli CarCos gaTvaliswinebiT 

SesaZlebeli gaxdes sxva saxelmwifoTa 

mier sakuTari suverenitetis miRma aSe-

nebuli kedlebis kanonierebis Sefaseba.

marTlmsajulebis saerTaSoriso sa-

sa mar Tlos xedviT, kedlebis ukanonobis 

zogadi klimati SesaZloa Sehqmnas sa-

er TaSoriso principebis da normebis, 

maT Soris saerTaSoriso humanitaruli 

da adamianis uflebaTa samarTlis ugu-

lebelyofam, romelTa Soris aris kedlis 

adgilmdebareoba, misi amgebi saxelwifos 

zogad politika (teritoriis Zalis ga-

moyenebiT daufleba, ukanono dasax le-

bebis xelSewyoba), negatiuri zegavlena 

xalxTa TviTgamorkvevis uflebaze, Ta-

visuflad gadadgilebis da misgan gamom-

dinare sxva uflebebi da a.S.57

sasamarTlos mier sakonsultacio 

ganxilvis mizanSewonilobasTan daka-

v Si rebuli proceduruli xasiaTis Su-

am dgomlobebis uaryofas, ramac vrce-

li adgili daikava sakonsultacio 

das kvnaSi, mohyva israel-palestinis 

kon fliqtis mniSvnelovani faqtebis 

Sexseneba.58 sasamarTlom mianiSna gaeros 

generaluri mdivnis informaciaze bari-

eris marSrutis Sesaxeb,59 ris Semdegac 



saerTaSoriso samarTlis Jurnali, #2, 2015 - #1, 2016                   JOURNAL OF INTERNATIONAL LAW, N2, 2015 - N1, 2016

 108

gansazRvra teritoriis statusi, ro me -

lzec barieri igeba. am mimoxilvis Sem-

deg, sasamarTlom miTiTeba gaakeTa im 

normebze, romelTa safuZvelzec mas 

unda Seefasebina barieri da masTan da-

ka vSirebuli reJimi. es aris gaeros qa-

r tiaSi asaxuli principebi da wesebi, 

aseve zogierTi sxva xelSekruleba, sa-

erTaSoriso samarTlis Cveulebebi, ga-

eros generaluri asambleisa da uSiS-

roebis sabWos mier miRebuli Sesabamisi 

rezoluciebi.60

sasamarTlom imTaviTve daazusta, 

rom „politikuri ruqa samarTlebrivi 

xasiaTisaa~ – imis, „Tu ra unda iyos~ [da 

ara] samxedro ruqa [rac] ukavSirdeba 

miwaze arsebul realobas, anu „imas, 

rac aris~.61 sxvagvarad rom vTqvaT, sa s-

amarTlos mosazrebiT, barieris prob-

lema mdgomareobs im faqtSi, pativs 

scems Tu ara barieris SerCeuli mar-

SrutiT mSenebeli saxelmwifo saer-

Ta Sorisod aRiarebul sazRvrebs. aR-

ni S nuli midgomiT, sasamarTlom im-

Ta  viTve gansazRvra, rom iordanes 

da  sav leT sanapirobze barieris ne bis-

mieri monakveTi miCneuli iqneba a priori 
arakanonierad. teritoriuli kuT vn i-

lebis sakiTxis gansasazRvrad, sasam ar-

T lo daeyrdno israelsa da iordanias 

Soris 1949 wlis 3 aprils rodosSi ga-

for mebul xelSekrulebas da meores 

mxriv, saxmeleTo omis kanonebisa da 

Cve ulebebis reglamentis 42-e muxls, 

romelic Tan erTvis haagis 1907 wlis 

18 oqtombris meoTxe konvencias.62 sa-

samarTlos mosazrebiT, saerTaSoriso 

samarTlis CveulebaTa mixvediT, rogorc 

asaxulia haagis 1907 wlis reglamentSi 

„teritoria miiCneva okupirebulad, ro-

desac faqtobrivad moTavsebulia mtru-

li jaris daqvemdebarebaSi da okupacia 

vrceldeba im teritoriaze, sadac es 

reJimi aris Seqmnili da sadac igi SeiZ-

leba ganxorcieldes~.63 sasamarTlos 

da  s kvniT, teritoria, romelic mdeba-

re  obs mwvane xazzsa da palestinis aR -

mosavleTis Zvel sazRvars Soris oku-

pirebuli iqna israelis mier israelsa 

da iordanias Soris SeiaraRebuli kon-

f liqtis dros [...]. amdenad saubaria 

oku pirebul teritoriaze, romelzec 

is raels aqvs okupantis statusi [...]. 

mTeli es teritoria (maT Soris aRmo-

sav leT ierusalimi) warmoadgens oku-

pi  rebul teritoriebs da israeli ina-

rCunebs okupantis statuss~.64 sasamar T-

los am daskvnidan naTelia, rom bari eris 

kanoniereba pirdapir kavSirSia ad gi-

lTan, sadac igi mdebareobs. es sabaziso 

formula SesaZloa gavrceldes sxva 

konstruqciebTan mimarTebiT msof li-

oSi, Tumca mocemul barierTan dakav-

Si rebiT sazRvrebis limiti, aseve sxva 

faqtorebi moiTxovs damatebiT Sefa-

sebas. 

1949 wlis xelSekruleba, romlis sa-

fuZvelzec sasamarTlom gansazRvra 

is  raelis suverenitetis sazRvrebi, 

mo     iTxovda meti sicxadis Setanas. sam-

wu    xarod sasamarTlom israelis teri-

to  riuli limitis Sesafaseblad Tavi 

aarida am xelSekrulebis debulebaze 

msjelobas, romelic ambobs, rom de-

ma rkaciis xazi (e.w. „mwvane xazi~)65 Se-

saZloa daqvemdebareboda dazustebebs 

mxareTa SeTanxmebebiT. 1948 wlis 16 no-

embris rezoluciiT 62 (1948), gaeros 

uSiSroebis sabWom gadawyvita, rom „pa-

lestinis yvela seqtorze daideba zavi~ 

da mouwoda konfliqtSi pirdapir Car-

Tul mxareebs miaRwion SeTanxmebas am 

sakiTxze.66 1949 wlis 3 aprilis rodosis 

xelSekrulebam me-5 da me-6 muxlebSi 

daafiqsira demarkaciis xazi israelis 

da arabul Zalebs Soris, romlis 6 $8 

muxlSi mieTiTa, rom es debulebebi ar 

iqneba ganmartebuli „raime saxiT mxa-

reTa mier konfliqtis saboloo ga-

da wyvetis damabrkoleblad~. amasTan 

da zustebuli iqna, rom „demarkaciis 

xazi, romlebic gansazRvrulia xel-

Sek rulebis me-5 da me-6 muxlebiT, aRi-

arebuli iqna mxareTa mier Semdgomi te-

ritoriuli mogvarebis sakiTxis, saz-

Rvris marSrutis an am sakiTxze TiTo-

euli mxaris moTxovnebisadmi zianis 

miuyeneblad~.67, 68 israelis poziciis 

mi xedviT, terminebis „okupirebuli pa-

les tinuri teritoriebi~ da „mwvane 
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xazi~-s gamoyeneba miuRebeli iyo da 

ar Seesabameba arc uSiSroebis sabWos 

242 (1967) rezoluciis formulirebas, 

arc avtonomiis Sualeduri SeTan x me-

bis Sesaxeb principebis dekla ra cias, 

romelsac xeli moewera 1993 wels is ra-

elsa da palestinis ganmanTavi suf le-

bel organizacias Soris da „romelic 

diskusiebs sazRvrebTan dakavSirebiT 

ukavSirebs molaparakebebs saboloo 

sta  tusis Sesaxeb.”69 israelisTvis, saza-

vo xazi ar warmoadgens sazRvars70 da 

aqe dan gamomdinare, barieris ageba sa-

zavo xazis mxedvelobaSi miRebis gare-

Se, ar aris ukanono amave mizeziT,71, 72 

vinaidan igi ar aris saboloo saz R va-

ri, romelic unda iqnas dadgenili sam  S-

vidobo molaparakebebis gziT73 da 1949 

wlis SeTanxmeba SeTanxmebuli iq na mxa-

re Ta mier sasazRvro sakiTxis gadaw-

yve ta molaparakebebis gziT; vinaidan 

re zoluciebi 24274 da 338,75 mouwodebs 

mxareebs molaparakebebisken „myari da 

dacvadi sazRvrebis~ misaRwevad mola-

pa rakebebis Sedegad.76 am mosazrebis av-

to rebi miiCneven, rom antiisraeluri 

diplomatebi, romelTac ssrk delegaci-

is mxa rdaWera hqondaT, moiTxovdnen, 

rom rezoluciaSi 242, windebuli “the” 
win dasmoda teritoriebs,77 rac ar iqna 

gaziarebuli da rac mowmobs, rom „ing-

li  surma teqstma nebiT aura gverdi win-

debul “the”-s dasmas “territoires” win, datova 

ra Ria dauzustebeli teritoriis fa-

r glebi, romlisganac israels unda da-

exia~.78 1949 wlis SeTanxmebis debulebaTa 

miuxedavad, araviTari eWvs ar iwvevs, rom 

e.w. mwvane xazis miRma arsebuli terito-

riebi ar warmoadgens israelis suvereni-

tetis qveS moqceul teritorias saerTa-

Soriso samarTlis principebis da norme-

bis mixedviT, romlis arc erTi norma ar 

iZleva okupirebis uflebas, maT Soris im 

safuZvliT, rom teritoria samomavlod 

SesaZloa gaxdes molaparakebebis sagani. 

miuxedavad 1949 wlis SeTanxmebis nawilSi 

sakonsultacio daskvnis „sicarielisa~, 

naTelia, rom e.w. mwvane xazs miRma arse-

buli israelis kontrolqveS arsebuli 

teritoria warmoadgens okupirebul te-

ritorias, rogorc amas marTebulad aR-

niSnavs marTlmsajulebis saerTaSoriso 

sasamarTlo da masze, maT Soris barieris 

agebis sakiTxTan dakavSirebiT okupaciis 

normebi unda iqnas gavrcelebuli.79

israelis mier barieris ageba sakuTa-

ri suverenitetis miRma palestinis pozi-

ciis safuZvelia, romlis mixedviTac, „ke-

dlis ageba teritoriis aneqsiis mcdelo-

baa, rac saerTaSoriso samarTlis darR-

vevaa~; palestinis mier gamoiricxeba sa-

momavlod israelis raime ufleba masze: 

„miwebis de facto aneqsia warmoadgens su-

verenitetis da teritoriuli mTliano-

bis Sesabamisad palestineli xalxis 

uflebis darRvevas TviTgamorkvevaze;~80 

israelis poziciis mixedviT, terito-

riebis statusi xels ar uSlis barieris 

kanonierebas, vinaidan bariers droe-

biTi xasiaTi aqvs da mxolod im mizans 

emsaxureba, rom ebrZolos efeqtianad 

iordanes dasavleT sanapirodan momaval 

terorizms.81, 82 israelis es pozicia miu-

TiTebs israelis xedvis Tanxvedraze im 

TezasTan, romlis mixedviTac, zogadi 

wesis safuZvelze, barieris agebis kano-

nierebas SesaZloa safuZvlad daedos su-

vereniteti teritoriasTan mimarTebaSi, 

romelzec igi igeba, xolo gamonaklisi 

am wesidan SesaZloa daefuZnos mxolod 

saerTaSoriso samarTliT gaTvaliswine-

bul normebs.

teritoriuli kuTvnilebis sakiTx-

Tan erTad mniSvnelovania barieris mi-

marT saerTaSoriso humanitaruli sama-

r Tlis da adamianis uflebaTa samarTlis 

gamoyenebis sakiTxi. saerTaSoriso hu-

manitaruli samarTlis normebis gamoye-

nebis amosavali wertili mdgomareobs 

imaSi, rom teritoria, romelzec barieri 

igeba okupaciis qveSaa.83 okupaciis saer-

TaSoriso wesebi aregulirebs urTier-

Tobas okupant Zalasa da okupirebuli 

teritoriis mosaxleobas Soris. misi 

mTavari mizania okupaciis qveS myof sa-

moqalaqo mosaxleobas mieces normalu-

ri cxovrebis gagrZelebis SesaZlebloba, 

ramdenadac es SesaZlebelia, aRiarebs ra 

okupanti Zalis legitimur interess usa-

frTxoebis mimarT, SeinarCunos samxedro 
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yofna teritoriaze. es droebiTi mdgo-

mareoba uwesebs garkveul movaleobebs 

okupant Zalas, kerZod, uzrunvelyos 

adgilobrivi okupirebuli mosaxleo-

bis usafrTxoeba da keTildReoba da 

SeinarCunos okupirebul teritorie-

bze situacia ex ante. okupant Zalas ar 

SeuZlia ganaxorcielos kardinaluri 

cvlilebebi teritoriis statusSi da so-

cialur, politikur da ekonomikur, de-

mografiul da eTnikur SemadgenlobaSi, 

vinaidan okupant Zalas ar gaaCnia suve-

renuli ufleba okupirebul teritorie-

bis mimarT. 

miuxedavad imisa, rom israeli ar 

aris haagis 1907 wlis meoTxe konvenciis 

xelmomweri mxare, romelsac erTvis re-

glamenti da romlis SemuSavebis mizani 

iyo „gadaxediliyo omis zogadi kanonebi 

da Cveulebebi~, romlebic im periodSi 

arsebobda,84 am konvenciam CveulebiTi 

xasiaTi miiRo: niurnbergis saerTaSo-

riso samxedro tribunalma miiCnia, rom 

„konvenciiT gansazRvruli wesebi yve-

la civilizebuli eris mier aRiarebuli 

da miCneuli iyo, rogorc omis kanone-

bisa da Cveulebebis wesebi~(Jugement du 
Tribunal militaire international de Nuremberg 
du 30 septembre et 1er octobre 1946, p. 65); 
amave daskvnamde mivida marTlmsajule-

bis saerTaSoriso sasamarTlo, rodesac 

mis mier ganxiluli iqna meomar mxareTa 

uflebebi da movaleobebi samxedro ope-

raciebis Catarebisas(Licéité de la menace 
ou de l’emploi d’armes nucléaires, avis consul-
tatif, C.I J. Recueil 1996 (I),p. 256, par. 75);85 
amasTan Jenevis meoTxe konvenciis 154-e 

muxlis mixedviT, haagis regmalentis II da 

III seqciebi Seivso zemoxsnebuli konven-

ciiT da am reglamentis me-III seqcia, ro-

melic exeba „samxedro xelisuflebas 

mtruli saxelmwifos teritoriaze~ am 

TvalsazrisiT gansakuTrebuli aqtua-

lobas iZens.86

mniSvnelovania Jenevis meoTxe kon-

ven ciis gamoyenebis sakiTxi im terito-

riaze, romelic suverenuli saxelmwi-

fos teritoriad ar aris miCneuli. es is 

sakiTxia, romelsac marTlmsajulebis 

saerTaSoriso sasamarTlo Seexo, vina-

i dan israeli aprotestebda Jenevis me-

oTxe konvenciis de jure gamoyenebis sa-

kiTxs – „es teritoria ar iyo aRiarebu-

li suverenulad iordaniis da egviptis 

mier mis aneqsiamde da Sesabamisad, sa-

kiTxi ar exeba maRali xelmSemkvreli 

mxaris teritorias konvenciis gage-

biT~.87 Jenevis meoTxe konvenciis 2 $2 mu-

xli iTvaliswinebs konvenciis gamoye-

nebas SeiaraRebuli konfliqtis dros 

erT-erTi xelSemkvreli mxaris terito-

riis okupaciisas.88 marTlmsajulebis 

saerTaSoriso sasamarTlos mosazre-

biT, Tuki „haagis 1907 wlis reglamentis 

avtorebi dakavebulni iyvnen imiT, rom 

SeenarCunebinaT okupirebuli saxelmwi-

fos teritoria da am teritoriaze ma-

cxovrebeli mosaxleoba daecvaT, Jene vis 

meoTxe konvenciis avtorebi cdilobdnen 

uzrunveleyoT samoqalaqo mosaxleo-

bis dacva omis periodSi okupireuli 

teritoriebis statusisagandamoukide-

blad, rasac adasturebs konvenciis 47-e 

muxli~.89 sasamarTlom mxedvelobaSi 

mi iRo xelSekrulebis jerovani inter-

pretaciis principi, romelsac adgens 

venis 1969 wlis konvencia saerTaSori-

so xelSekrulebebis Sesaxeb.90 sasamarT-

lom yuradReba gaamaxvila sxavdasxva 

dokumentisa da konvenciis gamoyenebis 

momxreTa Sefasebebze, maT Soris israe-

lis uzenaesi sasamarTlos gadawyveti-

lebebze, romelmac 2004 wlis 30 maisis 

gadawyvetilebaSi miuTiTa, rom: „rafa-

Si israelis Tavdacvis Zalebis samxe-

dro operaciebi, imdenad ramdenadac 

maT gavlena aqvT samoqalaqo pirebze, 

regulirdeba haagis 1907 wlis meoTxe 

konvenciiT miwaze omis kanonebisa da 

Cveulebebis Sesaxeb da Jenevis 1949 wlis 

konvenciiT omis periodSi samoqalaqo 

pirebis dacvis Sesaxeb~.91 sabolood, sa-

samarTlos daskvniT, Jenevis konvenciis 

gamoyenebis sferos warmoadgens mT-

lianad okupirebuli teritoria saoma-

ri konfliqtis dros, romelSic ori an 

ramdenime mxarea CarTuli.92

saerTaSoriso humanitaruli samarT-

lis normebTan erTad, okupirebul teri-

toriaze agebuli barieris Sesafaseblad 
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mniSvelovania adamianis uflebaTa da-

c vis instrumentebis gamoyenebis saki-

Txi.93, 94 sasamarTlom gaixsena 1996 wlis 8 

ivlisis sakonsultacio daskvna Licéité de 
la menace ou de l’emploi d’armes nucléaires 

imis Sesaxeb, rom „samoqalaqo da poli-

tikur uflebaTa paqtiT gansazRvrul 

uflebaTa dacva ar wyvets arsebobas 

omis dros, Tuki igi ar aris paqtis me-4 

muxlis Sedegi, romelic iTvaliswinebs 

garkveul valdebulebaTagan gadaxvevas 

sazogadoebisTvis safrTxis arsebobis 

SemTxvevaSi~.95 sasamarTlos mosazrebiT, 

saerTaSoriso humanitaruli samarTli-

sa da adamianis uflebebis gadakveTis 

sami adgili arsebobs: „SesaZloa zogier-

Ti ufleba eqskluziurad saerTaSoriso 

humanitarul samarTals ganekuTvnebo-

des; sxvebi – adamianis uflebaTa samar-

Tals; sxvebi – saerTaSoriso samarTlis 

orive Stos~, romelTagan sasamarTlos 

mosazrebiT, saerTaSoriso humanitaru-

li samarTali iZens lex specialis-is sta-

tuss.96, 97 „valdebulebis ar-arseboba ar 

niSnavs, rom saxelmwifos SeuZlia daus-

jelad daarRvios adamianis uflebebi~.98 

amdenad, marTlmsajulebis saerTaSo-

riso sasamarTlos dadasturebuli aqvs 

adamianis uflebaTa dacvis zogadi xasia-

Tis saerTaSoriso-CveulebiTi valde-

bulebis arseboba, romelic Tavis asaxvas 

hpovebs gaeros qartiis 55-c muxlSi.99

marTlmajulebis saerTaSorisi sa-

samarTlom xazi gausva barierTan mima-

r TebaSi samoqalaqo da politikuri uf-

lebebis Sesaxeb saerTaSoriso paqtis 

2 $1 muxls: TiToeulma saxelmwifom 

„pa tivi scesda misi teritoriis far-

glebsa damis iurisdiqciaSi myofi yve-

la pirisTvis uzrunvelyos am paqtiT 

aRiarebuli uflebebi~; rom „Tuki sa-

xe  lmwifoTa kompetencia pirvel rigSi 

te ritoriulia, zogjer mas SeuZlia igi 

ganaxorcielos erovnuli teritoriis 

gareT~.100marTlmajulebis saerTaSorisi 

sasamarTlos midgoma adamianis ufleba-

Ta dacvis instrumentebis gamoyenebis 

Taobaze miuTiTebs saerTo xedvaze ada-

mianis uflebaTa evropul sasamarTlos-

Tan, adamianis uflebaTa dacvis wesebis 

specifikurobasa da avtonomiurobaze, 

romlis dadasturebaa saqmeebi Loizidou 
v. Turquie101 da Ilascu and others v. Moldova 
and Russia.102 marTlmajulebis saerTaSo-

risi sasamarTlom mxedvelobaSi miiRo 

„samoqalaqo da politikur uflebaTa 

Sesaxeb paqtis sagani da mizani~, romel-

sac daefuZna misi dakvna imis Sesaxeb, rom 

„bunebrivia,paqtis xelSemkvrel mxareebs 

moeTxovebaT misi debulebebis pativis-

cema~.103 am midgomas adasturebs paqtis 

mosamzadebeli samuSaoebi, aseve gaeros 

adamianis uflebaTa komitetis praqti-

ka,104, 105 saidanac gamomdinareobs daskvna 

imis Sesaxeb, rom samoqalaqo da poli-

tikur uflebaTa Sesaxeb paqti gamoiye-

neba saxelmwifos im qmedebaTa mimarTac, 

romelsac adgili aqvs misi sakuTari te-

ritoriis gareT.106

ekonomikur, socialur da kultu-

rul uflebaTa Sesaxeb saerTaSoriso pa-

qti, romelic ar Seicavs debulebas misi 

gamoyenebis farglebis Sesaxeb,axnas pou-

lobs imaSi, rom paqtiT gaTvaliswine-

bul uflebebs arsebiTad teritoriu-

li farglebi aqvT, magram ar SegviZlia 

gamovricxoT, rom maT aqvT gamoyeneba 

rogorc teritoriebze, romlebic xel-

Semkvreli mxaris suverenitetis qveSaa 

moqceuli, ise iq, sadac teritoriuli 

iurisdiqcia vrceldeba107 – pozicia, ro-

melic TanxvedraSia gaeros ekonomikur, 

socialur da kulturul sakiTxTa komi-

tetis midgomasTan.108

adamianis uflebaTa dacvis sxva ins-

trumenti – bavSvTa uflebebis Sesaxeb 

1989 wlis 20 noembris konvenciis meore 

muxli, romelic evrokonvenciis pirve-

li muxlis msgavsia miuTiTebs, rom „xel-

Semkvreli mxareebi iReben valdebulebas 

daicvan uflebebi, romlebic gacxade-

bulia (...) konvenciaSi da uzrunvelyon 

nebismieri bavSvisTvis, romelic mis iu-

risdiqciis qveS eqceva~.amdenad, bavSvTa 

uflebebis Sesaxeb konvencia aseve eq-

vemdebareboda gamoyenebas okupirebul 

teritoriebze.109

saerTaSoriso humanitaruli da ada-

mianis uflebaTa samarTlis gamoyenebis 

sakiTxze msjelobis Semdeg, sasamarTlom 
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yuradReba gaamaxvila gaeros uSiSroebis 

sabWos rezoluciebze, „omis gziT teri-

toriis SeZenis dauSveblobaze~,110 aseve 

gaeros qartiis 2 $4 muxlze.111 amave su-

liskveTebiT, sasamarTlom miuTiTagae-

ros generaluri asambleis 1970 wlis 

24 oqtombris rezoluciaze 2625(XXV), 
saxelwodebiT „deklaracia saerTaSori-

so samarTlisprincipebis Sesaxeb, romle-

bic exeba megobrul urTierTobebs da 

TanamSromlobas saxelmwifoebs Soris~, 

romlis mixedviTac, „teritoriis arc 

erTi SeZena muqaris an Zalis gamoyenebiT 

ar iqneba kanonierad miCneuli~.112 marT-

lmsajulebis saerTaSoriso sasamarT-

los gadawyvetilebiT, saqmeze Activités 
militaires et paramilitaires au Nicaragua contre 
celui-ci (Nicaragua c. États-Unis d’Amérique), 
gaeros qartiis principi Zalis gamouye-

neblobis Taobaze CveulebiTi samarT-

lis normad iqna aRiarebuli (C.I.J. Recueil 
1986, p. 98-101, par. 187-190) da igi aseve 

exeba „teritoriis nebismier SeZenas 

muqaris an Zalis gamoyenebis Sedegad~.113 

rac Seexeba mTavar dokumentebs, romle-

bic aregulireben okupacias, warmoad-

gens haagis reglamentis mesame seqcia 

(muxlebi 42-56) da meoTxe Jenevis konven-

cia (muxlebi 4 §III, 47-78).okupirebuli 

teritoriis statusis Secvla namdvilia 

mxolod maSin, Tuki mosaxleobis kano-

nieri warmomadgeneli eTanxmeba mas.114 
gaeros uSiSroebis sabWos rezoluciebi 

aRiarebs, rom saokupaco xelisufleba 

droebiTia da SezRudulia mosaxleo-

bis saboloo politikuri, ekonomikuri 

da teritoriuli uflebebiT.115 marT-

lmsajulebis saerTaSoriso sasamarT-

lo miiCnevs, rom okupacia warmoadgens 

droebiT mdgomarebas, romlis ganmavlo-

baSic, okupantis roli SemoisazRvreba 

mxolod de facto administraciuli mmar-

TviT (romlis movaleobaa SeinarCunos 

okupirebul teritoriaze arsebuli 

situacia ex ante), rac ar aZlevs aravi-

Tar suverenul uflebasokupants oku-

pirebul teritoriaze. ig iwarmoadgens 

saerTaSoriso sajaro samarTlis funda-

menturi principis aRiarebas, romelic 

krZalavs teritoriis SeZenas muqariT an 

Zalis gamoyenebiT.116

israelis mier micemuli garantie-

bis miuxedavad imis Sesaxeb, rom bariers 

droebiTi xasiaTi aqvs, marTlmsajule-

bis saerTaSoriso sasamarTlos mosazre-

biT, igi ver darCeba indiferentuli mis 

winaSe gamoTqmul zogierT SiSTan da-

kavSirebiT, romlis mixedviTac, barie-

ris marSruti winaswar avlebs momaval 

sazRvars israelsa da palestinas Soris 

da masSi israeli aqcevs israelelTa 

dasaxlebebs da samoZrao gzebs.117 sasa-

marTlos mosazrebiT, barieris ageba da 

masTanasocirebuli reJimi hqmnis miwaze 

„ukve Semdgar faqts~, romelic SesaZloa 

mudmivi gaxdes da miuxedavad israelis 

mier barieris oficialuri aRwerilo-

bisa, misi ageba eqvivalenturi iqnebo-

da de facto aneqsiasTan.118 teritoriis 

SeZenasTan dakavSirebuli sasamarTlos 

mier gansazRvruli zogadi CarCos mar-

Te bulobis miuxedavad, sasamarTlos 

ze moaRniSnuli Sefaseba damajereblo-

bas SeiZenda dasabuTebis SemTxvevaSi –

Tuki sasamarTlo Seiswavlida iordanes 

dasavleT sanapiros barieris agebis 

ga dawyvetilebis Tanmdev konteqsts, 

aseve am barieris marSrutssaxelmwifos 

mier gacxadebul mizanTan mimarTebaSi. 

amgvari Seswavlis gareSe, SegviZlia da-

vaskvnaT sasamarTlos msjelobis zeda-

piruli xasiaTis arseboba, vinaidan „ane-

qsia moiTxovs garkveuli formalobis an 

mudmivobis demonstracias~.119

kedlebma SesaZloa gavlena iqonion 

xalxTa TviTgamorkevis uflebaze. mo-

cemul SemTxvevaSi, marTlmsajulebis 

saerTaSoriso sasamarTlos azriT, „pa-

letineli xalxis~ arseboba „aRar dgas 

eWvqveS~.120 am princips eZRvneba gaeros 

qartiis 1 $2 muxli,121 saerTaSoriso pa-

qtis samoqalaqo da politikuri ufle-

bebis Sesaxeb da saerTaSoriso paqtis 

ekonomikuri, socialuri da kulturu-

li uflebebis Sesaxeb saerTo pirveli 

muxli122 da rac aseve dadasturebulia 

gaeros generaluri asambleis rezolu-

ciiT 2625 (XXV), romlis mixedviTac, 

„TiToeul saxelmwifo valdebulia Ta-

vi Seikavos nebismieri Zaladobrivi qme-

de bisgan, romelic waarTmevda TviT-
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gamorkvevis uflebas [zemoxsenebul re-

zoluciaSi] miTiTebul xalxs~. araavto-

nomiur teritoriebTan dakavSirebiT 

ma rTlmsajulebis saerTaSoriso sasa-

marTlos gadawyvetilebebis mixedviT, 

„evoluciidan gamomdinare, ar arse-

bobs eWvi, rom „wminda misiis~, romelsac 

erTa ligis paqtis 22 $1 muxlSi vxvde-

biT, mizani iyo Sesabamisi xalxis sabo-

loo TviTgamorkveva~... (Conséquences 
juridiques pour les États de la présence conti-
nue de l’Afrique du Sud en Namibie (Sud-
ouest africain) nonobstant la résolution 276 
(1970) du Conseil de sécurité, avis consultatif, 
C.I.J. Recueil 1971, p. 31, par. 52-53).123 sa-

samarTlos ganmartebiT (ix. Sahara oc-
cidental (avis consultatif C.I.J. Recueil 1975, 
p. 68, par. 162), „dResdReobiT xalxTa 

Tvi Tgamorkevis ufleba warmoadgens 

erga omnes valebulebas~ (Timor oriental 
(Portugal c. Australie), arrêt, C.I.J. Recueil 
1995, p. 102, par. 29).124

kedlis kanonierebis Sefaseba Se saZ-

loa aseve daefuZnosmisi amgebi saxelwi-

fos zogad politikas im teritoriebTan 

mimarTebaSi, romelzec igi Sendeba. sa-

konsultacio daskvnaSi marTlmsajule-

bis saerTaSoriso sasamarTlom yurad-

Reba gaamaxvila barieris marSrutze, 

ro melic moicavs okupirebuli paleti-

nis teritoriaze „daxurul zonaSi~ is-

raelis dasaxlebebis daaxloebiT 80%-s; 

daskvnas imis Sesaxeb, rom„ruqis Seswavla 

[…] aCvenebs, marSrutis xazi imgvarad ga-

nisazRvra, rom okupirebul palestinur 

teritoriebze zonaSi Setanili yofi-

liyoisraelis mier daarsebuli dasaxle-

bebis rac SeiZleba didi nawili (maT 

Soris aRmosavleT ierusalimSi)~.125 sa-

samarTlos SefasebiT, misTvis „miwode-

buli informacia aCvenebs, rom 1977 wli-

dan israeli awarmoebs politikas da avi-

Tarebs okupirebul palestinur teri-

toriaze dasaxlebebis Seqmnis praqtikas~ 

Jenevis konvenciis 49-e muxlis meeqvse 

punqtis sawinaaRmdegod,126 romlis mixe-

dviTac: „okupant Zalasar SeuZlia ga-

naxorcielos misi samoqalaqo mosaxleo-

bis nawilis deportacia an transferi mis 

mier okupirebul teritoriaze~ da rac 

aseve ewinaaRmdegeba gaeros uSiSroebis 

sabWos rezoluciebs.127, 128 sasamarTlos-

mosazrebiT, 49-e muxlis meore abzaci, 

romelic okupant Zalas aniWebs okupire-

buli teritoriis macxovrebelTa mTlia-

ni an nawilobrivi evakuaciis uflebas, 

exeba SemTxvevas, romelsac „mosaxleo-

bis usafrTxoeba an ukiduresi samxedro 

aucilebloba moiTxovs~129 da romelic 

ar faravs amave muxlis meeqvse abzacs, 

romliTac okupant Zalas ekrZaleba „ga-

naxorcielos misi sakuTari samoqalaqo 

mosaxleobis deportacia an transferi 

mis mier okupirebul teritoriaze~.130 sa-

samarTlos midgoma, rom meeqvse abzacSi 

gaTvaliswinebuli „transferi~ ar exeba 

mxolod Zalismier transfers da moicavs 

nebayoflobiT dasaxlebebsac sarwmunoa, 

vinaidan am muxlis pirveli abzaci xazs 

us vams sityvebs – „Zalismieri tranfe-

ri~.131

marTlmsajulebis saerTaSoriso sa-

samarTlos mier gakeTebul mniSvnelo-

van ganmartebebSi, im zogad CarCoSi, ro-

melsac SeuZlia iqonios gavlena kedlis 

Sefasebis kanonierebaze, rogoricaa misi 

teritoriuli adgilmdebareoba, gavlena 

TviTgamorkvevis uflebaze da dasaxle-

bebi, es ukanaskneli sakiTxi, mocemuli sa-

qmis konteqstis gaTvaliswinebiT ufro 

siRrmiseul ganmartebebs moiTxovs. sa-

samarTlos winaSe wardgenil werilobiT 

mosazrebaSi, araerTma saxelmwifom daa-

dastura israelis ufleba da valdebule-

ba daecva Tavisi moqalaqeebi.132 miuxe-

davad imisa, rom sasamarTlos gacno-

bierebuli aqvs „moqalaqeTa sicocxlis 

dacvis~133 mniSvneloba, man Tavi aarida 

gavrcobiliyo am sakiTxze. miuxedavad 

samoqalaqo mosaxleobis trasferTan 

moxmobili debulebebis marTebulobisa 

saokupacio Zalis valdebulebasTan kav-

SirSi saerTaSoriso samarTlis normebis 

daculobis Sesafaseblad, uSualod am 

barierTan mimarTebaSi, barieri araris 

am „trasferis~ safuZveli, piriqiT – ba-

rieris agebamde arsebul dasaxlebebs 

SeeZloT savaraudod sxva faqtorebTan 

kombinaciaSi marSrutis SerCevis klima-

ti SeeqmnaT. saeWvoa aseve sasamarTlos 
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formulireba dasaxlebebTan dakavSire-

biT saxelmwifos valdebulebTan mi-

marTebaSi „yvela zomis~ (romelTa Soris 

ar aris mag. valdebuleba TviTneburi 

dasaxlebebis evakuaciis Sesaxeb)134 mi-

Re bis aucileblobis Sesaxeb Jenevis 

konvenciis 49 $6 muxlidan gamomdinare, 

vinaidan romis konferenciam, romelmac 

daasrula sisxlis samarTlis saerTaSo-

riso sasamarTlos (CPI) statuti, gana-

vrco es norma, daumata ra mas sityvebi 

„pirdapir an arapirdapir~.es cvlileba 

zogadad miCneuli iqna rogorc mcde-

loba gafarTovebuliyo 49 $6 muxliT 

pirdapir akrZaluli mosaxleobis tras-

feri yvela miRebul zomaze. bunebrivia 

ismis SekiTxva: Tuki am zomebs moicavs 

49 $6 muxli, ra saWiro iyo amgvarad misi 

formulireba romis statutSi?135 arc 

erTi saxelmwifo ar datovebs Tavisi mo-

qalaqeebis did raodenobas sasikvdilo 

Tavdasxmebisgan daucvels;136 ramdenime 

aseuli aTasi samoqalaqo piris ugule-

belyofa da teroristuli dajgufebis 

pirispir datoveba, romlebsac ramdenime 

aseuli Tavdasxma aqvT ganxorcielebuli 

da aTasobiT adamiani hyavT dazianebuli, 

absoluturad SeuTavsebelia samoqalaqo 

pirebis dacvasTan, rogorc saerTaSori-

so humanitaruli samarTlis moTxovneb-

Tan.137 jer kidev 1995 wlis israel-pales-

tinis Sualeduri SeTanxmebam pirdapir 

gansazRvra israelis pasuxismgebloba 

dasaxlebebis usafrTxoebisTvis.138 amde-

nad, saerTaSoriso samarTlis mixedviT, 

samoqalaqo mosaxleobis okupirebul 

teritoriaze transferis akrZalvis mi-

uxedavad, igi ar iZleva daskvnis gakeTe-

bis SesaZleblobas, rom israels ara aqvs 

ufleba daicvas dasaxlebebi, aramed pi-

riqiT: dasaxlebebis ukanonoba ar hqmnis 

am dasaxlebebis dasacavad ganxorciele-

bul zomebs ukanonos. miuxedavad imisa, 

rom dasaxlebebi ar warmoadgenen „dacul 

pirebs~ Jenevis meoTxe konvenciiT,139 is-

raels SeeZlo zomebis miReba dasaxlebe-

bis dasacavad im saSualebebis gamoyene-

biT, romlebic Seesabameba saerTaSoriso 

humanitaruli samarTlis principebs, 

sxvagvarad rom vTqvaT, saSualebebi, ro-

melTa gamoyeneba nebadarTulia israe-

lisTvis am movaleobis Sesasruleblad 

SezRudulia im saSualebebiT, romelTa 

gamoyenebis uflebamosilebac mas aqvs 

saerTaSoriso samarTlis mixedviT, raTa 

upasuxos legitimur samxedro saWiroe-

bas. amdenad dasaxlebebis dacva legi-

timur mizans warmoadgens, magram igi ar 

unda ganxorcieldes saerTaSoriso sa-

marTlis pirdapir akrZaluli qmedebe-

biT.140, 141

barierma SesaZloa ganapirobos ad-

gilobrivi mosaxleobis im uflebebSi 

Careva, romlebic sxvadasxva saerTaSo-

riso instrumentiT aris daculi, ro-

melTa Sorisaa Tavisuflad gadadgile-

bis ufleba. marTlmsajulebis saerTa-

Soriso sasamarTlos azriT, barieri da 

masTan asocirebuli reJimi „xels uSlis 

okupirebuli palestinis mosaxleobis 

Tavisufal mimosvlas (israelelTa da 

maTTan asimilirebul pirTa gamoklebiT), 

rac garantirebulia samoqalaqo da po-

litikur uflebaTa Sesaxeb saerTaSori-

so paqtis me-12 muxlis pirveli paragra-

fiT~,142 romelsac emateba specialuri ga-

rantiebi wminda adgilebis da samlocve-

loebis xelmisawvdomobis Sesaxeb.143 imave 

suliskveTebiT, sasamarTlom miuTiTa, 

Tumca zogadad xelSeSlazeSromiT, sa-

medicino, ganaTlebis uflebebis ganxor-

cielebaSi da sakmarisi cxovrebis donis 

misaRwevad, romelic gacxadebulia saer-

TaSoriso paqtSi ekonomikuri, socialu-

ri da kulturuli uflebebis Sesaxeb da 

gaeros konvenciaSi bavSvTa uflebebis 

Sesaxeb~.144 mimosvlis Tavisuflebis sa-

kiTxi gansakuTrebul problemad iqce-

va urbanul zonebSi da mZafrdeba ga-

sasvleli WiSkrebis da samuSao saaTebis 

SezRuduli raodenobis gamo,145 ramac 

SesaZloa seriozuli gavlena iqonios 

Semdeg sakiTxebze: soflis meurneobis 

produqciis warmoeba, adgilobrivi mo-

saxleobis sasoflo-sameurneo miwisgan 

gancalkeveba, WaburRilebis da arsebo-

bis saSualebebis, sakvebis mopovebasTan 

dakavSirebuli safrTxis, jandacvis mom-

saxurebis, aseve saskolo da dazaralebu-

li mosaxleobisTvis pirveladi moxmare-
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bis, wylis moxmarebis TvalsazrisiT.146 
sasamarTlos mosazrebiT, barieri warmo-

Sobsaseve demografiuli Semadgenlobis 

cvlilebisrisks, vinaidan ganapirobebs 

palestineli mosaxleobis zogierTi ad-

gilidan wasvlas, hqmnis ra palestineli 

xalxis mier TviTgamorkvevis uflebis 

realizebisTvis seriozul winaRobas 

da aqedan gamomdinare arRvevs israelis 

valdebulebas pativi sces am uflebas.147

haagis 1907 wlis reglamenti meore 

seqciaSi awesrigebs okupirebul teri-

toriebze saomar moqmedebebs da kerZod 

„mtrisTvis zianis miyenebis, alyis da 

dabombvis saSualebebs~ da mesame seqcia-

Si samxedro administrirebis sakiTxe-

bs. haagis reglamentis ori muxli (23 (g) 
da 46)) moiTxovs yuradRebas, romelTa 

kavSiri mniSnelovania israelis mier ba-

rieris agebis gamarTlebaze terorizm-

Tan brZolis aucileblobis motiviT da 

romelic krZalavs kerZo sakuTrebis ga-

nadgurebas, mitacebas an konfiskacias, 

garda „omis aucileblobis~ SemTxvevisa 

(muxli 23 (g)).148 marTlmsajulebis saer-

TaSoriso sasamarTlos azriT, iordanes 

dasavleT sanapiroze gamoyenebas eq-

vemdebareba mxolod mesame seqcia, xolo 

23 (g) muxli, romelic figurirebs meore 

seqciaSi ar aris relevanturi.149 sasa-

marTlom ar axsna, terorizmTan brZo-

lis sawinaaRmdegod, barieris agebis 

sakiTxTan dakavirebiT, ratom aris mxo-

lod mesame seqcia gamoyenebadi da meore, 

maT Soris 23 (g) muxli – ara,150 kerZod, 

SesaZlo iyo Tu ara situacia kvalifi-

cirebuliyo, rogorc „saomari dapiris-

pireba~. „23 (g) muxlis bundovnad uaryo-

fiT sasamarTlom ukuagdo erT-erTi 

ZiriTadi debuleba, romelsac israelis 

mier palestinelebis miwebis konfiska-

cia SesaZloa dafuZneboda~ meore seq-

ciaze dayrdnobiT.151 gaeros generaluri 

mdivnis mier miwodebul informaciaze 

dayrdnobiT, sasamarTlom miiCnia, rom 

barieris agebam „ganapiroba sakuTre-

bis dangreva da CamorTmeva haagis 1907 

wlis reglamentis 46 da 52 muxlebis mo-

TxovnaTa da Jenevis meoTxe konvenciis 

53-e konvenciis moTxovnaTa sapirispi-

rod~.152 46-e muxli moiTxovs, rom kerZo 

sakuTreba daculi unda iqnas „da ar unda 

iqnas konfiskirebuli~, 52-e muxli ki ne-

bas rTavs garkveul farglebSi saoku-

pacio jaris saWiroebisTvis naturiT 

CamorTmevas da momsaxurebis gawevas.153 

rac Seexeba Jenevis meoTxe konvenciis 

53-e muxls: „okupant Zalas ekrZaleba 

moZravi Tu uZravi qonebis ganadgureba, 

romelic individualurad Tu koleqtiu-

rad ganekuTvneba kerZo pirebs, saxelmwi-

fos an sajaro xelisuflebas, socialur 

organizaciebs da kooperativebs, garda 

SemTxvevisa, rodesac es ganadgureba ab-

soluturad aucilebelia samxedro ope-

raciisTvis~.154

barieris kanonierebis Sefasebaze 

Se saZloa gavlena iqonios saerTaSori-

so samarTalSi moqmedma sagamonakliso 

no rmebma – samxedro imperativebma, ro-

melic gamomdinareobs saerTaSoriso 

humanitaruli samarTlis moTxovnebis-

gan, Tanazomierebis principze dayrd-

nobiT adamianis uflebebaTa SezRudvis 

SesaZleblobam, romelic efuZneba au-

cileblobis praqtikas da bolos, ufle-

bas legitimur Tavdacvaze. saerTaSo-

riso humanitaruli samarTali „Seicavs 

normebs, romlebic samxedro impera-

tivebis mxedvelobaSi miRebis nebas rTa-

vs~,155 romelTa Soris araris haagis 1907 

wlis reglamentis 46-e muxli da Jenevis 

meoTxe konvenciis 47-e muxli,156Tumca 

sasamarTlos mosazrebiT, Jenevis meoTxe 

konvenciis 53-e muxli, romelic qonebis 

ganadgurebas exeba, Seicavs gamonakliss 

samxedro aucileblobis SemTxvevaSi: igi 

„SesaZloa gamoyenebuli iqnas okupire-

bul teritoriebze samxedro operacie-

bis dasrulebis Semdegac, romlebsac mo-

hyva am teritoriebis okupacia. amis mi-

uxedavad, saqmis masalebis mixedviT, sa-

samarTlo ver darwmunda, rom ganxorci-

elebuli, Jenevis meoTxe konvenciis 53 

muxliT akrZaluli ganadgurebebi abso-

luturad aucilebeli iyo samxedro ope-

raciebis gansaxorcieleblad~.157 mtki ce-

bulebaTa ukeT administrirebas, maT siR-

rmiseul Seswavlas SeeZlo mniSvne  lovani 

ganzomilebaSeeZina, vinaidan israelis 
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poziciis mixedviT, qonebis dangreva ba-

rieris agebis „aucileblobas~158 ukavSi-

r deboda. sakonsultacio daskvnidan ar 

gamomdinareobs romel masa lebze da y-

rdnobiT mivida sasamarTlo am sadavo 

daskvnamde, ris gamoc sasamarT los es 

zogadi konstatacia dausabuTebelia. 

aRiarebuli ganmartebis mixedviT, 

aucilebloba ramdenime elements unda 

scemdes pasuxs. pirvel rigSi aRsaniSna-

via, rom samxedro aucilebloba, romleb-

sac iuridiulad savaldebulo teqstebi 

Seicavs, verasdros gaamarTlebs im qme-

debebs, romlebic imperatiulad akrZa-

lulia. mag. wamebisa da sxva arahumanuri 

Rirsebis Semlaxveli mopyroba akrZalu-

lia yvela SemTxvevaSi da arasodes ar 

SeiZleba iqnas gamarTlebuli samxedro 

aucileblobiT;159 okupantis Zalis winaSe 

mdgari aucilebloba SesaZloa meryeob-

des garemoebebis mixedviT;160 mesame tes-

ti Seiswavlis safrTxeze aucilebe li 

sapasuxo qmedebis adeqvaturobas da 

efeqtianobas;161 meoTxe ukavSirdeba Ta-

na zomierebas: „Tundac okupant Zalas 

hqondes SesaZlebloba aCvenos samxedro 

operaciisgan gamomdinare aucilebeli 

mdgomareobis arseboba, da rom gaTva-

liswinebuli zoma iyos adeqvaturi da 

efeqtiani okupanti Zalis sawinaaRmde-

go safrTxis sapasuxod, kanoniT daculi 

sxva interesebi unda iqnas aseve mxedve-

lobaSi miRebuli~. amasTan Tuki okupanti 

Zalis moqmedeba axdens zegavlenas oku-

pirebul mosaxleobaze araTanazomieri 

saxiT, okupant Zalas eqmneba valdebule-

ba ipovos alternatiuli zoma, romelic 

SeiZleba iyos naklebad efeqtiani, magram 

saSualebas miscems ukeT daicvas mo-

saxleobis interesebi~.162 olosrCeba kom-

petenturi organos mier miRebuli zoma 

yvela interesis mxedvelobaSi miRebis 

Semdeg: „gadawyvetileba okupanti Zalis 

qmedebebis da politikis kanonierebis 

Sesaxeb unda ganxorcieldes gonivru-

lad xelmisawvdomi yvela informaciis 

mxedvelobaSi miRebiT da imis Semowmebis 

Semdeg, rom ar arsebobs araviTari sxva 

praqtikuli gamosavali imave samxedro 

miznis misaRwevad an usafrTxoebis auci-

leblobis dasakmayofileblad. amgvari 

gadawyvetileba unda efuZnebodes ade-

qvatur proceduras, romlis ganmaloba-

Sic mosaxleobis interesebi yuradRebiT 

iqna Seswavlili kompetenturi organoe-

bis mier~.163 mocemul SemTxvevaSi am piro-

baTa arseboba marTlmsajulebis saer-

TaSoriso sasamarTlos mier ar yofila 

Seswavlili.

marTlmsajulebis saerTaSoriso sa-

sa marTlo adasturebs, rom adamianis uf-

lebaTa dacvis zogierTi konvencia, maT 

Soris saerTaSoriso paqti samoqalaqo 

da politikuri uflebebis Sesaxeb aseve 

Seicavs debulebebs zogierT im ufle-

baTagan gadaxvevis Sesaxeb, romlebsac 

Seicavs konvencia.164 adamianis uflebaTa 

dacvis sxva saerTaSoriso instrumenti, 

romelic mniSvnelovania barieris ka-

nonierebis TvalsazrisiT, aris saerTa-

Soriso paqti ekonomikuri, socialuri 

da kulturuli uflebebis Sesaxeb, ro-

m lis muxli 4 iTvaliswinebs uflebe-

bis SezRudvas kanoniT gansazRvruli 

we siT. sasamarTlom ganmarta, rom „es 

SezRudvebi ara mxolod unda emsaxure-

bodes nebadarTul miznebs, magram aseve 

unda iyos aucilebeli, rom miaRwios am 

miznebs~.165

sasamarTlos azriT, „safrTxe, ro-

melzec saubrobs israeli, ar hqmnis hu-

manitaruli samarTlis instrumentebis 

da uflebebis dacvis gamouyeneblobis 

hipoTezas~.166 sasamarTlo dakonkrete-

bis gareSe Semoifargla miTiTebiT, rom 

saqmis masalebis mixedviT, igi ar aris 

darwmunebuli, rom israelis mier mi-

TiTebuli usafrTxoebis miznebisken 

swra fva saWiroebda barieris SerCeul 

marSruts;167 barieris marSruti da masTan 

asocirebuli reJimi„seriozulad arRve-

vs israelis mier okupirebul palesti-

nur teritoriaze palestinelTa mraval 

uflebas imis gareSe, rom SesaZlebeli 

iyos marSrutidan gamomdinare es darR-

vevebi gamarTldes samxedro imperative-

biT an erovnuli uSiSroebis an sajaro 

wesrigis aucileblobiT~.168 aqedan gamo-

mdinareobs daskvna, rom barieris ageba 

„warmoadgens israelis mier sxvadasxva 
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valdebulebis darRvevas, romlebic mas 

ekisreba saerTaSariso humanitaruli sa-

marTlis da adamianis uflebebis instru-

mentebis mixedviT~.169

rac Seexeba Tanazomierebis principis 

moqmedebas, mas„ar SeuZlia gaamarTlos 

zoma, romelic TavisTavad ukanonoa da 

logikurad igi gamoiyeneba mxolod maSin, 

rodesac aucilebelia~,170 Tumca rogorc 

mosamarTle koimansi (Kooijmans)aRniSna-

vs marTlebulad, mocemul SemTxvevaSi, 

marTlmsajulebis saerTaSoriso sasa-

marTlo ar daeyrdno Tanazomierebis 

princips, arada unda dayrdnoboda.171 

Tanazomierebis principi relevanturia 

aseve legitimuri Tavdacvis (romelzec 

qvemoT visaubrebT) farglebSi miRebu-

li zomis Sesafaseblad, Tanazomiereba 

zRudavs am zomebs minimalur aucile-

blobamde Tavdasxmis mosagerieblad.172 

Tanazomierebs Sefaseba unda moicavdes 

dacvis alternatiuli zomebis Seswa v-

las.173

marTlmsajulebis saerTaSoriso sa-

samarTlos ar dausabuTebia saqmis rome-

li masalebis safuZvelze mivida sadavo 

daskvnebamde, kerZod romeli mosazrebe-

bi miiRomxedvelobaSi, maT Soris samxe-

dro „aucileblobis~ Sesafaseblad.174 

po litikuri ruqa iZleva teritoriuli 

kuTvnilebis sakiTxis gansazRvris Se-

saZleblobas, magram mas ar SeuZlia ga s-

ces pasuxi usafrTxoebaze. sasamarTlos 

gaaCnda mtkicebulebebi mxolod Se r-

Ceuli marSrutis, magram ara misi marS-

rutis aucileblobis Sesaxeb. sasamarT-

los ar Seufasebiaramdenad sakmarisi 

iyo mis xelT arsebuli mtkicebulebebi 

am g vari „aucileblobis~ Sesafaseblad. 

gan sakuTrebiT sustia sakonsultacio 

daskvnis is nawili, sadac marTlmsajule-

bis saerTaSoriso sasamarTlo afasebs 

„aucileblobis mdgomareobas, romelic 

aRiarebulia saerTaSoriso CveulebiTi 

samarTliT SeiZleba iyos Tu ara moxmo-

bili am konvenciebTan dakavSirebiT, ro-

gor miRebuli zomebis an gadawyvetile-

bebis ukanonobis gamomricxavi safuZve-

li~.175 amerikelma mosamarTlem Tomas 

burgentalma (M. Thomas Buergenthal) aR-

niSna, rom marTlmsajulebis saerTaSo-

riso sasamarTlom yuradRebis miRma 

da tova yvela mniSvnelovani garemoebis 

Seswavla: „mwvane xazis meore mxrisgan 

momdinare Tavdasxmebi da maTi gavlena 

israelsa da mis mosaxleobaze arasodes 

yofila realurad Seswavlili sasamar-

T los mier da arc saqmis masalebSi, ro-

mlebic miwodebuli iqna gaerTianebu-

li erebis organizaciis mier, romelsac 

didwilad eyrdnoba sasamarTlo Tavisi 

mosazrebebSi~.176 amdenad, sasamarTlom 

„Tavisi mosazreba daayrdno eqskluzi-

urad saerTaSoriso humanitaruli sa-

marTlis interpretacias;~177 rom sakon-

sul tacio daskvnas naTlad akliafaq-

tebis Seswavla, romlebic Seqmnida 

SesaZleblobas warmoCeniliyo Tu ratom 

aris israelis axsna-ganmartebebi ara-

sakmarisi; rom sasamarTlom Tavi Seikava 

moexdina israelis argumentebis namd-

vili uaryofa; man ar Seiswavla barie-

ris garkveul monakveTebTan dakavSire-

buli faqtebi, Tavdacvis imperativebi, 

romlisTvisac unda epasuxa bariers da 

masTan dakavSirebuli topografiuli 

mosazrebebi.178 am naklis miuxedavad, 

sasamarTlosTvis udavoa, rom „israe-

li unda gaumklavdes Zaladobis ganur-

Cevlad yvela aqts, uamravs da momakv-

dinebels, romlebic samoqalaqo pire-

bis winaaRmdeg aris mimarTuli. mas aqvs 

ufleba da valdebulebac ki upasuxos 

maT, raTa daicvas misi moqalaqeebis si-

cocxle~.179, 180amasTan „saqmis masalebis 

mixedviT~, sasamarTlo ar aris darwmune-

buli, rom barieris aSeneba warmodge-

nili marSrutiT israelis interesebis 

dacvis erTaderT saSualebas warmoad-

gens im safrTxis winaaRmdeg, romliTac 

igi amarTlebs mSeneblobas~.181 sasamarT-

los ar dauzustebia barieris garda sxva 

ra saxis iseTive efeqtiani saSualebebi 

SeiZleboda yofiliyo gamoyenebuli te-

rorizmTan sab rZolvelad. amdenad, sa-

samarTlom aRi ara israelis usafrTxoe-

basTan dakav Si rebuli safrTxe da isau-

bra dacvis alternatiul da savaraudo 

saSualebaTa gamoyenebis sakiTxze am sa-

SualebaTa dazustebisda usafrTxoebas-
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Tan dakavSirebuli sakiTxebis samxedro 

eqspertizis gareSe. 

kedlebis kanonierebis SefasebisTvis 

mniSvnelovania legitimuri Tavdacva – 

problema, romelic miiCneva saerTaSori-

so samarTalSi rogorc „gansakuTrebu-

lad kompleqsuri da winaaRmdegobrivi 

sakiTxi, erTdroulad rogorc Teoriis, 

ise praqtikis TvalsazrisiT~.182 „manera, 

romliTac marTlmsajulebis saerTaSo-

riso sasamarTlo dakavda legitimuri 

TavdacviT sakonsultacio daskvnaSi, 

mravali kritikis provocireba moax-

dina~183 sakiTxis arasrulfasovani ana-

lizis gamo. 1995 wlis samSvidoboSeTa-

nxmeba aRiarebs israelis uflebas „is-

raelelTa da dasaxlebebis globalur 

usafrTxoebaze~ da uflebas aniWebs 

israels „miiRos yvela saWiro zoma am 

valdebulebis uzrunvelsayofad~.184 

oslos SeTanxmebasa da sagzao ruqaSi, 

israelma da palestinam aRiares, rom 

TiToeuls hqonda ufleba mieRo yvela 

saWiro zoma terorizmze reagirebisa da 

prevenciisTvis.185 sasamarTlom moiSve-

lia gaeros generaluri mdivnis moxse-

neba, romelic miuTiTebs, rom israelis-

Tvis barieris ageba Seesabameba gaeros 

qartiis 51-e muxls, aseve mis ganuyofel 

uflebas legitimur Tavdacvaze da uSiS-

roebis sabWos rezoluciebs 1368 (2001) 
da 1373 (2001).186 es rezoluciebi, romle-

bic terorizmTan brZolas exeba da miRe-

buli iqna 2001 wlis 11 seqtembris Semdeg, 

miuTiTebs legitimuri Tavdacvis ufle-

baze.
saerTaSoriso Tanamegobrobis wev-

rebs ekrZalebaT sakuTari TavisTvis 

Tavad ganaxorcielon marTlmsajuleba. 

legitimuri Tavdacvis ufleba warmoad-

gens gamonakliss am wesisgan.187 qartiis 

51 muxli am uflebas awesebs, rogorc 

bunebriv ganuyofel uflebas, romlis 

msxverpli uflebamosilia bunebrivad 

moaxdios reagireba agresiaze. saer-

TaSoriso samarTali adasturebs, rom 

„saxelmwifos ar SeuZlia ganaxorcielos 

samxedro operacia sxva saxelmwifos wi-

naaRmdeg, rodesac arsebobs Tavdasxmis 

hipoTeturi SesaZlebloba da jer ar mi-

mdinareobs~...188

qartiis 51-e muxli ar aris kart 

blanSi Tundac terorizmTan sabrZol-

velad.189 sityvaTa wyobiT, igi iZleva 

SezRudul nebarTvas, raTa „Tavi daicva 

SeiaraRebuli Tavdasxmisgan sanam uSiS-

roebis sabWo Caereva mSvidobisa da usa-

frTxoebisuzrunvelsayofad da aRsad-

genad~.190 es teqsti marTlmsajulebis 

saerTaSoriso sasamarTlos mier gan-

martebuli iqna araerTgzis.191 SegviZlia 

gavixsenoT sasamarTlos formulireba 

cnobil saqmeSi Activité militaire et para-
militaires au Nicaragua et contre celui-ci: „es 

ufleba SeiZleba gamoyenebuli iqnas mxo-

lod im SemTxvevaSi, Tu dainteresebu-

li saxelmwifo SeiaraRebuli agresiis 

msxverplia(...), romlis qveSac SegviZlia 

miviCnioT ara mxolod regularuli saja-

riso Zalebis moqmedebebi, aramed aseve 

saxelmwifos mier an misi saxeliT bandi-

turi an SeiaraRebuli jgufebis gagzavna, 

araregularuli an daqiravebuli Zalebi, 

romlebic monawileoben SeiaraRebul 

moqmedebebSi sxva saxelmwifos winaaR-

mdeg im simZimiT, romelic regularuli 

sajariso Zalebis mier ganxorcielebu-

li realuri SeiaraRebuli Tavdasxmisan 

arsebiTad amgvari moqmedebis arsebiTad 

Carevis eqvivalenturia~.192 es ufle-

ba gulisxmobs mis warmoebas agresori 

mtris teritoriaze, Tuki igi pasuxobs 

„auci leblobis kriteriumebs da gamoye-

nebuli zomebis Tanazomierebas, romle-

bic miRebulia legitimuri Tavdacvis 

saxeliT~.193, 194 igi moiTxovs SesaZlo sa-

moqalaqo danakargebis balansirebas: 

„Tuki udanaSaulo sicocxlis dakargva 

an samoqalaqo sakuTrebis dangreva sc-

deba obieqtis mniSvnelobis proporcias, 

Tavdasxmaze unda iqnas xeli aRebuli~.195 

1949 wlis 12 agvistos Jenevis konven-

ciis 1977 wlis 8 ivnisis saerTaSoriso 

SeiaraRebul konfliqtebSi msxverpl-

Ta dacvis damatebiTi oqmis (Protocole 
I) 51 $5 b)muxli yuradRebas amaxvilebs: 

„Tavdasxmebze, romlebisganac moveliT, 

rom gamoiwvevs samoqalaqo mosaxleo-

baSi adamianis sicocxlis danakargs, 

samoqalaqo pirTa daWras, samoqalaqo 

xasiaTis qonebis dazianebas an amgvari 
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danakargis an dazianebis kombinirebas, 

romelic iqneba gadaWarbebuli mosa-

lodnel konkretul da pirdapir samxe-

dro upiratesobasTan mimarTebiT~. 

amdenad, „SeiaraRebuli konfliqtisas, 

Tanazomierebis cneba eyrdnoba funda-

mentur princips imis Sesaxeb, rom saomar 

Zalebs ar gaaCniaT saSualebaTa usazR-

vro arCevani miayenon mters ziani~.196 

sajariso intervencia unda miuaxlovdes 

dasasruls, rogorc ki „SeiaraRebul 

Tavdasxmaze~ mimdinare pasuxi gascdeba 

legitimuri Tavdacvis zRvars.197

sakonsultacio dasknaSi marTlm-

sajulebis saerTaSoriso sasamarTlos 

mier dafiqsirebuli xedva mravali av-

torisaTvis „Zalin problemuria~.198 ara-

erTma maTganma dawera, rom qartiis 51-e 

muxlis SezRuduli kiTxva aRar pasuxobs 

Tanamedrove saerTaSoriso samarTlis 

mdgomareobas;199 rom sasamarTlom saTa-

nadod ar Seafasa iuridiuli proble-

mis kompleqsuroba, kerZod legitimuri 

Tavdacva arasaxelmwifoaqtorebis sa-

winaaRmdegod. sasamarTlom pirvel ri-

gSi gaixsena, rom „qartiis 51-e muxli 

aRiarebs […] legitimuri Tvdacvis bune-

brivi uflebis arsebobas SeiaraRebuli 

agresiis SemTxvevaSi erTi saxelmwifos 

mxridan meore saxelmzifoze, [magram] 

israeli ar acxadebs, rom Zaladoba, 

romlic msxverplic is aris miewereba 

ucxo saxelmwifos. sasamarTlo aRniSna-

vs, rom israeli axorcielebs kontrols 

okupirebul palestinur teritoriebze 

da rom rogorc Tavad israeli aRniS-

navs, safrTxe, romelsac is iSveliebs, 

raTa gaamarTlos barieris aSeneba ga-

momdinareobs am teritoriidan da ara 

am teritoriis garedan.200 amdenad sasa-

marTlosTvis ori sxvadasxva garemoe-

baa yuradsaRebi: ucxo „saxelmwifosgan~ 

momavali safrTxis arseboba da im te-

ritoriebis kontroli, saidanac es sa-

frTxe momdinareobs. „amdenad es situa-

cia gansxvavdeba uSiSroebis sabWos mier 

namsjeli 1368 (2001) da 1373 (2001) rezo-

luciebisgan da Sesabamisad israels ar 

SeuZlia daeyrdnos am rezoluciebs misi 

pretenziebis mxardasaWerad ganaxor-

cielos legitimuri Tavdacvis ufleba. 

Sesabamisad, sasamarTlom daaskvna, rom 

qartiis 51-e muxli ararelevanturia am 

konkretul SemTxvevaSi~.201 sxvagvarad 

rom vTqvaT„rodesac saxelmwifo awyde-

ba Sida safrTxes, is Tavs icavs misi kom-

petenciis da ara legitimuri Tavdacvis 

uflebis farglebSi~ da „es analizi ga-

datanilia marTlmsajulebis saerTa-

Soriso sasamarTlos mier okupaciis 

SemTxvevazec, vinaidan okupanti Zala 

axorcielebs teritoriul iurisdiq-

cias~.202 saerTo jamSi, sasamarTlom 14 

xmiT erTis winaaRmdeg miiCnia, rom „isra-

els ar SeuZlia daeyrdnos legitimuri 

Tavdacvis uflebas an aucileblobis md-

gomareobas da Sesabamisad, sasamarTlo 

adgens, rom barieris mSenebloba da mas-

Tan dakavSirebuli reJimi ewinaaRmdege-

ba saerTaSoriso samarTals.203

saqmeSi Plates-formes pétrolières (Répu-
blique islamique d’Iran c. Etats-Unis d’Amé-
rique), marTlmsajulebis saerTaSoriso 

sasamarTlom daadastura, rom legiti-

muri Tavdacvis uflebis gamoyeneba Se-

iZ leba mxolod maSin, Tuki igi kvali-

ficirebulia, rogorc „SeiaraRebuli 

Tavdasxma~.sasamarTlomgaixsena gadawy-

vetileba saqmeze Activités militaires et pa-
ramilitaires au Nicaragua et contre celui-ci, 
romelSic sasamarTlom gamijna „Zalis 

gamoyenebis yvelaze mZime (rac warmoad-

gens „SeiaraRebuli Tavdasxma~) da sxva 

naklebad brutalur formebs Soris~ 
(C.I.J. Recueil 1986, p. 101, par. 191), rom 

„individualuri legitimuri Tavdasxmis 

SemTxvevaSi, es ufleba SeiZleba gamo-

ye nebuli iqnas, Tuki daiteresebuli 

sa xelmwifo SeiaraRebuli Tavdasxmis 

msxerpli iyo~ (ibid., p. 103, par. 195). Sez-

Ruduli wakiTxvis SemTxvevaSi, legiti-

muri Tavdacvis ufleba ar hfaravs sa-

xelmwifos mier miRebul TavdacviT 

zo mebs asimetriuli konfliqtis dros, 

romelSic saxelmwifo dapirispirebulia 

ajanyebulebTan an teroristul jgufe-

bTan,204 garda im SemTxvevisa, Tuki agre-

sia ar miewereba „saxelmwifos~. karoli-

nis incidenti,205 romelic saerTaSoriso 

CveulebiT samarTalSi iuristebis mier 
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dawesebuli standartis referansia, moi-

cavs arasaxelmwifo aqtorTa mier Zalis 

gamoyenebas. es kvalifikacia sasamarT-

los mier daemata nikaraguas saqmeSi, ro-

melSic man aRiara, rom araregularuli 

Zalebis samxedro moqmedeba SeiZleba 

warmoadgendes SeiaraRebul Tavdasxmas, 

Tuki isini gagzavnili iqna saxelmwi-

fos mier an misi saxeliT da maTi zome-

bis aqtivobis da misi efeqtebi, romle-

bic SeiZleba kvalificirebuli iqnas 

SeiaraRebul agresiad.206

avRaneTidan momdinare safrTxes, 

ro mlis gamoxatulebacaa 2001 wlis 11 

seq tembris teraqti, sapasuxod mohyva 

samxedro operacia. Tuki bevri saubrob-

da Talibanis mier alqaidas mxardaWe-

raze, igive iTqmis palestineli tero-

ristebis mxardaWeraze israelis mimarT 

mtrulad ganwyobili qveynebis, iranis da 

siriis mxridan. sakonsultacio daskvna-

Si sasamarTlom Sesabamisi citirebis 

ga reSe miuTiTa, rom israeli saubrobs 

ara sxva saxelmwifosgan momdinare, ara-

med mis mier okupirebuli teritoriidan 

momdinare safrTxeze, maSin rodesac is-

raelma naTlad miuTiTa sasamarTlos 

werilobiT komunikaciaSi, rom mniSvne-

lovan teroristul Tavdasxmebs kavSi-

ri aqvT sazRvargareTTan da moaxdina 

oTxi ZiriTadi palestinuri teroris-

tuli organizaciis identificireba mi-

awera ra Tavdasxmebi miawera TiToeul 

jgufs: erT-erTi maTgani – palestinis 

ganmaTavisuflebeli organizacia „iRe-

bs finansur da lojistikur daxmarebas 

siriisgas~,207 xolo meore, palestinuri 

islamuri jihadi „mxardaWerili da or-

kestrirebulia siriis, libanis da iranis 

mier~.208 amdenad, „auxsnelia ratom niS-

navs amgvari mxardaWera, rom israelis 

safrTxe momdinareobs mxolod israelis 

mier kontrolirebuli teritoriebis-

gan~.209

saxelmwifoTa adaptireba teroriz-

mis Tanamedrove safrTxis da misi saSu-

alebebis winaaRmdeg avaldebulebs saxe-

l mwifoebs mis sapasuxod adeqvaturi sa-

Sualebebis qonas. sakonsultacio dask-

vnaSi sasamarTlos saTanado zrunva am 

sakiTxisadmi ar sCans. sasamarTlos mid-

goma SeiZleba danaxuli iqnas rogorc 

palestinis administraciis pasuxis mgeb-

lobisgan gaTavisufleba, gaTamameba, ima-

ze dayrdnobiT, rom israeli akontrole-

bs am teritoriebs. sasamarTlos siCume 

palestinelTa valdebulebaze, amgvari 

Canaweris ararsebobam Sehqma garkveu-

li disbalansi terorizmTan winaaRmdeg 

brZolis uflebebsa da valdebulebebs 

Soris, maSin rodesac es sakiTxi konfliq-

tis erT-erT mniSvnelovan elements war-

moadgens.

sasamarTlos mzrunvelobiT unda ga-

moekvlia samSvidobo SeTanxmebebi bari-

eris kanonierebis Sesafaseblad210 da 

ke rZod israelis ufleba Tavdacvaze, 

ro melic pirdapiraa miTiTebuli 1995 

wlis Sualedur SeTanxmebaSi: „israeli 

gaagrZlebs pasuxisxmgeblobis Sesru-

lebas Tavdacvaze sagareo safrTxeebis 

sawinaaRmdegod... aseve pasuxismgeblo-

bas israelelTa da dasaxlebebis zogad 

usafrTxoebaze, raTa uzrunvelyofili 

iqnassaSinao usafrTxoeba da sajaro wes-

rigi, da eqneba yvela uflebamosileba, 

miiRos aucilebeli zomebi, raTa upa-

suxos am pasuxismgeblobas~.211 legiti-

muri Tavdacvis ufleba aseve aRiarebu-

lia SeTanxmebebSi, romlebic nebas rTavs 

miRebuli iqnas prevenciis yvela aucile-

beli zoma da pasuxi iqnas gacemuli tero-

rizmisTvis.212 rogorc oslos SeTanxmeba, 

ise 1995 wlis SeTanxmeba axdens miTiTe-

bas „uflebebze~, „valdebulebebsa~ da 

„pa suxismgeblobebze~.213 sasamarTlom 

mi  uTiTa sagzao ruqaze, magram arsebiTi 

valdebulebebze miTiTebis gareSe;214 ase -

ve ar mouSveliebia oslos SeTanxmeba da 

sagzao ruqa statusis SenarCunebis, an-

ti  te rorizmis an legitimuri Tavdacis 

sa ki TxTan dakavSirebiT.215 
terorizmi arRvevs saerTaSoriso 

hu manitaruli samarTlis fundamentur 

uflebebs – samoqalaqo pirTa dacvas 

Za la dobisgan. Jenevis konvenciis me-3 

muxli moiTxovs samoqalaqo pirTa hu-

manur mopyrobas da krZalavs „zianis mi-

yenebas sicocxlis da sxeulisTvis, mkve-

lobas, dasaxiCrebas, sastik mopyrobas 
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da wamebas~,216 rac israelis dasaxlebe-

bzec vrceldeba.217 saerTaSoriso Se-

iaraRebul konfliqtebSi msxverplTa 

dacvis Sesaxeb 1949 wlis 12 agvistos 

Jenevis konvenciis 1977 wli 8 ivnisis da-

matebiTi oqmis (Protocole I), 51 $2 muxli 

acxadebs: samoqalaqo mosaxleoba da sa-

moqalaqo pirebs gaaCniaT zogadi dacva 

samxedro operaciebisgan momdinare sa-

SiSroebebis mimarT. imisaTvis, rom es 

dacva efeqtiani iyos, miTiTebuli we-

se bi, romlebic emateba saerTaSoriso 

samarTlis gamosayenebel normebs, un-

da iqnas daculi nebismieri garemoebis 

arsebobisas.218 marTlmsajulebis saer-

TaSoriso sasamarTlom samoqalaqo pire-

bis dacva gansazRvra, rogorc saerTa-

Soriso CveulebiTi samarTlis „daur-

Rveveli~ wesi: „es fundamenturi wesebi 

avsebs yvela saxelmwifos, moaxdines Tu 

ara konvenciis instrumentebis rati-

ficireba, vinaidan isini warmoadgenen 

sarTaSoriso humanitaruli samarTlis-

daurRveel wesebs~.219 palestina das-

Tanxmda Jenevis konvenciis da 1989 wlis 

oqmebis gamoyenebas,220 aseve daadastura 

es valdebuleba, daeTanxma ra 1995 wlis 

Sualedur SeTanxmebiT daecva „adamia-

nis uflebaTa dacvis saerTaSorisod 

aRiarebuli normebi da principebi da sa-

marTlis uzenaesoba~; uSiSroebis sabWo 

aZlierebs aseve palestinis antitero-

ristul pasuxismgeblobas; Semdgomi re-

zoluciebi adasturebs, rom rezolucia 

1373 gamoiyeneba arasaxelmwifo aqtorTa 

mimarT – samoqalaqo pirebi daculi iqnas 

damoukideblad maTi lokaciisa.221

miuxedavad imisa, rom marTlmsaju-

lebis saerTaSoriso sasamarTlos sa-

konsultacio daskvna iordanes dasa-

vleT sanapiros barierTan dakavSirebiT 

saerTaSoriso samarTlis principebisa 

danormebis darRvevis Sesaxeb mraval 

kritikas imsaxurebs, upirtesad misi 

dausabuTeblobis gamo, igi gvexmareba 

ganisazRvros zogadi CarCo, romelic 

SeiZleba iqnas gamoyenebuli „problemu-

ri barierebis~ SefasebisTvis. mocemul 

sakonsultacio daskvnaSi sasamarTlos 

miTiTebebze dayrdnobiT, sxva bariere-

bisa da maTTan asocirebuli reJimebis 

mimarT (kviprosi, dasavleT sahara, sa-

qarTvelo) SeiZleba davaskvnaT sa er-

TaSoriso samarTlis principebisa da-

normebis ugulebelyofa am teritori-

ebze kedlebis/barirebis agebis gamo. 

Ti Toeul am sam SemTxvevaSi, mSenebeli 

saxelmwifoebi ageben konstruqciebs 

sxva saxelmwifos an erTeulis terito-

riaze (dasavleT sahara) – qmedeba, rome-

lic a priori ar Seesabameba saerTaSoriso 

samarTlis moTxovnebs. TiToeul am sam 

SemTxvevaSi, mSenebeli saxelmwifoebi 

axorcieleben efeqtian kontrols am te-

ritoriebze, rac warmoadgens maTi saer-

TaSoriso pasuxismgeblobis safuZvels 

saerTaSoriso humanitaruli da adamia-

nis uflebaTa samarTlis darRvevisT-

vis. samive SemTxvevaSi, usafrTxoeba/

le gitimur TavdacvasTan dakavSirebu-

li samxedro mosazrebebi barieris age-

bis „aucileblobis~ da Sesabamisad maTi 

qmedebebis saerTaSoriso humanitaruli 

samarTlis normebTan Sesabamisobis da-

sasabuTeblad arc erT etapze ar yofila 

wamoweuli; igive iTqmis adamianis ufle-

baTa SezRudvis Tanazomierebis sakiTx-

Tan dakavSirebiT. zemoaRniSnul gare-

moebebs mivyavarT daskvnisken saerTaSo-

riso samarTlis normebis da principebis 

darRvevis Sesaxeb barierebis agebis gamo 

TurqeTis mier kviprosis, marokos mier 

dasavleT saharas da ruseTis federa-

ciis mier saqarTvelos teritoriaze. 

1 50-iani wlebidan moyolebuli, sazRvari germaniis federalur respu-

blikasa da demokratiul respublikas Soris oficialurad daxuruli 

iyo, berlinis garda 1945-1961 wlebSi, germaniis aRmosavleT germaniis 

3,5 milioni adamiani gaiqca dasavleTiT. arto1961 wlis 13 agvistodan 
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The Article discusses disputed inter-state 
border walls around the world: wall built in 
Northern Cyprus in 1974 by Turkey, wall con-
structed by Morocco during 1980-1986 in South 
Sahara, barrier erected by Israel since 2001 in 
West Bank and fi nally Russian project to as-
semble division barrier between Samachablo 
and the rest of Georgian territory. 

Author considers it false contention that 
Berlin wall appeared to be the last page of ma-
terial division history. As noted by the Author, 
the role and function of the wall for its builder 
should not be considered as grounds for the 
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legality of construction, but other legitimate in-
terests, such as: state sovereignty, prohibition 
of the use of force, non-intervention, respect of 
people’s right to self-determination and gener-
ally respect to human rights, should also be 
taken into consideration.

This issue has been examined by the in-
ternational court in one occasion, when the ICJ 
was requested by the UN General Assembly to 
render advisory opinion on legal consequenc-
es of the construction of wall in the Occupied 
Palestinian Territories. As held by the Court, il-
legality of construction of walls may be based 

DAVIT JANDIERI

ACTIVITY OF THE INTERNATIONAL COURT OF JUSTICE RELATED 
TO THE LEGALITY OF WALLS



 139

d. jandieri, marTlmsajulebis saerTaSoriso sasamarTlos aqtivoba kedlebis kanonierebis Taobaze

on disrespect for international principles an 
norms, including principles of international 
humanitarian and human rights law. Illegality 
may also be manifested in particularly locat-
ing the wall on a special place, overall policy of 
its constructor state (acquisition of the territory 
by use of force, implanting illegal settlements), 
negative impact on people’s right of self-deter-
mination, violation of free movement and other 
related human rights.

Notwithstanding the large critic towards the 
ICJ advisory opinion on West Bank wall, mostly 
due to ungrounded fi ndings, it contributes in 
defi ning general framework of legality of other 
“problematic barriers”. Based on international 
legal norms and principles and fi ndings of the 
Court in the Wall case, the Author maintains 
that construction of barriers by Turkey, Morocco 
or Russia is to be considered as illegal.



komp. uzrunvelyofa  lali kurdRelaSvili

daibeWda Tsu-is gamomcemlobis stambaSi

0179 Tbilisi, i. WavWavaZis gamziri 14

14, Ilia Tchavtchavadze Ave., Tbilisi 0179

Tel:  995(32)2251432

www.press.tsu.edu.ge




